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APPELLATE  COURTS  OF  ILLINOIS. 


FotJETH  District — February  Term,  1891. 


James  B.  Turner  and  Charles  W.  Turner 

V. 

The  People  op  the  State  of  Illinois. 

Practice — Misnomer — Criminal  Law — Indictment. 

1.  The  plea  of  not  guilty  does  not  allow  a  defendant  in  a  criminal  case 
to  prove  matters  merely  innbutement. 

2.  In  criminal  cases  the  indictment  must  state  the  Christian  names  of 
persons  proceetled  against,  if  known,  and  if  not  known  that  fact  should  be 
averred. 

3.  In  the  case  presented  this  court  holds  as  erroneous  the  striking  from 
the  files  of  defendants*  plea  of  misnomer,  they  being  entitled  to  have  an 
issue  formed  and  tried  on  such  plea. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  County  Court  of  Franklin   County;  the 
Hon.  W.  J.  N.  MoYBRj  Judge,  presiding, 

Mr.  J.  B.  TuRNEB,  for  appellants. 

Appellants  appeared  in  person  and  by  counsel  and  filed 
their  plea  in  abatement  in  proper  form  and  duly  verified.   No 
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Vol.  40.]  Turner  v.  The  People. 

issue  was  taken  upon  said  plea,  but  the  State's  attorney  im- 
properly moved  tlie  court  to  strike  it  from  the  files,  which 
was  a  manifest  error.  Amann  v.  The  People,  76  111.  18S; 
Hankins  v.  The  People,  106  III.  62S. 

The  act  conferring  jurisdiction  on  County  Courts  does  not 
change  the  strict  rule  for  certainty  as  applicable  to  indict- 
ments. The  information  simply  takes  the  place  of,  and  is 
subject  to  the  eame  rules  of  attack,  pleading  and  defense 
applicable  to  indictments.  Therefore  the  court  erred  in  not 
requiring  appellee  to  take  issue  on  the  plea  of  abatement,  it 
being  a  proper  plea  in  the  case.  Gould  v.  The  People,  89 
111.  216;  Parris  et  al.  v.  The  People,  76  III.  276;  Avery  v. 
The  People,  11  111.  App.  332. 

It  is  a  well  settled  rule  of  criminal  law  tliat  the  plea  of 
misnomer  should  be  admitted  or  answered  by  the  people's 
attorney.  Therefore  the  court  erred  in  striking  the  plea 
from  tlie  tiles. 

The  court  erred  in  overruling  the  motion  for  new  trial 
because  the  verdict  was  contrary  to  law,  defendants  having 
been  tried  contrary  to  law,  their  plea  having  been  unlawfully 
stricken  from  the  tiles. 

The  court  erred  in  overruling  the  motion  to  arrest  the 
judgment,  because  this  motion  opened  the  entire  record,  and 
gave  the  court  an  opportunity  of  correcting  any  errors  made. 
The  court  suggested  at  the  time  that  he  was  not  fully  advised 
of  the  propriety  and  effects  of  the  motion,  and  thought  the 
best  policy  was  to  overrule  it.  Jones  v.  The  People,  53  111. 
366;  Gardner  v.  The  People,  3  Scam.  84. 

Messrs.  T.  M.  Mooneyham,  State's  Attorney,  and  W.  S. 
Caktrell,  for  appellees. 

Sample,  J.  An  information  was  filed  against  the  appel- 
lants under  the  names  of  J.  B.  Turner  Jr.,  and  C.  W.  Turner. 
They  filed  a  plea  of  misnomer  in  abatement,  in  proper  form, 
averring  that  they  were  baptized  in  the  name  of  Charles  \V. 
Turner  and  Janjes  B.  Turner,  and  since  that  time  have  hitlierto 
been  so  called  and  known.     The  court,  on  motion  of  the  State's 
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attorney,  stx-uck  the  plea  from  the  files,  to  which  appellants 
excepted.  The  case  proceeded  to  trial  and  appellants  were 
convicted.  The  motion  for  a  new  trial  was  overruled  and 
judgment  for  a  fine  entered,  from  whicli  this  appeal  is  prose- 
cuted. The  only  error  discussed  is  the  action  of  the  court  in 
striking  the  p^ea  of  misnomer  from  the  files.  This  action  of 
the  court  was  error. 

The  appellants  were  entitled  to  have  an  issne  formed  and 
tried  on  their  plea.  Amann  v.  People,  76  III.  188.  The  plea 
of  not  guilty  does  not  allow  a  defendant  in  a  criminal  case  to 
prove  matters  merely  in  abatement.  Hawkins  v.  People,  106 
111.  628.  It  is  well  settled  that  in  criminal  proceedings  the 
indictment  must  state  the  Christian  names,  if  known,  and  if 
not  known  that  fact  should  be  averred.  Willis  v.  People,  1 
Scam.  399;  1  Chitty  Cr.  L.  p.  447.  For  the  reasons  stated  wo 
are  constrained  to  reverse  and  remand  this  cause. 

Reversed  and  rematided. 


John  L.  Hutchison 

V. 

The  City  op  Mt.  Vernon. 

Dram  Shops — Suit  hy  Municipality — Ordinance — Sale  without  License 
— Publication— Sees,  3  and  4,  Part  1,  Chap.  34,  R.  S. 

1.  The  requirements  of  Sep.  3,  Part  1,  Chap.  34,  R.  S.,  as  to  the  publi- 
cation of  municipal  ordinances,  is  mandatory,  and  proof  thereof  is  prerequi- 
site to  a  riffht  of  recovery  of  a  fine  thereunder,  not  only  as  to  the  fact,  but 
as  to  the  place,  of  publication. 

2.  This  court  holds  that  the  certificate  of  publication  in  the  case  pre- 
sented is  defective  both  in  form  and  substance. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  C.  C;  BoGGs,  Judge,  presiding. 

Mr.  Geosob  B.  Leonard,  for  appellant 
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Mr.  J.  L.  Pollock,  for  appellee. 

Sample,  J.  The  appellee  brought  this  snit  under  its  ordi- 
nance, No.  62,  prohibiting  the  sale,  without  license,  of  intox- 
icating liquors  within  its  limits.  A  jury  was  waived  and 
trial  had  by  the  court.  The  appellant  admitted  that  on  the 
8th  day  of  August,  1890,  in  said  city,  he,  as  the  agent  of 
the  Star  Brewing  Company  sold,  without  having  a  license, 
such  liquors.  There  are  no  disputed  facts  in  the  case.  The 
contention  of  appellant  is,  that  the  ordinance  was  not  passed 
and  published  as  required  by  law;  that  it  is  unreasonable 
in  its  provisions  and  not  applicable  to  the  sales  he  made.  The 
appellee  introduced  in  evidence  the  original  ordinance,  the 
second  section  of  which  provides  that  whoever,  not  having  a 
license  to  keep  a  dram  shop,  shall,  by  himself  or  another,  sell 
intoxicating  liquors  in  any  quantity  within  the  said  city,  shall 
be  fined  from  "  $20  to  $100."  It  also  contains  provisions  for 
sale  of  such  liquors  by  druggists  on  permits,  under  certain 
regulations  and  conditions,  at  the  foot  of  which  ordinance  was 
the  following  memorandum:  "Passed  July  11,  1890.  Ap- 
proved July  11,  1890.     Published  July  17,  1890. 

[seal.]  "  E.  N.  HiNMAN,  Mayor." 

"Attest :  B.  B.  Slade. 

There  is  no  proof  of  the  legal  publication  of  this  ordinance. 
The  words  "Published  July  17,  1890.  Attest:  B.  B.  Slade, 
seal,"  are  nothing  more  than  a  memorandum  of  the  fact  and 
date,  so  that  thereafter  a  certificate  thereof  might  be  readily 
made  when  required.  Sec.  3,  part  1,  Chap.  34,  R.  S.,  requires 
that  "All  ordinances  of  cities  imposing  any  fine  shall  be  pub- 
lished in  a  newspaper  puhlished  in  the  cityP  This  is  man- 
datory and  proof  thereof  is  prerequisite  to  a  right  of  recovery. 
Elizabethtown  v.  Lefler,  23  111.  90.  Not  only  as  to  the  fact 
of  publication,  but  "  as  to  tlie  place  of  publication."  Section 
4  provides  that  such  proof  may  be  made  by  the  certificate  of 
the  clerk  under  the  seal  of  the  corporation.  While  this  may 
not  be  the  only  mode  of  making  such  proof  it  was  the  only 
one  attempted  in  this  case.  The  attestation  of  the  clerk  is 
neither  in  form  nor  substance  such  a  certificate  as  required  by 
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law.  It  does  not  purport  to  be  a  certificate  of  its  publication 
or  of  the  place  of  publication  or  state  that  it  was  duly  pub- 
lished, from  which  an  implication  might  arise  as  to  place. 

While  it  is  not  necessary  to  pass  upon  the  other  errors  as- 
signed by  appellant,  it  is  considered  proper  to  say  that  they 
are  not  regarded  as  fatal,  so  far  as  disclosed  by  the  evidence. 
Judgment  is  reversed  and  the  cause  remanded. 

JReversed  and  remaiided. 


William  F.  Underbill 

V. 

The  Mobile  &  Ohio  Railroad  Company.  ^  ^\ 

Pract  ice — Instruction  a — Hew  Tria  l— Motion  for. 

1.  lliis  court  will  not  cons'der  iuBtructions  not  embodied  in  the  bill  of 
exceptionR  in  a  given  case,  nor  reverse  on  the  ground  that  the  verdict  was 
against  the  evidence,  without  the  preservation  therein  of  a  motion  for  a 
new  trial,  the  refusal  by  the  court  and  exception  to  the  ruling. 

2.  It  is  not  enough  to  have  such  instructions  and  motion  copied  in  the 
transcript  by  the  clerk. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  O.  A.  Haekeb,  Judge,  presiding. 

Mr.  John  H.  Bain,  for  appelant. 

Messrs.  Lansden  &  Leek,  for  appellee. 

Gkeen,  J.  The  verdict  and  judgment  below  were  against 
plaintiflE  and  he  took  this  appeal.  Upon  examining  the  printed 
brief  tiled  on  behalf  of  appellant  we  find  but  two  grounds 
urged  and  insisted  upon  for  reversing  this  judgment,  viz. : 
that  the  verdict  is  contrary  to  the  weight  of  the  evidence, 
and  because  the  court  gave  improper  instructions  for  the  de- 
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fendant.  The  bill  of  exceptions  contains  no  motion  on  behalf 
of  plaintiff  for  a  new  trial,  nor  does  the  record  show  any 
exception  to  the  ruling  of  the  court  in  denying  motion  for  a 
new  trial,  nor  are  the  instructions  complained  of,  preserved 
in  the  bill  of  exceptions;  hence  we  can  not  consider  and 
pass  upon  either  of  the  errors  assigned.  If  appellant  desired 
this  court  to  review  the  rulings  of  the  Circuit  Court  with  refer- 
ence  to  the  giving  of  instructions  for  defendant,  he  should 
have  made  them  part  of  the  record,  by  embodying  such 
instructions  and  his  exceptions  to  giving  them,  in  the  bill  of 
exceptions,  and  not  have  them  copied  by  the  clerk  in  the  tran- 
script. If  he  desired  us  to  review  the  facts  and  reverse  on  the 
ground  the  verdict  was  not  warranted  by  the  evidence,  he 
should  in  like  manner  have  preserved  a  motion  for  a  new 
trial,  its  refusal  by  the  court,  and  his  exception  to  the  ruling. 
It  is  not  sufficient  that  the  transcript  of  the  record  as  made  by 
the  clerk  shows  such  motion,  the  disposition  made  of  it  by  the 
court,  and  an  exception. 

The  jndgmoHt  is  affirmed.  Judgment  affirmed. 


The  Gartside  Coal  Company 

V. 

William  Turk. 

Master  and  Sertant — Negligence  of  Master— Defeeihe  Appliance — Per' 
sonal  Injury — Superior  Servant — Orders  of— Evidence — Instructions, 

1.  The  duty  of  an  employer  is  only  to  use  reasonable  care  and  dili- 
gence in  providing;  machinery,  in  keeping  it  in  proper  condition  and  in 
the  employment  of  servants  to  operate  the  same. 

2.  The  question  as  to  whether  there  was  a  specific  risk  attending  a  given 
employment,  is  for  the  jury. 

3.  In  an  action  brought  by  a  servant,  to  recover  for  injuries  alleged, 
among  other  things,  to  have  been  suffered  through  the  failure  ot  his  employer 
to  provide  reasonably  safe  machinery,  this  court  holds,  that  the  machinery 
employed  was  reasonably  fit  for  the  use  to  which  it  was  applied,  that  it 
was  kept  in  reasonably  good  condition,  that  certain  instructions  given  were 
erroneoas,  and  that  the  verdict  for  the  plaintiff  can  not  stand. 
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Appeal  from  the  Circnit  Court  of  Jackson  County;  the 
Hon.  O.  A.  Kabkes,  Judge^  presiding. 

Messrs.  Walker  &  £ddt  and  Smith,  MgElvain  &  Her- 
bert, for  appellant. 

The  admission  of  the  opinions  of  parties  and  engineers  who 
were  not  familiar  with  the  machinery,  was  error  and  preju- 
dicial to  appellant.  City  of  Chicago  v.  McGiven,  78  111. 
347;  Keith  v.  Bliss,  10  111.  App.  424. 

An  employer  is  not  an  insurer  or  a  guarantor  that  the 
machinery  used  is  fit  for  the  purpose,  or  that  employes  are 
competent.  The  law  simply  requires  that  ho  use  proper  dili- 
£^ence  in  the  selection  of  machinery  and  hiring  of  servants. 
Appellee's  fii-st  and  third  instructions  are  error.  I.  B.  &  W. 
Ey.  Co.  V.  Toy,  91  111.  474,  476;  Camp  Point  Mfg.  Co.  v. 
Ballon,  71  III.  417,  419;  North  Ch.  Kolling  Mills  Co.  v. 
Monka,  4  111.  App.  664,  668;  Allerton  Packg.  Co.  v.  Egan, 
86  111.  253;  C.  &  A.  Ry.  Co.  v.  Piatt,  89  111.  141;  Kranz  v. 
White,  8  111.  App.  683,  587;  I.  C.  R.  Co.  v.  Jones,  11  111. 
App.  324;  C,  R.  I.  &  P.  Ry.  Co.  v.  Clark,  11  111.  App.  104; 
W.,  St.  L.  &  P.  Ry.  Co.  V.  Fenton,  12  111.  App.  417,  420; 
C,  C.  &  I.  C.  Ry.  Co.  V.  Troesch,  68  111.  645,  661;  E.  St.  L. 
Packg.  &  Prpv.  Co.  v.  High  tower,  92  111.  139. 

An  employer  is  not  required  to  adopt  new  machrnery, 
improvements  or  devices. 

Appellee's  last  instruction  is  error.  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  111.  417;  C,  B.  &  Q.  Ry.  Co.  v.  Smith,  18  111. 
App.  119,  122. 

The  question  is  not  whether  the  master  might  have  pro- 
vided better  machinery,  but  whether  the  machinery  employed 
was  suitable  and  proper  for  the  business.  Wood  on  Master 
and  Servant,  Sec.  692;  Pennsylvania  Co.  v.  Lynch,  90  111.  333. 

The  master  is  not  liable  because  he  may  not  have  provided 
the  safest  machinery.  Maginnis  v.  Bridge  Co.,  40  Mich.  466; 
Railway  Co.  v.  Few,  15  111.  App.  125;  Railway  Co.  v.  Smithson, 
1  Am.  and  Eng.  Ry.  Cases,  101;  Smith  v.  Railway  Co.,  69 
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Mo.  32;  Kandall  v.  Railroad  Co.,  109  U.  S.  478;  Pay  no  v. 
Reese,  100  Pa.  St.,  301;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Loiiergaii, 
118  111.  41,  43. 

If  a  servant,  knowing  the  hazards  of  his  emploj^nicnt  as  the 
business  is  condneted,  is  injured  while  engaged  therein,  he 
can  not  maintain  an  action  against  the  unasler  merely  on  the 
ground  that  there  was  a  safer  mode  for  conducting  the  busi- 
ness, the  adoption  of  which  would  have  prevented  the  injury. 
Naylor  v.  C.  &  N.  W.  Ry.  Co.,  53  Wis.  661;  Ladd  v.  Rai'l- 
road  Co.,  119  Mass.  412;  Clark  v.  Railroad  Co.  (Minn.),  2  Am. 
and  Eng.  Ry.  Cas.  240,  and  cases  cited;  Sullivan  v.  Imiia 
Mfg.  Co.,  113  Mass.  396;  Stroblendorf  v.  Rosenthal,  3i) 
"Wis.  674;  Morey  v.  Lower  Vein  Goal  Co.,  55*  Iowa,  671; 
Way  V.  111.  Cent.  R.  R.  Co.,  40  la.  341;  Muldowney  v.  111. 
Cent.  R.  R.  Co.,  39  la.  615;  Kroy  v.  Chicago,  Rock  Island  & 
Pacific  R  R.  Co.,  32  la.  357;  Grcenleaf  v.  111.  Cent.  R.  R. 
Co.,  29  la.  14;  Pennsylvania  Co.  v.  Lynch,  90  111.  334; 
Priestly  v.  Fowler,  3  M.  &  W.  1;  Assop  v.  Yates,  2  II.  & 
K  768;  Gibson  v.  Erie  Ry.  Co.,  63  K  Y.  453;  I^nning  v. 
New  York  Central  R.  R.  Co.,  49  N.  Y.  453;  Camp  Point  Mfg. 
Co.  V.  Ballou,  Adm'r,  71  111.  418,  and  cases  cited;  Clark  v. 
Chicago,  Burlington  &  Quincy  R.  R.  Co.,  92  III.  43;  Railroad 
Co.  V.  Britz,  72  111.  261,  and  cases  cited;  Michigan  Central  R. 
R.  Co.  V.  Austin,  4  Mich.  247;  Simmons  v.  Ch.  &  T.  Ry.  Co., 
110  III.  343;  C,  B.  &  Q.  Ry.  Co.  v.  Smith,  18  111.  App.  119, 
124. 

Messrs.  R.  J.  Stephens,  and  Hill  &  Martin,  for  appellee. 

The  employer  is  boimd  to  use  due  diligence  in  providing 
and  using  safe  machinery  to  be  handled  by  its  em])loyes, 
and  where  an  injury  is  occasioned  by  reason  of  a  default  of 
such  duty,  the  negligence  of  a  co-era j)loye  can  not  be  shown 
as  a  defense.  The  Chicago  &  Korth-Western  Ry.  Co.  v. 
Swett,  45  111.  197;  Chicago  &  Alton  R.  R.  Co.  v.  Shannon, 
43  111.  341;  C.  &  N.  R.  R.  Co,  v.  Jackson,  55  111.  493;  P.,  C. 
&  St.  L.  R.  R.  Co.  V.  Thompson,  56  111.  139;  L.  &  St.  L  R. 
R.  Co.  V.  Estes,  96  111.  470;  C,  B.  &  Q.  R.  R.  Co.  v.  Avery,  109 
111.  314;  Tudor  Iron  Works  v.  Weber,  31  111.  App.  306;  Smith 
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V.  Pen.  Car  Works,  60  Mich.  601;  Lanning  v.  N.  Y.  C.  R. 
R  Co.,  49  N.  Y.  (Ct  of  App.)'521;  C,  B.  &  Q.  R  R  Co.  v. 
Gregory,  58  111.  272;  T.,  W.  &  W.  R  R  Co.  v.  Fredericks, 
71  111.  294. 

Perils  occasioned  by  negligence  of  the  defendant  in  respect 
of  supplying  safe  instrumentalities,  is  not  one  of  the  '* ordi- 
nary risks"  assumed  by  the  emjiloye.  Hough  v.  L.  P.  R.  R 
Co.,  100  U.  S.  213;  C,  B.  &  Q.  R  R  Co.  v.  Gregory,  58 
111.  284;  Indianapolis,  Bloomington  &  Western  R  R  Co.  v. 
Flannigan,  77  111.  365;  Missouri  Furnace  Co.  v.  Abend,  107 
HI.  45. 

And  the  rule  as  to  the  hazards  assumed  by  the  employe 
is  greatly  relaxed  wliere  the  employe  is  a  minor.  Hill  v. 
Gust,  55  Ind.  45;  Smith  v.  Pen.  Car  Works,  60  Mich.  501; 
DoM'ling  V.  Gerard  B.  Allen  &  Co.,  74  Mo.  13. 

It  is  the  duty  of  the  master  to  employ  competent  and  care- 
ful servants.  He  must  use  all  reasonable  precaution  in  this 
regard.  United  States  Boiling  Stock  Company  v.  Wilder, 
116  111.  100;  I.  C.  R  R  Co.  v.  Jewell,  46  111.  99;  Richardson 
V.  Cooper,  88  111.  270;  Shearman  &  Redfield  on  Negligence, 
Sec.  90.  And  this  is  a  duty  or  contract  to  be  affirmatively 
and  positively  performed  and  fulfilled.  Lanning  v.  N.  Y.  C. 
R  R  Co.,  44  N.  Y.  (Ct.  of  App.)  521. 

The  diligence  required  to  be  exercibcd  by  the  defendant  in 
regard  to  the  safety  of  its  employes,  in  regard  to  safe  and 
secure  machinery  and  appliances,  and  comj)etent  and  careful 
servants,  is  the  highest  consistent  ^vith  the  operation  of  the 
work  in  hand. 

Sample,  J.  The  appellee  brought  this  suit  to  recover 
damages  for  an  injury  sustained  while  attempting  to  start  a 
single  cylindered  engine  of  appellant's,  by  prying  it  off  the 
center  with  an  iron  bar. 

The  main  facts  in  the  case  are,  that  this  engine  was  used  at 
appellant's  coal  mine  to  operate  the  shaker  that  screened  the 
coal.  Occasionally  the  weight  of  the  coal  on  the  shaker  would 
cause  the  engine  to  stop  on  the  center,  in  which  case  it  would 
have  to  be  shoved  off  by  hand.     It   had   so  stopped,  at  the 
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time  of  the  accident  to  apiDcllee,  and  the  engineer,  Biggs, 
who  was  stationed  some  feet  above  the  engine  and  operated 
it  by  a  rod  extending  to  the  throttle  valve,  ordered  appellee 
and  one  Jones  to  start  it:  appellee,  who  had  only  been  work- 
ing there  a  short  time,  assisting  Jones  in  attending  to  the 
slack  coal,  tirst  reached  the  engine  and  attempted  to  turn  the 
flywheel,  but  failed;  just  then  Jones  came  up  and  appellee 
stepped  across  to  the  other  side  of  the  engine,  and  on  the 
direction  of  Biggs,  picked  up  an  iron  bar  and  placed  it  so  that 
he  could  get  a  purchase  against  the  crank  that  drives  the  fly- 
wheeljand  threw  his  weight  upon  the  end  bar,  justat  that  time 
Jones  opened  the  throttle  valve  wide  open  and  turned  on 
full  steam,  when  in  some  way  the  appellee  was  thrown  into 
the  cogs,  his  arm  was  crushed  so  that  it  had  to  be  amputated. 
It  appears  from  the  evidence  that  Biggs  had  authority,  at 
least  by  user,  to  give  the  orders  and  directions  in  such  cases, 
and  that  Jones  had  no  authority  and  was  not  given  directions 
by  any  one  to  put  on  steam.  It  further  appears  that  the 
engine  used  was  single  cylindered,  without  a  governor,  and 
that  a  double  cylindered  engine  would  not  stop  on  the  center. 
Under  this  state  of  facts  the  declaration  in  its  several  counts 
charges  negligence  on  the  appellant  for  failing  to  provide 
reasonably  safe  machinery,  for  not  keeping  same  in  good 
condition,  for  not  properly  and  carefully  operating  it,  for  not 
employing  a  competent  engineer,  and  for  failing  to  inform 
appellee  of  the  danger  of  his  undertaking  to  start  the  engine 
when  he  was  ignorant  of  the  hazard. 

The  appellee  obtained  the  large  verdict  of  $8,000,  which  on 
motion  for  new  trial  was  sustained  and  judgment  entered,  from 
wiiich  this  appeal  is  prosecuted  and  the  usual  errors  assigned. 
After  a  careful  examination  of  the  evidence  the  conclusion  is 
reached  that  the  machinery  employed  was  reasonably  fit  for 
the  use  to  which  it  was  applied  and  was  kept  in  reasonably 
good  condition,  and  that  the  hinging  point  on  the  facts  is,  as 
to  whether  the  negligence  of  Biggs,  the  engineer,  or  Jones, 
caused  the  injury.  If  the  former,  then  the  company  would 
be  liable,  if  the  latter,  it  would  not  be  liable. 

The  jury  found  that  the   accident  would  have  happened 
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even  if  Jones  bad  not  tamed  on  the  steam;  but  as  it  is  clear 
tbat  there  would  have  been  no  accident  if  there  had  been  no 
steam  on,  there  should  be  some  evidence  to  indicate,  if  the 
negligence  or  incompetency  is  to  be  laid  to  Biggs,  that  it 
was  the  steam  that  he  left  in  the  cylinder  that  started  the 
engine  and  caused  the  injury. 

Biggs  testified  that  when  he  saw  Turk,  the  appellee,  prying 
at  the  engine,  he  went  to  the  weigh  shanty  to  sluit  ojS  the 
steam,  so  that  when  it  started  up  it  would  not  shake  itself  to 
pieces;  up  to  that  time  it  would  appear  that  there  was  not 
sufficient  steam  on  to  start  the  engine  with  Turk's  assistance. 

If  Jones  had  not  opened  the  throttle  at  the  time  he  did, 
would  Biggs  liave  shut  oflf  whatever  steam  there  was  before 
the  accident  happened?  The  only  evidence  in  this  record  as 
to  the  amount  of  steam  that  was  on  at  that  time  is  that  of 
Biggs  above  referred  to,  and  that  of  Jones,  appellee's  witness) 
that  '*  there  was  some  steam  in  the  cylinder."  The  above  is 
not  deemed  sufficient  to  support  that  finding  of  the  jury. 
There  is  no  negligence  attributable  to  the '  company  in  the 
mere  stopping  of  the  engine,  for  that  did  not  injure  the  appel- 
lee. The  negligence,  if  any,  was  in  starting  it.  It  was  not 
negligence  to  use  a  single  cylindered  engine  that  might  or 
even  would  stop  as  this  one  did,  for  no  injury  could  arise  to 
appellee  from. that  fact  alone.  The  mere  stoppage  of  a  sin- 
gle engine  was  not  dangerous  to  any  one,  neither  was  its 
starting,  if  proper  care  was  used  by  pinching  it  to  what  is 
called  a  quarter,  so  that  the  force  of  the  steam  in  the  cylinder 
could  operate,  which  it  is  common  knowledge  has  frequently 
to  be  done  with  such  engines,  even  when  designedly  stopped. 

It  is  true  that  a  double  cylindered  engine  would  not  have 
stopped  on  the  center,  and  if  it  had  not,  then  this  accident 
would  not  have  happened;  but  it  does  not  necessarily  follow 
because  a  single  engine  was  used  in  this  case,  and  it  did  stop, 
and  the  accident  did  happen  to  appellee  in  starting  it,  that 
therefore  there  is  a  liability.  To  so  hold,  would  make  it  a 
dangerous  undertaking  for  any  one  to  have  operated  such 
engines,  although  they  are  in  common  use.  In  this  view  of 
the  case,  without  further  comment  on  the  evidence,  it  will  be 
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apparent  there  is  an  error  that  enters  into  several  of  the  in- 
structions, illustrated  by  the  conclusion  of  instruction  No.  7, 
which  is,  after  stating  the  doctrine  as  to  Biggs'  control  over 
appellee,  that  "  if  the  plaintiff  received  the  injury  complained 
of,  while  endeavoring  to  comply  with  and  carry  out  such 
command  (of  Biggs),  he  is  entitled  to  recover  and  you  should 
find  a  verdict  in  favor  of  the  plaintiff  and  against  the  defend- 
ant." This  instruction  utterly  ignores  the  sharp  issue  pre- 
sented by  the  evidence,  as  to  whether  Biggs  was  guilty  of  any 
negligence  that  in  any  way  caused  or  contributed  to  the 
injury;  under  that  instruction  the  jurors  were  required  to  find 
a  verdict  for  appellee,  even  if  they  believed  that  the  steam 
turned  on  by  Jones,  without  any  authority  or  direction,  caused 
the  accident.  It  also  ignores  the  element  of  care  on  the  part 
of  appellee  at  the  time. 

The  first  instruction  is  also  erroneous,  in  imposing  a  higher 
duty  on  appellant  than  that  imposed  by  the  law.  It  has  been 
often  held  that  the  duty  of  the  employer  is  only  to  use  rea- 
sonable diligence  and  care  in  providing  machinery,  in  keeping 
it  in  proper  condition,  and  in  the  employment  of  servants  to 
operate  the  same.  Camp  Point  Mfg.  Co.  v.  Ballou,  71  111. 
417;  North  Chicago  Rolling  Mills  Co.  v.  Monka,  illl.  App. 
664. 

It  follows  from  what  has  heretofore  been  said  that  the  last 
instruction  in  regard  to  the  employer  securing  the  latest  im- 
proved contrivances,  is  not  applicable. 

If  intended  to  apply  to  the  failure  to  use  a  governor  on  the 
engine,  then  the  answer  is  that  there  is  no  evidence  even 
tending  to  show  that  it  would  aid  in  the  starting  of  the  engine 
or  could  in  any  way,  if  used,  have  prevented  the  accident. 

The  instruction  as  to  specific  risks  is  objectionable  in  this, 
that  it  implies  in  this  case  there  was  a  specific  risk.  That  was 
a  question  of  fact  for  the  jury.  It  was  not  a  specific  risk  of 
which  the  appellant  would  have  to  notify  appellee,  that  Jones 
might  turn  on  the  steam  while  he,  appellee,  was  prying  on 
the  engine  to  start  it.  It  is  true  he  did  not  contemplate  such 
an  act, for  he  testified  in  regaid  to  starting  the  engine  on 
other  days,  that  "  we  never  liandled  the  steam,  Biggs  was  the 
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man  that  handled  the  steam ;"  but,  so  far  as  appears  by  this 
record,  neither  could  the  company  contemplate  such  an  un- 
warranted ac  t;  all  the  errors  assigned  have  not  been  com- 
mented on,  but  sufficient  has  been  said  to  indicate  the  proper 
course  on  another  trial.  For  the  reasons  stated  the  cause 
will  be  reversed  and  remanded. 

lieversed  and  remanded. 


William  H.  Hudelson 

V. 

M.  J.  Wilson  et  al. 
Penina  J.  Hudelson 

V. 

Same. 

Beat  Estate— Convfya  ice  of— Vendor* e  Lien — Consideration — Jgree^ 
ment  to  Preach — Breach. 

1.  A  vendor's  lien  upon  real  estate  is  only  permitted  as  a  security  for 
fbe  unpaid  purchase  price,  in  money  or  itH  equivalenj;,  and  not  for  any 
other  indebtedness  or  liability.  There  must  be  a  certain  ascertained  and 
absolute  debt  owing:  for  the  purchase  price. 

2.  If  the  consideration  is  for  the  performance  of  an  act,  the  non-per- 
formance of  which  gives  rise  to  a  claim  for  unliquidated  damages,  there  is 
no  lien. 

3.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
there  is  no  ground  for  enforcing  a  vendor's  lien  upon  premises  named,  and 
declines  to  interfere  with  the  decree  for  the  defendants. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Clay  County;  the  Hon. 
C.  S.  Conger  and  the  Hon.  W.  C.  Jones,  Judges,  presiding. 

Messrs.  J.  A.  Barnes,  Haole  &  Shriner  and  Chesley  & 
BoTLSS,  for  appellants* 

Messrs.  B.  D.  Monroe  and  Hufus  Cope,  for  appellees. 
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Sample,  J.  These  cases  were  consolidated  in  this  court  for 
the  purpose  of  hearing,  and  briefs  and  arguments  in  one,  cover 
both  cases.  The  principle  of  law  involved  in  both  cases  is 
the  same. 

The  bills  allege  that  the  complainants  were  seized  of  cer- 
tain lands  in  Clav  County,  Illinois,  on  the  31st  day  of  May, 
1886,  and  on  said  date  conveyed  the  same  to  the  defendant,  M. 
J.  Wilson,  by  warranty  deeds;  that  the  consideration  named 
in  said  deeds  was  $300  and  $700  re8j)ectively;  that  no  money 
was  paid  or  promised  to  be  paid  by  the  defendant;  that  the 
real  consideration  was  that  M.  J.  Wilson,  who  was  a  minister, 
would,  for  a  period  of  ten  years  from  June  1,  1886,  occupy  the 
pulpit  of  the  Louisville  Baptist  Church  as  minister  in  charge, 
and  that  his  family  would  peimanently  locate  in  Louisville, 
and  that  during  said  ten  years  the  complainants,  who  were 
members  of  said  church,  should  be  relieved  from  any  part  of 
the  expense  of  paying  for  the  services  of  a  pastor  for  said 
churclj;  that  said  M.  J.  Wilson  entered  upon  said  woik  as 
minister  at  Louisville  and  preached  about  two  years,  then 
abandoned  the  work  and  failed  and  refused  to  further  act  as 
such  minister  according  to  his  agreement;  that  said  lands  were 
in  fact  worth  $300  and  $920,  respectively;  that  complainants 
were  in  fact  paying  in  advance  the  value  of  said  lands  for  the 
continued  services  of  a  minister  for  the  period  of  ten  years  and 
to  relieve  themselves  of  any  expenses  for  such  services  during 
said  time;  that  in  payment  for  said  lands,  said  Wilson  has 
given  two  of  the  ten  years'  service  and  made  no  other  pay- 
ment and  is  indebted  to  complainants  for  four-fifths  of  the 
value  of  said  lands;  that  complainants  took  no  security  for  the 
payment  of  the  consideration  and  never  had  any  other  secu- 
rity than  a  vendor's  lien;  that  complainants  have  always  borne 
a  large  part  of  the  expenses  in  paying  for  the  services  of  pas- 
tors of  said  church,  which  is  well  furnished  and  was  built 
largely  at  the  expense  of  the  complainants,  and  that  said 
church  organization  is  still  in  existence.  The  bills  pray  that 
an  account  be  taken  of  the  amount  still  due  complainants  and 
that  said  Wilson  may  bo  decreed  to  pay  them  said  sum  which 
may  be  declared  to  be  a  lieu  on  said  lands  and  that  in  default 
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of  said   payment  the   property  be   sold   and   the   proceeds 
applied  thereto. 

The  answers  admit  that  the  land  was  conveyed  to  defend- 
ant, and  that  no  money  consideration  was  paid  or  promised  to 
be  paid  by  defendant  therefor;  they  aver  that  the  considera- 
tion was  that  tlie  defendant  would  remove  his  family  to 
Louisville,  locate  them  there,  and  take  charge  of  and  preach 
for  said  church,  so  long  as  a  respectable  majority  of  the  mem- 
bers desired  his  services  and  the  church  paid  him  a  salary  for 
his  services,  and  that  complainants  should  not  be  called  upon 
by  defendant  to  pay  for  any  part  of  such  salary;  that  the 
defendant  took  charge  of  said  church  as  pastor  on  the  22d 
day  of  June,  18S6,  under  said  contract  for  an  indefinite  time; 
that  owing  to  dissensions  in  the  church,  the  defendant,  at  the 
January  meeting,  1887,  tendered  his  resignation  for  the  rea- 
son that  said  church  failed  to  pay  him  the  salary  agreed  upon, 
which  resignation  was  rejected  by  a  vote  of  the  church  mem- 
bers; that  at  the  June  meeting,  1887,  the  defendant  olYerod 
to  preach  for  a  salary  of  $250  per  year,  which  proposition  was 
refused,  and  the  resignation  offered  at  the  prior  January  meet- 
ing was  voted  upon  and  received;  that  at  the  October  meet- 
ing, 1887,  the  defendant  took  charge  of  said  church  again  as 
its  pastor  upon  the  express  consideration  that  the  church 
should  pay  him  a  salary  of  $250  per  year  for  one-half  his  time, 
and  that  the  church  would  stand  by  him  and  work  w^ith  him; 
that  he  thus  continued  the  work  for  one  year,  after  which 
time  he  was  not  re-<*mployed;  the  defendant  admits  that  the 
land  was  worth  $1,000,  but  avers  that  he  was  poor  and  that 
it  furnished  him  but  little  or  no  subsistence.  The  record 
shows  that  the  defendant  died  after  the  suits  were  brought 
and  his  heirs  were  substituted  as  defendants.  The  bills  and 
answers  show  fully  the  theory  of  the  respective  parties.  The 
evidence  further  discloses  that  under  the  law  governing  the 
organization,  the  church  itself  had  the  right  to  call  and  dis- 
charge the  pastor,  and  further  shows  that  the  defendant  was  a 
poor  man  and  had  a  family  to  support,  and  that  the  church 
was  to  pay  him  some  salary  in  addition  to  what  Iludelson 
paid  him  in  land  in  order  to  provide  for  his  support;  that  there 


32  Appellate  Courts  of  Illinois. 

Vol.  40.  J  HudelRon  v.  Wilson. 

was  gome  dissatisfactiou  in  tlie  church  with  the  pastor  which 
caused  him  to  tender  his  resignation,  which  was  linallj  ac- 
cepted, and  thereupon  these  suits  were  brought. 

It  will  be  observed  that  neither  in  the  bills  nor  the  evidence 
is  there  any  charge  that  the  defendant  obtained  these  deeds 
with  any  intentional  wrong  or  fraud.  The  bills  are  founded 
on  a  breach  of  contract  to  pay  for  the  lands  in  services.  It  is 
expressly  averred  in  the  bills  and  admitted  in  the  answers 
that  there  was  no  moneif  consul eration  proTnised  or  agreed  to 
be  paid  hy  the  defendant.  Without  commenting  on  this  con- 
tract, which  in  its  nature  was  necessarily  subject  to  the  will 
of  the  church,  as  it  might  be  manifested  at  any  time,  and 
therefor  necessarilv  uncertain  and  indefinite  as  to  the  time  it 
could  be  continued,  it  is  considered,  from  a  legal  point  of  view, 
that  the  case  hinges  upon  the  admitted  character  of  the  con- 
sideration. The  legal  question  is,  is  there  a  vendor's  lien  in 
such  a  case  as  this? 

The  recognized  doctrine  is,  that  snch  a  lien  is  only  per- 
mitted as  a  security  for  the  unpaid  purchase  price  and  not  for 
any  other  indebtedness  or  liability.  There  must  be  a  certain, 
ascertained,  absolute  debt  owing  for  the  pm-chase  price. 

The  lien  does  not  exist  in  behalf  of  any  uncertain,  contin- 
gent or  unliquidated  demand.  Pomeroy's  Eq.  Jur.,  Vol.  3, 
Sec.  1251,  citing  numerous  cases  in  note  1. 

If  the  consideration  of  the  sale  is  something  other  than 
money,  or  if  the  amount  of  the  consideration  is  uncertain  and 
unliquidated,  no  lien  will  arise.  See  Perry  on  Trusts,  2d  Ed., 
Vol.  1,  Sec.  235,  with  various  authorities  cited  in  support  of 
the  text. 

It  will  not  arise  where  the  consideration  of  the  deed  is  that 
the  grantee  shall  support  the  grantor  for  life :  Chase  v.  Peck, 
21  N.  T.  581;  Artn  v.  Brown,  44  N.  H.  102;  Brawley  v.  Cat- 
ton,  8  Leigh,  Ves,,  522;  nor  where  the  consideration  is  an 
agreement  to  deliver  a  certain  quantity  of  cotton  by  a  certain 
time:  Harris  v.Hanie  et  al.,  37  Ark.  348;  nor  where  the  con- 
sideration is  the  vendee's  obligation  to  discharge  the  liability 
of  a  third  person :  Harvey  v.  Kelley,  41  Miss.  490.  To  cre- 
ate a  vendoi^'s  lien  there  must  be  a  debt  for  unpaid  purchase 
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money,  in  a  fixed  amount,  due  directly  to  the  vendor.  Law- 
son,  Property  Eights,  Vol.  6,  Sec.  3105,  p.  5054.  If,  how- 
ever, land  is  sold  for  a  price  or  consideration  in  money ^  which 
it  is  agreed  may  be  paid  in  the  note  of  a  third  party,  or  in 
personal  services,  the  lien  exists  and  may  be  enforced.  Young 
V.  Harris,  36  Ark.  166.  This  case  makes  the  distinction  that 
is  to  be  observed  in  all  Ihe  authorities.  The  consideration 
must  be  a  fixed  amount,  determinate  in  and  of  itself,  without 
extrinsic  proof  to  measure  its  value  in  vioney.  If  the  con- 
sideration is  for  the  performance  of  an  act,  the  non-perform- 
ance of  which  gives  rise  to  a  claim  for  unliquidated  damages, 
there  is  no  lien. 

It  is  suggested,  however,  and  pressed  with  some  earnestness, 
that  our  Supreme  Court  in  the  case  of  Manning  v.  Frazor,  96 
111.  279,  has  laid  down  a  different  doctrine,  wherein,  as  is 
claimed,  a  vendor's  lien  was  allowed,  although,  as  is  said,  the 
amount  of  the  consideration  was  wholly  uncertain  and  contin- 
gent and  the  damages  unliquidated.  This  statement  of  the 
force  and  effect  of  that  case  shows  a  misconception  of  the 
doctrine  there  laid  down.  That  case  holds  that  the  lieu  was 
upon  the  realty  sold,  the  consideration  being  measured  by  the 
number  of  tons  of  coal  mined,  as  if  the  consideration  was  so 
many  dollars  per  acre  for  a  certain  described  tract  of  land,  the 
number  of  acres  in  which  was  the  subject  of  definite  ascer- 
tainment. That  was  all  that  was  decided  in  that  case.  It  in 
principle  runs  directly  along  the  line  of  the  authorities  above 
cited,  and  approves  the  doctrine  there  laid  down,  as  will  ai> 
pear  by  tlie  following  language  used  on  page  288  of  the  opin- 
ion: "  Again  it  is  claimed,  the  agreement  to  pay  for  the  coal  is 
but  a  collateral  covenant,  and  in  support  of  the  proposition, 
cases  are  referred  to  where  conveyances  were  made  and  the 
vendee  covenanted  to  pay  the  grantor  an  annuity  for  life,  or 
to  support  him  for  life,  or  to  pay  money  to  others,  which 
were  held  to  be  collateral  covenants,  and  a  vendor's  lien  did 
not  attach.  The  cases  are  no  douht  correctly  determined  but 
they  are  entirely  unlike  this.  Here  the  covenant  is  to  pay 
the  purchase  mo«^y~  directly*  to  the  vendor  in  the  manner 
specified."     It  will  be  further  observed,  as  an  indication  how 
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chary  courts  are  to  extend  the  doctrine  of  a  vendor's  lien,  that 
the  Manning  case  was  decided,  as  it  was,  by  a  bare  majority  of 
the  nnembers  of  tlio  court,  three  of  the  justices  dissenting. 

In  these  cases  now  being  considered  there  was,  as  hereto- 
fore stated,  no  money  consideration,  and  therefore  there  was 
no  debt,  in  the  proper  sense  of  that  term.  The  failure  to 
render  the  services,  even  taken  in  the  broad  sense  charged 
in  the  bill,  did  not  create  a  debt,  but  a  mere  liability  for 
unliquidated  damages  for  non-performance,  an  action  to  recover 
which  would  sound  in  damasjes  alone.  There  is  no  author- 
ity  for  enforcing  such  a  claim  as  a  vendor's  lien.  The  decree 
of  the  Circuit  Court  dismissing  the  bill  was  correct  and  will 
be  affirmed. 

Decree  ajiryned. 


F.  C.  ESPENHAIN 
V. 

Thomas  L.  Fekete. 

Sales — Real  Property — Agent — Recovery  of  Commission  by — Practice. 

Where  the  evidence  is  contradictory,  conflicting  and  irreconcilable,  and 
that  produced  by  the  party  in  whose  favor  the  jury  find,  sustains  the  ver- 
dict, it  will  not  be  disturbed  unless  it  is  manifest  the  jury  have  mistaken 
the  evidence  or  been  governed  by  passion  or  prejudice. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illii;ois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  Dill  &  Schaefeb,  for  appellant 

Messrs.  Messick  &  Ehoads,  for  appellee. 

Phillips,  P.  J.     This  is  an  action  of  assumpsit  brought  to 
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recover  commissions  for  selling  a  farm.  A  verdict  and  judg- 
ment was  entered  for  plaintiff,  the  appellee,  and  tlie  record  is 
brought  to  this  court  by  appeal,  and  appellant  assigns  error 
that  the  verdict  is  contrary  to  the  evidence,  and  that  the  court 
erred  in  admitting  improper  evidence.  The  record  fails  to 
show  that  the  court  made  any  ruling  on  the  admission  or 
exclusion  of  evidence.  The  record  shows  certain  questions 
were  objected  to  by  appellant,  which  .were  answered  by  the 
witness;  yet  no  motion  yas  made  to  exclude  such  answers,  no 
instruction  asked  directing  the  jury  to  disregard  such  answers, 
and  no  ruling  of  the  court  on  the  admission  of  such  evidence, 
nor  any  exception  taken.  Ko  instructions  were  asked  or  given. 
The  only  question,  therefore,  before  us,  is  as  to  whether  the 
verdict  is  contrary  to  the  evidence.  The  fact  of  the  sale 
being  effected  by  ap[jellee  is  shown,  and  he  testifies  that  dur- 
ing the  negotiation  he  told  appellant  if  he  made  the  sale  he 
expected  a  commission  of  two  and  one-half  per  cent.  This  is 
denied  by  appellant. 

The  question  was  one  of  fact  for  the  jury.  TVhere  the  evi- 
dence is  contradictory,  conflicting  and  irreconcilable,  and  that 
produced  by  the  party  in  whose  favor  the  jury  find,  sustains 
the  verdict,  it  will  not  be  disturbed,  unless  it  is  manifest  the 
jury  have  mistaken  the  evidence  or  been  governed  by  passion 
or  prejudice.     Chapman  v.  Burt,  77  111.  837. 

There  is  nothing  in  the  record  to  show  passion  or  preju- 
dice of  the  jury,  nor  that  they  have  mistaken  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Matilda  L.  Kelley  et  al, 

V. 

G.  F.  Helmkamp,  Executor, 

* 
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1.  A  sale  of  land  by  an  executor  under  an  order  of  court,  is  bound  to  be 
in  conformity  with  the  terms  fixed  by  the  order. 

2.-  Where  such  sale  has  been  made  it  will  be  presumed  that  (he  consider' 
ntion  lias  been  received  by  the  executor  in  accordance  therewith. 

3.  Upon  the  petition  of  certain  children  of  full  age  filed  against  the 
executor  of  their  father's  estate  for  a  citation  to  show  cause  why  he  should 
not  pay  to  each  of  them  a  sum  named  with  interest,  this  court  construes  the 
will  and  holds  that  the  time  for  th<j  distribution  of  a  balance  nnmed 
was  not  fixed  thereby  but  was  fixed  by  law,  and  that  petitioners  were 
entitled  to  their  respective  shares  with  interest  from  the  day  of  the  sale  of 
certain  land,  to  the  time  of  filing  their  petition. 

4.  In  the  case  presented,  this  court  bolds  that  a  certain  agreement  entered 
into  by  the  executor  with  the  purchaser  of  certain  land  of  the  estate  to 
extend  the  time  of  payment,  thereby  changing  the  terms  upon  which  the 
property  was  ordered  to  ba  sold,  was  without  authjrity;  that  said  executor 
had  no  authority  to  bargain  for  the  support  of  the  minor  children  and  bind 
them  by  such  agreement,  nor  to  apply  any  of  the  share  of  the  purchase 
money  or  interest  thereon  belonging  to  the  petitioners,  to  payment  for  their 
support  and  education,  or  for  like  support  and  education  of  the  other  heirs, 
and  holds  that  the  judgment  for  the  defendant  can  not  stand. 

[Opinion  filed  September  11,  1891.] 

In  erhor  to  the  Circuit  Court  of  Madison  Countv;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Henry  "W.IIelmkamp,  the  father  of  plaintiffs  in  error,  died 
on  February  23,  1879,  leaving  him  surviving  his  widow,  who 
was  his  second  wife,  the  plaintiffs  in  error,  children  by  his 
first  wife,  and  three  other  children  by  his  second  wife.  All 
these  children  were  minors  at  the  time  of  his  death,  and  Jve 
died  testate.    His  will  is  as  follows : 

*'  In  the  name  of  God,  Amen.  I,  Henry  W.  Helmkamp,  of 
the  town  of  Moro,  in  the  county  of  Madison  and  State  of  Illi- 
nois,  being  thirty-seven  years  of  age  and  being  of  sound  mind 
and  memory,  do  make,  publish  and  declare  this,  my  last  w^ill 
and  testament,  in  the  manner  following,  that  is  to  say :  I 
give  and  bequeath  to  my  wife,  Catharine  Louisa  Helmkamp,  all 
the  entire  benefit  of  all  and  everything  I  may  possess  and 
hold.  To  have  the  entire  control  of  the  same  and  hold  the 
same  during  her  natural  life,  with  the  following  provisions, 
to  wit:  As  long  as  the  above  named  Catharine  Louisa  Helm- 
kamp, my  aforesaid  wife,  will  remain  a  widow,  she  to  remain 
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in  full  possession  of  everjtliing  I  possess;  should  she,  how 
over,  become  married  again,  then  she  is  not  to  hold  anything 
excepting  her  dowry  in  the  premises.  But  at  the  time  tho 
, youngest  child  becomes  of  age,  the  herein  appointed  admin- 
istrator shall  divide  all  and  everything  then  under  his  super- 
vision to  each  of  my  children,  share  and  share  alike.  I  fur- 
thermore appoint  Q.  F.  Helmkamp  my  administrator  in  thia 
my  last  will  and  testament.  lie  to  take  control  of  both  real 
and  personal  property;  to  rent  or  lease  all  of  my  real  estate  as 
he  thinks  proper,  and  with  the  consent  of  my  wife;  to  pay 
oflF  all  debts  that  have  lawfully  accrued  or  may  accrue.  Fur- 
thermore to  dispose  of  all  of  my  personal  property  which  my 
widow  does  not  wish  to  hold,  according  to  the  best  of  his  judg- 
ment And  after  all  debts  are  paid,  then  to  pay  over  to  my 
said  widow  of  the  moneys  on  hand,  according  as  the  same  are 
needed,  and  hereby  revoking  all  former  wills  by  me  made." 

Tho  testator  executed  the  instrument,  published  and 
declared  tho  same  to  be  his  last  will  and  testament,  in  tho 
presence  of  witnesses  who  duly  attested  the  same  as  required 
by  law.  This  will  was  probated,  and  on  March  3, 1S79,  letters 
testamentary  were  issued  to  appellee.  On  October  26, 1879,  the 
widow  renounced  under  the  will,  and  on  June  4,  ISSO,  married 
Henry  Duelm.  On  March  11,  1879,  said  executor  filed  an 
inventory  of  the  real  and  personal  estate  of  the  testator,  in 
which  he  fixed  the  value  of  the  real  estate,  which  was  eighty 
acres  of  land  unincumbered,  at  $2,400. 

The  appraisers  awarded  the  widow  $1,015.  At  the  April 
term,  1881,  said  executor  filed  his  petition  in  tho  Madison 
County  Court  to  sell  said  real  estate  to  pay  debts.  The  said 
widow,  then  the  wife  of  Henry  Duelm,  entered  her  appear- 
ance, waived  service  of  process,  and  consented  to  an  order  of 
sale  as  prayed  for.  The  chl.dren,  who  were  then  all  minors, 
were  served  with  process  and  answered  by  their  guardian  ad 
litem  appointed  by  the  court.  On  A])ril  22,  1881,  the  County 
Court  granted  the  prayer  of  the  petition,  and  made  m  order 
directing  the  executor  to  sell  the  land  to  Day  debts  on  the  fol- 
lowing terms  :  One  third  of  the  purchase  money  to  he  paid 
on  the  day  of  sale^  the  halance  in  two  equal  payments  in  six 
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and  twelve  montJi8  thereafter.     Secured  by  mortgage  and  hear- 
ing interest  at  six  per  cent  per  annum.     At  the  May  term  of 
said  court,  ISSl,  the  executor  reported  that  in  pursuance  of 
said  order^  and  on  May  28,  1881,  lie  sold  the  land  to   Henry 
Duelra,  who  was  the  liighest  and  best  bidder  at  said  sale,  for 
$1,700.     That  said  Henry  Duelm  is  ready  and  willing  to  coin- 
fly  with  the  terras   of  sale,  and   asks  that  the,   he   executor, 
be  authorized  to  execute  a  deed  to  said  purchaser  for  said  real 
estate;  at  the  same  term  the  court  made  the  following  order : 
"  And  now  on  this  day  comes  George  F.  Helmkamp,  exec- 
utor, etc,  and   makes  report  of  sale  on  May  28,  1881,  of   the 
8.  i  of  K  W.  i  Sec.  23,  Town  6,  Eange  8  west,  for  the  sum  of 
$1,700,  and  that  said  purchaser  has  complied  with  the  terms  oi 
an  order  of  sale   heretofore   made   by   this  court;  report  ap- 
proved and  sale  confirmed."     Afterward  at  the  same  term  the 
executor  filed  a  final  report,  charging  himself  with  total  re- 
ceipts as  per  report  of  March  26,  1881,  $956.55,  and  receipts 
from  sale  of  land  $1,700,  total  $2,656.55,  and  asking  to   bo 
credited  with$l,S32.50  (which  includes  widow's  award  $1,015,) 
anl  deducting  $75.95  for  his  commissions,  showing  a  balance 
in  his  hands,  after  payment  of  debts  and  expenses,  of  $900, 
and  concludes  said  report  by  stating  that  of  tliis  amount   the 
heirs  would  each  receive  $150,  and  that  in  order  to  realize   as 
much  as  possible  for  said  real  estate  and   to  save   something 
for  the  children,  he  has  agreed  with  the  purchaser,  Henry 
Duelm,  to  credit  all  interest  to  accrue  on  said   $900,  for  the 
support  of  said   children,  as  per   agreement  annexed.     The 
agreement  entered  into  May  30,  1881,  sets  out  that  whereas 
said  Henry  Duelm   purchased  the  said  land,  describing  it,  at 
the  executor's  sale  on  May  28,  1881,  and  has  executed  his  six 
notes  for  $150  each,  to  the  executor  for  part  of  the  purchase 
money,  three   of   said  notes  payable  in  ten  years  and  three  in 
seventeen  years  from  date  with  six  per  cent  interest,  and  that 
whereas  said  Henry  Duelm  has  agreed  to  raise,  support,  board, 
clothe  and  properly  school  and  educate  the  children  of  Henry 
W.  Helmkamp  deceased,  it  is  therefore  agreed  that  said  exec- 
utor  in  consideration  of  the  support,  education,  etc.,  of  said 
children  during  their  minority  by  said  Henry  Duelm,  is  to 
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anniially  credit  the  annual  interest  due  on  said  notes,  it  be- 
ing the  true  intent  and  meaning  hereof  that  so  long  as  Diiclr.i 
properly  takes  care  of,  supports,  clothes  and  educates  the  said 
minor  children  {excepting  tlie  eldest  txoo  now  away  from  home) 
he  is  to  pay  no  interest  upon  any  of  said  notes  until  they  be- 
come due."  This  agreement  is  signed:  "Henry  Duelm" 
"G.  F.  Hehnkamo." 

The  following  order  was  made  on  said  report:  "  And  now, 
on  this  day,  comes  G.  F.  Helmkamp,  administrator,  and  pre- 
sents final  account,  by  wliich  it  appears  that  the  total  amount 

of  money  received  by  him  is $2,656.65 

Amount  of  claims  paid  by  him  as  administrator 1,756.55 


Leaving  a  balance  for  distribution  among  heirs %   900.00 

Agreement  between  G.  F.  Helmkamp,  the  executor,  of  one 
part,  and  Henry  Diielm,  of  the  other  part,  of  this  date,  as  to 
support  and  education  of  minor  children,  and  compensation 
therefor  approved.  Said  agreement  is  on  file."  Afterward, 
on  June  18,  18S9,  tlie  plaintiffs  in  error,  Matilda  L.  Kelley 
Anna  C.  and  Edward  W.  Helmkamp,  all  of  whom  were  of 
lawful  age,  tiled  tlieir  petition  in  the  County  Court  of  Madi- 
son County  against  the  executor,  defendant  in  error,  for  cita- 
tion, to  show  cause  why  he  should  not  pay  to  each  of  them 
$150,  with  interest.  A  hearing  was  had  on  this  petition,  the 
defendant  appearing  in  person  and  by  his  attorneys,  and  the 
court  found  that  there  was  in  the  hands  of  said  executor,  for 
distribution  among  the  six  heirs  of  said  testator,  the  sum  of 
$900,  and  ordered  the  executor  to  pay  each  of  said  petitioners 
§150,  with  six  per  cent  interest  thereon  from  May  30,  1881. 
From  this  order  said  executor  appealed  to  the  Circuit  Court, 
where,  upon  a  trial  by  the  court,  the  petition  was  dismissed 
and  ju'lgment  rendered  against  petitioners  for  costs,  and  they 
sued  out  this  writ  of  error,  and  ask  that  the  order  and  judg- 
ment of  the  Circuit  Court  be  reversed. 

Messrs.  Dale  &  Bkadshaw,  for  plaintiffs  in  error. 
Messrs.  Krome  &  Hadley,  for  defendant  in  error. 
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Gjbeen,  J.  It  is  said  in  the  brief  of  defendant  in  error 
that  two  questions  are  involved  in  this  case :  "  1.  Is  the 
time  for  the  distribution  of  the  estate  ot  tiie  deceased  lixed  by 
his  will,  and,  if  so,  has  that  time  arrived? "  "  2.  Upon  what 
basis  is  the  distribution  to  be  made?"  And,  as  we  under- 
stand it,  no  other  question  is  submitted  lor  our  consideration. 
From  a  careful  examination  of  its  provisions,  we  are  convinced 
tlie  testator  at  the  time  he  made  the  will  contemjjlated  that 
liis  wife  would  not  renounce  under  the  will,  or  marry  aga:n» 
but  would  remain  on  the  land  with  the  children,  cultivate  so 
much  thereof  as  she  could  profitably  manage,  and  receive 
rent  from  the  balance,  and  also  so  much  of  the  surplus  of  the 
])er6onal  assets  remaining  after  payment  of  debts,  as  she  re- 
quired for  the  support  of  the  family.  Tlio  testator  evidently 
believed  there  would  bo  an  overplus  then  left  in  the  liands  of 
his  executor  from  the  rent  and  personal  assets,  after  means,  as 
required  by  his  widow,  had  been  so  furnished.  This  overplus, 
accumulating  each  year,  was  all  and  everything  intended  by 
the  testator  to  be  distributed  by  his  executor,  under  that  clause 
of  the  will  directing  distribution  to  the  children  when  the 
youngest  child  became  of  age.  The  proceeds  of  the  sale  of 
tlie  land  were  not  intended  by  the  testator  to  be  under  the 
supervision  of  his  executor  for  distribution,  as  shown  by  any 
clause  of  the  will  evidencing  such  intent.  On  the  contrary 
no  power  is  given  to  the  executor  to  sell  the  land,  but  only  the 
right  to  lease  it  by  conseut  of  the  widow. 

No  sale  of  the  land  was  contemplated  or  provided  for  by 
the  testator.  The  purpose  and  intent  of  the  testator  to  keep 
the  land  intact  and  furnish  means  from  rents  and  personal 
assets  for  the  support  of  his  widow  and  family  was  defeated. 
She  renounced  under  the  will,  married  again,  and  her  wid- 
ow's award,  together  witli  the  debts,  absorbed  all  the  personal 
assets,  leaving  a  deficienc}',  to  pay  which,  the  real  estiite,  with 
her  consent,  upon  the  petition  of  the  executor,  was  sold  by 
the  order  of  the  County  Court.  The  balance  of  the  proceeds 
of  that  sale  after  satisfying  the  deficiency  was  $900.  This 
belonged  to  the  plaintiffs  in  error  and  the  three  other  chil- 
dren, who  were  the  owners  in  fee,  and  tlie  time  for  the  dis- 
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tribution  of  tliat  balance  was  not  fixed  or  affected  by  the  will, 
but  is  fixed  by  the  law,  and  plaintiflfs  in  error  were  entitled 
to  their  respective  shares  thereof,  with  six  per  cent  interest 
thereon  from  the  day  of  sale,  to  the  time  they  filed  their  ])eti- 
tion.  The  executor  sold  the  land  by  virtue  of  the  order  of 
the  County  Court,  and  he  was  bound  to  sell  on  the  terms 
lixed  by  the  order  at  the  May  term,  1881.  lie  reported  to 
tlie  court  that  in  pursuance  of  said  order  and  on  3Iat/  ^S^ 
1881^  he  sold  the  land  to  Henry  Duelm,  the  higliest  and  best 
bidder,  and  that  the  said  purchaser  vms  ready  a7id  willing  to 
comply  with  the  terms  of  sale^  and  asks  the  court  to  authorize 
him,  the  executor,  to  execute  deed  to  the  purchaser.  On 
May  30,  1881,  an  order  of  court  was  made  upon  tliis  report,  in 
whicli  it  is  stated,  that  on  that  day  tlie  executor  appeared  and 
made  a  report  of  sale  to  Henry  Duelm  of  said  land  for  §1,700, 
and  that  said'purcliaser  has  complied  with  the  terms  of  the 
order  of  sale,  and  report  is  approved  and  sale  confirmed. 

By  the  terms  of  that  sale  the  purchaser  was  required  to 
pay  one-third  of  the  purchase  money  on  the  day  of  sale,  the 
balance  in  two  equal  payments  in  six  and  twelve  months  there- 
after, with  six  per  cent  interest  from  day  of  sale,  and  secured 
by  mortgage  on  the  premises.  Hence,  it  was  the  duty  of  the 
executor  to  collect  of  the  purchaser  the  cash  and  interest- 
bearing  securities,  according  to  the  terms  of  the  sale,  and 
when  he  made  the  sale,  in  law,  he  is  presumed  to  have  received 
the  cash  payment  and  interest-bearing  securities.  Moreover, 
the  executor  in  his  final  report  charges  himself  with  the 
$1,700  receipts  from  sale  of  real  estate,  and  reports  §900 
remaining  in  his  hands  belonging  to  the  six  heirs.  The 
agreement  with  Duelm,  made  on  May  30, 18S1,  two  days  after 
said  sale,  wliereb}'  the  time  of  the  payment  of  this  §1)00  is 
extended,  one-half  to  ten  years,  and  the  other  to  seventeen 
years,  without  interest,  changing  the  terms  upon  which  the 
property  was  ordered  to  be  sold,  was  without  lawful  authority. 
The  order  of  sale  had  not  been  set  aside,  and  the  court  had  no 
power  to  aflfirra  such  agreement.  'The  executor  had  no  power 
to  bargain  for  the  support  of  the  minor  children  ^i\i  hind 
them  by  such  agreement,  nor  to  apply  any  of  the  share  of  the 
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purchase  money  or  interest  thereon,  belonging  to  the  peti- 
tioners, to  the  payment  for  their  sujjport,  maintenance  and 
education,  or  for  Jike  support,  maintenance  and  education  of 
the  other  heirs.  If  the  agreement  is  binding  upon  any  one, 
it  is  binding  upon  G.  F.  Hehnkamp  and  Henry  Duelm,  and 
does  not  relieve  the  former  from  his  legal  liability  as  executor 
to  pay  to  plaintiffs  in  error  thoir  respective  shares  of  the  pro- 
ceeds of  the  sale  of  said  real  estate,  with  interest  thereon  from 
the  day  of  sale.  The  order  and  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


E.  Baebeu 

V. 

The  County  of  Jackson. 

Taxation— Doitble  Payment— Refitnding^Sec,  268,  Chap.  120,  R.  S.— 
,Proper  Construction  of — Evidence. 

1.  This  court  holds  that  Sec.  268,  Chap.  120,  R.  S.,  should  be  construed 
as  if  it  read,  •*  the  county  boiird  ♦  *  *  phali  cause  the  State  and  county 
taxes  to  be  refunded  pro  rata,  by  the  State  and  county,"  and^hall  cause  the 
**city  and  incorporated  town  or  vilhigo  taxes  and  special  assespmentR*'  to  be 
refunded  jyio  rata  *'by  the  city  or  incorporated  town,  village  or  other 
proper  authorities  or  persons.'* 

2.  In  such  case,  an  order  to  refund  creates  no  indebtedness  a^inst  the 
county  except  for  the  county  taxes.  Where  such  order  is  made,  the  pnicti- 
cal  method  of  accomplishing  a  refunding*,  is  to  have  a  certified  copy  of  the 
refunding  order  made  by  the  county  clerk  uniler  his  official  seal,  specifying 
therein  the  amount  of  eiich  kind  of  tax  to  be  refunded,  which  is  prefented 
bythe  holder  to  the  county  treasurer  for  the  county  tax  and  all  other  taxes 
therein  mentioned,  if  the  siime  has  not  been  distributed;  if  it  has  been,  it  can 
be  presented  to  the  various  bodies  having  received  such  tax,  or  retain  such 
order  until  the  county  treasurer  receives  the  taxes  of  the  various  bodies 
thereafter,  when  he  pays  the  same  and  deducts  the  amount  in  his  distribu* 
tion. 

3.  Upon  a  claim  presented  to  the  board  of  supervisors  of  a  county  a«jk- 
ing  that  an  amount  paid  for  certain  property  at  a  tax  sale  be  refunded,  this 
court  holds  that  Sec.  268,Chap.  120,  R.  S.,  upon  which  such  claim  is  based, 
was  not  correctly  construed  by  the  trial  court,  and  that  its  judgment  i\s  to 
the  amount  proper  to  be  returned,  was  wrong.  , 
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Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  O.  A.  Habkeb,  Judge,  presiding. 

Messrs.  Hill  &  Mabtik,  for  appellant 

Mr.  R.  T.  LiGHTFOOT,  Staters  Attorney,  for  appellee. 

Sample,  J.  The  facts  in  this  case  briefly  are  tliat  appel- 
lant, on  June  9,  1886,  bought  at  tax  sale,  in  Jackson  County, 
twenty  acres,  being  a  part  of  fractional  Section  23,  T.  10,  R. 
4,  for  $385.89.  Afterward  learning,  as  he  claimed,  that  the 
taxes  for  that  year  on  that  land  had  been  previous'y  paid,  he 
presented  his  claim  to  the  board  of  supervisors  of  said  county, 
at  the  April,  1889,  session,  asking  that  the  board  cause  the 
same  to  be  refunded  as  provided  by  statute.  Sec.  268  of  Chap. 
120,  which  is  :  ''  If  any  real  propeity  slial)  be  twice  assessed 
for  the  same  year,  and  the  taxes  so  erroneously  assessed  shall 
have  been  paid,  either  at  sale  or  otherwise,  *  *  *  the 
county  board,  on  application  of  the  person  paying  the  same 
*  *  *  and  being  satisfied  of  the  facts  in  the  Ciij^e, 
shall  cause  the  State  and  county  taxes  to  be  refunded,  jt?/'o 
rata,  by  the  State  and  county,  and  the  city  and  incorporated 
town  or  village  taxes  and  special  assessments  by  the  city  or 
incoiporated  town,  village  or  other  proper  authorities  or  per- 
sons." The  board  of  supervisors  refused  to  cause  said  taxes, 
or  any  part  thereof,  to  be  refunded,  and  the  claimant  took  an 
appeal  to  the  Circuit  Court,  where  a  jury  was  waived  and  a 
trial  had  before  the  court,  which  found  that  the  pro|)erty  had 
been  twice  assessed  for  the  same  year  and  found  for  the  claim- 
ant to  the  amount  of  $91.53,  to  be  refunded  by  the  county 
board,  $20.01  for  State  taxes,  and  $71.52  for  county  taxes, 
penalties,  interest  and  costs;  a  judgment  of  refunding  by  the 
county  board  for  that  amount  was  rendered  and  the  clerk 
was  ordered  to  certify  the  same  to  the  county  board,  from 
which  finding  and  judgment  the  cLi^mant  appealed  to  this 
court  The  evidence  introduced  on  the  trial  showed  that  this 
fractional  section  had,  for  many  years,  been  assessed  in  three 
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different  lots  or  tracts,  viz. :  two,  forty-seven  and  twenty  acre 
tracts ;  that  the  taxes  liad  been  regularly  paid  on  the  two  first 
pieces,  but  default  had  been  made  in  the  payment  on  the 
twenty  acres,  no  owner  being  known  therefor  from  the  year 
1877  until  the  purchase  by  claimant  in  June,  1S86,  at  which 
time  the  aggregate  of  taxes,  interest,  penalties,  with  costs  of 
sa^e,  was  $385.89. 

The  evidence  further  disclosed  that  at  no  time  was  there 
more  than  forty-one  acres  in  the  whole  fractional  section. 
Thus  it  will  be  observed  that  the  payment  of  taxes  on  the  two 
and  forty-seven  acre  tracts  was  on  more  land  than  there  was 
in  the  section  to  assess  for  taxes.  It  further  appears  from 
the  evidence  and  plat  that  fractional  section  23  lies  in 
a  bend  of  the  Mississippi  river  and  that  no  subdivision  of 
the  same  was  ever  made  by  the  government,  doubtless  because 
the  whole  tract  was  less  in  quantity  than  any  subdivision  it 
made  in  its  surveys.  There  is  no  evidence  in  this  record  to 
indicate  that  there  ever  was  an  actual  subdivision  of  the  sec- 
tion as  provided  by  Sec.  62,  Chap.  120,  R.  S.,  into  the  acreage 
tracts  of  two,  forty-seven  and  twenty  acres,  upon  which  the 
assessments  for  taxes  were  made.  The  assessments  were  ex- 
tended each  year  by  the  description,  "Pt.  Frac'l  Sec.  23,  T.  10 
R.  4,-2  acres;  Frac'l  Sec.  23,  T.  10,  R.  4,— 47 acres:  Pt.  Frac'l 
Sec.  23,  T.  10,  R.  4, — 20  acres."  From  this  it  would  appear 
that  the  only  proper  assessment  was  that  extended  against  the 
forty-seven  acres,  which  it  wmII  bo  observed  was  more  than 
there  were  acres  to  assess.  The  assessment,  therefore,  against 
the  twenty  acres  was  not  only  a  double  assessment  but  it  was 
illegal  for  the  reason  that  it  had  no  particular  locality  given  to 
it  by  the  description,  either  by  metes  and  bounds  or  otherwise. 
The  People  v.  C.  &  A.  R.  R.  Co.,  96  111.  369;  Sanford  v.  The 
People,  102  111.  374;  People  exrel.  v.  Purviance,  12111.  App. 
216. 

In  fact  this  case  has  been  discussed  on  both  sides  with  the 
concession  that  the  same  property  had  been  twice  assessed  for 
the  same  year.  The  controversy  appears  to  be  as  to  the 
amount  that  the  court  should  have  ordered  to  be  refunded. 
Appellant's  counsel  contends  that  it  should  have  been  for  the 
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8385.89  that  he  paid,  thus  including  all  the  various  taxep; 
while  the  appellee's  counsel  contends  that  no  more  than  the 
State  and  county  taxes  could  be  ordered  refunded  by  the  county 
board  or  by  the  court,  and  that  the  city,  incorporated  town  or 
village  authorities  should  cause  such  other  taxes  to  be  re- 
funded as  appertained  to  each  respectively,  and  treats  the 
judgment  of  refunding  in  his  discussion  as  if  it  was  a  judg- 
ment in  debt  against  the  county,  which  is  erroneous,  as  will  bo 
sliown  hereafter. 

The  court  below  evidently  held  that  only  the  State  and 
county  taxes  could  be  ordered  refunded,  together  with  the 
interest,  ))enalties  and  costs  on  the  same.  In  tliis  view  of  the 
case  now  being  considered,  a  construction  of  Sec.  2G8,  Cliaj). 
120,  is  involved.  A  careful  reading  of  that  section,  it  is 
thought,  will  lead  to  the  conclusion  that  it  should  be  construed 
as  if  it  read,  "  The  county  board  *  *  *  shall  cause  the 
State  and  county  taxes  to  be  refunded  ^r^  rata  by  the  State  and 
county,"  and  shall  cause  the  "city  and  incorporated  town  or 
village  taxes  and  special  assessments  "  to  be  refunded  pro 
rata  *'  by  the  city  or  incorporated  town,  village  or  other 
proper  authorities  or  persons."  If  the  words  included  in  the 
quotation  marks  are  not  brought  forward  and  supplied  to  the 
last  clause  of  said  section  as  above,  then  some  other  words 
must  be  supplied  or  the  clause  is  meaningless.  It  would  not 
be  either  grammatical  or  logical  to  make  the  clause  read,  "the 
^j^y  «  #  *  or  village  taxes  shall  cause  to  be  refunded  " 
by  the  city  *  *  «  or  village  authorities."  The  cause  of 
refunding  can  not  be  predicated  upon  the  words,  "the  city 
*  *  *  or  village  taxes,"  etc.  The  active  agent  to  cause 
these  various  taxes  to  be  refunded,  as  provided  by  that  sec- 
tion, is  the  countv  board. 

While  the  attention  of  the  Supreme  Court  was  not  partic- 
ularly diallenged  as  to  the  proper  construction  of  this  section 
in  tlie  cases  of  Champaign  Co.  v.  Keed,  100  111.  304,  and  lOG 
III.  389,  yet  it  is  evident  that  in  order  to  reach  the  conclu- 
sion arrived  at  in  those  cases,  the  same  view  was  taken  as 
herein  expressed. 

In  addition  to  what  has  been  presented  as  to  the  proper 
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construction  of  this  section  it  may  be  said  that  the  county 
board  is  the  only  one  of  the  various  bodies  that  levies  or  re- 
ceives taxes,  that  has  before  it  the  records  by  wliich  it  can  be 
determined  that  there  has  been  a  double  assessment;  and 
doubtless  this  was  one  of  the  reasons  for  vesting  the  power 
mentioned  there.  It  has  its  clerk  and  legal  adviser  in  the 
State's  attorney,  to  assist  in  such  matters.  The  inconvenience 
toother  tax  bodies,  of  investigating  such  a  question,  is  readily 
observed,  and  the  distribution  of  power  among  so  many 
bodies,  some  of  them  with  no  stated  sessions,  would  ren- 
dei'  the  proceeding  of  refunding  so  tedious  and  vexatious  as 
almost  to  amount  to  a  denial  of  the  right  granted.  It  is 
conceded  by  appellee  that  the  county  board  is  invested  with 
the  power  as  to  the  State  tax;  if  so,  no  reason  can  be  perceived 
why  it  should  not  also  include  the  various  other  taxes.  But 
it  is  said  that  it  would  be  unjust  to  compel  the  county  to  pay 
back  all  such  taxes  especially  without  a  provision  being  mado 
in  the  law  for  its  return.  This  is  a  total  misconception  of 
the. scope  and  purpose  of  that  section.  The  county  does  not 
pay  out  of  its  treasury  such  taxes,  when  ordered  to  be  re- 
funded, other  than  the  county  taxes  it  so  improperly  received. 
Such  order  of  refunding  creates  no  indebtedness  against  the 
county,  except  for  the  county  taxes. 

The  county  board  is  merely  made  the  agent  to  act  upon 
a  grievance  arising  out  of  the  payment  of  a  tax  which  should 
not  have  been  assessed,  and  therefore  none  of  the  tax  bodies 
had  a  right  to  receive.  The  statute  declares  that  such  money 
must  be  refunded  and  invests  the  county  board  with  the  power 
to  determine  the  fact,  subject  to  review  by  the  courts,  as  is 
assumed  in  this  case  by  counsel.  If  the  order  of  refunding  is 
made,  the  practical  method  of  accomplishing  it  is  to  have  a 
certified  copy  of  the  refunding  order  made  by  the  county 
clerk,  under  his  official  seal,  specifying  therein  the  amount 
of  each  kind  of  tax  to  be  refunded,  which  is  presented  by 
the  holder  to  the  county  treasurer  for  the  county  tax  and  all 
other  taxes  therein  mentioned,  if  the  same  has  not  been  dis- 
tributed; if  it  has  been  then  it  can  be  presented  to  the  various 
bodies  having  received  such  tax  or  as  has  been  the  practice, 
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retain  sncli  order  until  the  connty  treasurer  receives  the  taxes 
of  these  various  bodies  thereafter,  wl)en  he  pays  the  same, 
and  deducts  tlie  amount  in  his  distr'bution.  The  constrnc- 
tion  ^iven  to  Sec.  2()8  by  the  court  below  was  not  in  har- 
mony with  these  views,  therefore  the  judgment  will  have 
to  be  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


The  Ohio  &  M^sissippi  Railway  Company 

V. 

Charles  W.  Reed. 

Bailronds — Negligence  of— Failure  to  Signal — Injury  to  Stock — Cross- 
ings— Evidence, 

L  The  law  does  not  require  that  both  bell  and  whistle  be  sounded  upon 
neariniir  a  crossing;  one  is  enough. 

2.  A  failure  to  comply  with  the  law  touching  signals  creates  a  liabiliiy 
for  damages  caused  thereby,  and  this  is  so,  notwithstanding  in  the  revision 
of  lb74  there  was  omitted  from  Sec.  6,  Chap.  114,  R.  S.,  that  provision  of 
the  law  of  1849  declaring  a  railroad  company  liable  '*for  all  damages  sus- 
tained by  reason  of  such  neglect." 

3.  In  order  to  recover,  the  plaintiff  must  prove  in  such  case,  that  the 
law  wiis  not  complied  with;  it  is  not  a  matter  of  inference,  and  the  proof  by 
one  or  more  witnesses  that  they  did  not  hear  a  signal,  without  showing  that 
they  were  so  situated  that  they  would  have  been  likely  to  have  heard  it  if 
sounded,  is  not  sufficient. 

4.  In  an  actiou  brought  to  recover  from  a  railroad  company  for  the  kill- 
ing of  a  horse,  the  same  being  alleged  to  have  occurred  through  its  negli- 
gence, this  court  holds  that  the  verdict  for  the  plaintiff  is  unsupported  by 
the  evidence,  and  that  the  same  can  not  stand. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Wajne  Connty;  the 
lion.  E.  C.  Kramer,, Judge,  presiding. 

Messrs.  Pollard  &  Werner  and  Creighton  &  CoorER, 
for  appellant. 

Messrs.  Hanna  &  Hanna,  for  appellee. 
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Sample,  J.  This  suit  was  brought  by  Reed  to  recover  the 
value  of  his  horse,  alleged  to  have  been  tilled  at  a  public 
crossing  in  a  collision  with  an  engine  of  defendant,  which 
collision  was  occasioned  as  alleged  by  the  failure  of  its  servants 
operating  the  engine  to  sound  the  whistle  or  ring  the  bell 
continuously  for  a*  distance  of  ei^jhty  rods  before  reaching 
such  crossing.  In  order  to  recover  it  devolved  on  the  plaint- 
iiSf  to  prove  these  facts.  To  either  sound  the  wliistle  or  ring 
the  bell  is  sufficient.  The  law  does  not  require  that  both 
should  be  sounded.  Sec.  68,  Chap.  114,  R.  S.;  C,  B.  &  Q. 
R.  R.  Co.  V.  Damcrell,  81  111.  450.  A  failure  to  comply 
with  the  law  creates  a  liability  for  damages  caused  thereby 
and  thereby  only.  I.  C.  R.  R.  Co.  v.  Phelps, 29  111.  447.  This 
is  true  notwithstanding  in  the  revision  of  1874  there  was 
omitted  from  Sec.  6,  Chap.  114,  R.  S.,  that  provision  of  the 
law  of  1849  declaring  a  railroad  company  was  liable  "for  all 
damages  sustained  by  reason  of  suchnetjleetP  C,  B.  ife  Q.  R. 
R.  Co.  V.  Ilarwood,  90  111.  425;  P.  D.  &  E.  Ry.  Co.  v.  Foltz, 
13  111.  App.  535. 

There  is  no  proof  in  this  case  that  the  bell  was  not  rung  as 
required  by  law.  Several  of  the  plaintiff's  witnesses  testify 
that  it  was  rung  after  the  train  started,  for  what  length  of 
time  they  do  not  know.  It  is  proven  that  the  distance  from 
the  locomotive  where  it  was  standing  at  Cisne,  to  the  crossing, 
was  only  about  one  hundred  and  fifty  yards,  so  that  but  little 
time  would  elapse  from  the  starting  of  the  train  until  the 
crossing  was  reached.  No  presumption  is  to  be  indulged  tliat 
the  bell  was  not  rung.  The  plaintiff,  in  order  to  recover, 
must  prove  the  failure  of  the  defendant  to  comply  with  the 
law.  It  is  not  a  matter  of  inference.  There  are  no  collateral 
facts  in  such  matters  u])on  which  an  inference  can  be  predi- 
cated. The  mere  proof  by  one  or  two  witnesses  that  they 
did  not  hear  the  signal,  without  any  proof  that  they  were  so 
situated  that  they  would  be  likely  to  have  heard  it  if  it  liad 
been  given,  is  not  sufficient.  If  it  should  i>e  conceded  that 
the  statutory  crossing  signal  was  not  given,  what  proof  is 
there  that  such  failure  caused  the  injury,  or  wliat  proof  is 
there  tending  to  show  that  necessary  fact?     The  record  fails 
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to  disclose  it,  in  our  judgment.  Until  some  proof  is  given 
tending  to  show  that  the  injury  resulted  from  a  failure  to  ring 
a  bell  or  blow  a  whistle,  the  burden  of  proving  a  negative — 
that  it  did  not  arise  from  •  such  failure,  should  not  be  thrown 
on  the  company.  G.  &  C.  W.  R.  R.  Co.  v.  Loomis,  13  III. 
548;  I.  C.  R.  R.Co.  v.  Phelps,  29  111.  447.  The  verdict  is  not 
sustained  by  the  evidence.  The  judgment,  therefore,  must  be 
reversed  and  tlie  cause  remanded. 

lieversed  and  remanded. 


The  Night  Hawks  Burlesque  Company 

V. 

The  Louisville,  Evansville  &  St.  Louis  Consol- 
idated Railjioad  Company. 

Garnishment — Due  Bill — Amount  of— Recovery  of-^Eridence, 

In  an  action  to  recover  an  amount  claimed  to  be  due  under  a  certain  due 
Mil,  tbitf  court  holds,  in  view  of  the  evidence,  that  the  instruction  or  the 
trial  court  to  find  for  the  plaintiff  was  error,  likewise  the  entry  of  judgment 
for  it  upon  the  verdict,  likewise  the  rendition  of  judgment  against  the 
garnibhee  for  its  use,  and  that  neither  can  be  allowed  to  stand. 

[Opinion  filed  September  11,  1891.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Mr.  August  Bj&bthel,  for  plaintiflE  in  error. 

Messi'S.  G.  &  G.  A.  Koerner,  for  defendant  in  error. 

Green,  J.  Suit  in  attachment  was  brouglit  by  defendant 
in  error  against  plaintiff  in  error  before  a  justice  of  the  peace 
and  summons  issued  against  it;  Louis  Tiemann  was  also  sum- 
moned as  ganiishee.    On  the  trial  before  the  justice,  he  found 
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for  the  defendant,  dismissed  tlie  suit,  and  rendered  jndgnient 
for  costs  against  tiie  railroad  company  ;  whereupon  the  latter 
appealed  to  the  Circuit  Court,  where  a  trial  was  had,  and  the 
jury,  by  direction  of  the  court,  found  for  the  plaintiff  the 
amount  of  the  instrument  read  in  evidence.  Defendant 
moved  for  a  new  trial  and  in  arrest  of  judgment,  but  the  court 
overruled  both  motions,  entered  judgment  on  the  verdict  for 
plain tiflE  for  $79.20  damages,  and  for  costs  of  suit.  Also 
rendered  judgment  for  $27.70  in  favor  of  defendant  for  the 
use  of  plaintiff  against  the  garnishee.  To  reverse  the  judg- 
ment of  the  Circuit  Court  defendant  sued  out  this  writ  of 
error,  and  among  other  errors  assigned,  arc  the  rulings  of  the 
court  in  directing  the  jury  to  find  a  verdict  for  plaintiff  below, 
and  denying  the  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment. The  only  evidence  introduced  on  the  trial  was  the 
following  written  instrument : 

"Louisville,  Ky.,  Apl.  20,  1890.  Due  S.J.  Gates,  agt.  L. 
E.  &  St.  L.  Con.  II.  R.  the  sum  of  forty-one  dollars  and  GO-H.Mj 
for  trans])ortation  16  persons  Louisville  to  Evansville,  Ind., 
and  §37.01  in  cash.     Total,  §79.20. 

"J.  L.  Cain,  Manager  Xight  Hawks  Company." 

This  due  bill,  of  itself,  furnished  no  evidence  entitling  the 
plaintiff  to  recover  from  the  defendant.  The  amount  men- 
tioned therein  was  payable  to  S.  J.  Gates,  nut  to  the  railroad 
company,  and  the  addition  *' agt.  L.  E.  &  St  L.  Con.  R.  E.," 
is  a  mere  "  descriptio  personce  "  not  changing  the  legal  effect. 
The  due  bill  was  signed  by  "J.  L.  Cain,  Manager  Kight 
Hawks  Company,"  not  by  defendant,  or  by  one  shown  to  have 
lawful  antliority  to  execute  the  instrument  oft  its  behalf. 

It  follows  that  plaintiff,  having  shown  no  lawful  right 
of  action  against  defendant  below,  the  instruction  by  the 
court  to  the  jury  was  error.  It  was  also  error  to  enter  judg- 
ment for  plaintiff  and  against  defendant  upon  the  verdict,  and 
plaintiff  not  being  entitled  to  recover,  no  judgment  against 
the  garnishee  for  its  use  should  have  been  rendered. 

The  judgment  against  defendant  Jind  the  judgment  against 
Louis  Tiemann,  garnishee,  are  reversed  and  the  cause 
remanded,  Heveraed  and  remanded. 


\ 
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T.,  St.  L.  &  K.  C.  R.  R.  O).  V.  McCormick. 


Toledo,  St.  Louis  &  Kansas  City  Railroad  Com- 
pany 

V. 

Henry  McCormick,  for  use,  etc. 

Master  and  Serranf  —  Sercanfs  Contracts  —  Master^s  LiahiUtp  far'-' 
Railroad  Station  J  gent, 

1.  The  acceptance  of  orders  for  the  payment  of  wages  of  employes  by 
the  station  agent  of  a  railroad  company  does  not  come  within  the  general 
acope  of  the  employment  of  such  officer. 

2.  The  fact  shown,  that  such  officer  had  frequently  received  and  sent  in 
Biich  orders  to  the  paymaster,  and  that  they  had  been  uniformly  paid  by 
the  company,  is  not  enough  to  prove  a  general  power  to  accept  such  orders. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  City  Court  of  East  St  Louis,  Illinois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  H.  A.  Neal  and  Messick  &  Ehoad8|  for  appel- 
lant. 

Messrs.  Alex  Flannigen  and  Jesse  M.  Freels,  for  appel- 
lee. 

Sample,  J.     Appellee  brought  this  suit  for  use  of  Sullivan 
Bros.,  against  the  company,  and   introduced    the   following 
instrument  in  evidence : 
"  Toledo,  St.  Louis  &  Kansas  City  Railroad. 

East  St.  Louis,  10—3,  1889. 
Tliis  is  to  certify  that  J.  T.  B!ackraar  has  $62  coming  to 
him  for  time  worked.     Time  during  the  month  of  September. 

F.  B.  Brown,  Agent." 
"  Paymaster  T.,  St.  L.  &  K.  0.  E.  R 

Please  pay  to  H.  McCormick  the  sum  of  fifty-six  dollars 
and  deduct  same  from  amount  due  me  for  time  worked  dur- 
ing September. 

J.  T.  Blackmar." 
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This  order  was  assigned  by  McCormick  to  Sullivan  Bros., 
who  are  the  real  parties  in  interest.  In  substance,  the  evi- 
dence was  as  follows:  Appellee  introduced  evidence  to 
show  that  at  the  time  of  the  giving  of  said  order  and  certifi- 
cate of  amount  due  Brown  was  station  agent  of  appellant 
at  East  St  Louis,  and  ad  such  accepted  said  order  on  behalf 
of  the  company,  and  agreed  to  pay  the  same,  which  he  after- 
ward refused  to  do.  The  appellant  introduced  evidence  to 
show  that  Brown  did  not  accept  such  order  or  agree  to  pay 
the  same,  was  not  the  appellant's  station  agent  at  the  date  of 
such  ordoi",  and  had  no  legal  authority,  even  if  station  agent, 
to  accept  the  order  in  the  name  of  the  company,  and  f  urtlier, 
that  thereafter,  while  the  company  was  ignorant  of  the  exist- 
ence of  such  order  or  of  any  claim  of  its  acceptance  by  Brown, 
except  such  knowledge  as  might  be  imputed  from  the  knowl- 
edge of  Brown,  judgment  in  garnishment  for  the  same  wages 
of  Blackmar  was  rendered  against  it.  Thereupon  the 
plaintiflF,  to  show  authority  in  Brown  to  make  such  acceptance, 
introduced  in  rebuttal,  evidence  to  the  effect  that  at  and 
about  the  time  of  the  date  of  said  order  Brown  had  fre- 
quently sent  in  such  orders  to  the  general  office,  all  of  which 
had  been  paid. 

The  basis  of  this  action  is  the  verbal  promise,  as  claimed 
by  plaintiff,  of  Brown,  on  behalf  of  the  comi)any,  to  pay  this 
order.  If  Brown  was  merely  station  agent  of  the  defendant, 
the  acceptance  of  orders  on  the  company  certainly  did  not 
come  within  the  general  scope  of  his  duties  or  powers.  There 
is  no  evidence  tending  to  show  that  it  was  any  part  of  his 
duty  to  pay  Blackmar  or  any  other  servant  in  the  company's 
service.  The  fact  that  the  order  was  given  on  the  paymaster 
by  Blackmar  clearly  shows  that  the  parties  interested  did  not 
at  the  time  consider  that  he  had  any  such  authority.  Of 
course,  the  defendant  could  have  invested  him  with  that 
power  or  with  authority  to  accept,  on  behalf  of  the  company, 
orders  drawn  on  the  paymaster,  but  there  is  no  evidence  that 
it  ever  did  so.  The  evidence  that  he  had  frequently  sent  in 
such  orders  and  that  they  had  been  uniformly  paid' by  the 
company,  falls  far  short  of  proving  that  he  had  a  general 
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power  to  accept  snch  orders;  or  orders  tliat  be  did  not  so 
send  in  to  the  company.  If  an  agency  arises  by  injplication, 
sncb  an  agency  will  be  limited  to  acts  of  a  like  nature. 
Wait's  Actions  and  Defenses,  230.  The  order  in  question  was 
not  sent  in  to  the  general  office,  neither  was  Brown  requested 
to  do  so,  but  the  appellee  and  his  assigns  retained  the  same. 
The  general  officers  who  had  power  to  act  in  such  a  matter 
were  in  ignorance  of  its  existence.  The  company  might  well 
want  to  know  at  once  what  orders  he  had  accepted,  and  this 
case  well  illustrates  the  reason  for  such  a  requirement,  if  such 
authority  should  be  given.  The  verdict  is  against  the  law 
and  the  evidence,  and  therefore  the  judgment  is  reversed 
and  the  cause  remanded. 

Heversed  and  remanded. 


Theodore  Weigreffe 

V. 

John  J.  Daw. 


"Master  and  SetTant — Niffligence  of  Master — Defective  Machinery — 
Helper — Absence  of— Personal  Injuries — Assumption  of  Risk — Evidence, 

1.  In  an  action  brought  by  a  servant  to  recover  for  a  personal  injury 
alleged  to  have  occurred  through  the  nefirligent  failure  of  his  employer  to 
furnish  him  with  a  helper  to  assist  in  the  use  of  a  circular  Raw.  this  court 
holds,  in  view  of  the  evidence,  that  the  judgment  for  the  plaintiff  can  not 
stand. 

2.  It   seems    that  where  machinery  is  not  defective,  and  there  is  a 
difference  of  opinion  between  an  employer  and  employe  touching   the/ 
safety  of  operating  it  in  a  given  manner,  and  the  latter,  while  contend- 
ing it  to  1)0  unsafe,  remains  at  work,  by  so  doing  he  assumes  all  risk  of 
injury  that  may  arise  therefrom. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Citv  Court  of  East  St.  Louis,  Illinois;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  L.  H,  HiTE,  for  appellant. 
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Mr.  A.  R.  Taylor  and  Jesse  M.  Freels,  for  appellee. 

Sample,  J.  The  declaration  filed  in  this  case  alleges  tbat 
the  appellee  was  employed  bjr  appellant  to  saw  plank  timbera, 
by  pushing  them  through  a  circular  saw  furnished  by  appel- 
lant; that  while  in  the  performance  of  that  duty,  with  due 
care,  his  two  forefins^ers  of  the  right  hand  were  cut  off  and 
his  hand  otherwise  injured  by  being  drawn  upon  said  saw. 
That  said  saw  and  appliance  for  cutting  timbers  at  said  time 
were  in  a  defective  condition  and  unfit  for  the  use  to  which 
applied;  that  the  saw  was  located  about  the  middle  of  a  table 
that  was  eight  feet  long;  that  at  the  time  of  the  injury  he  was 
required  by  appellant  to  cut  with  said  saw  heavy  pine  boards 
about  fourteen  feet  long,  twelve  inches  wide  and  one  and 
three-fourths  inches  thick  without  any  helper;  that  on  account 
of  the  length  of  the  boards,  a  sawyer  could  not  safely  cut 
them,  without  a  helper  to  catch  the  boards  as  they  went 
through  the  saw;  that  appellant  well  knew  of  said  defective 
and  undt  condition  of  said  saw  and  appliance  before  the 
injury, yet  he  assured  the  appellee  that  he  could  safely  do  the 
work  without  a  helper  and  refused  to  supply  one;  that  while 
so  engaged  and  without  notice  of  said  defects,  owing  to  the 
unfit  condition  of  said  saw  and  appliance  and  the  appellant's 
negligence  in  failing  to  furnish  a  hielper,  appellee  was  injured 
as  aforesaid,  whereby  he  has  become  permanently  disabled, 
etc.  The  issue  was  made  upon  a  plea  of  not  guilty,  trial  had 
before  a  jury,  which  found  for  appellee,  and  judgment  entered 
on  the  verdict  after  overruling  a  motion  for  new  trial.  The 
usual  en-ors  are  assigned,  with  the  additional  one  that  tlie 
court  erred  in  refusing  to^give  an  instruction  for  appellant, 
directing  the  jury  to  find  a  verdict  in  his  favor.  This  case 
has  been  solely  argued  on  the  evidence,  with  a  waiver  as  to 
errors  of  law,  if  any. 

After  careful  examination  of  this  record  the  conclusion 
reached  is,  that  there  is  no  evidence  that  the  saw  or  appliance 
was  in  an  unfit  or  defective  condition  at  the  time  of  the  injury. 
The  appellee  testified  that  there  was  nothing  wrong  with  the 
saw  that  amounted  to  anything,  but  that  it  was  the  weight  of 
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the  board  that  caused  the  injury.  The  case,  therefore,  must 
be  considered  as  resting  solely  on  the  charge  of  the  alle^ijed 
failure  to  furnish  a  helper,  and  the  law  applicable  thereto. 
The  effect  of  the  evidence  given  on  behalf  of  appellee  on  this* 
point  is,  that  a  helper  was  necessary;  that  it  was  dangerous 
to  operate  the  saw  with  that  heavy  timber  without  help;  that 
appellee  requested  such  assistance  and  was  told  to  do,  or  that 
he  could  do  the  work  without  it,  and  thus  encouraged  he  con- 
cluded to  rely  upon  the  judgment  and  experience  of  the 
appellant  and  take  the  risk.  The  cfl'eet  of  the  evidence  given 
on  behalf  of  appellant  is,  that  he  was  not  asked  to  furnish  a 
helper;  that  it  was  not  customary  or  necessary  to  have  assist-  , 
ance  in  order  to  operate  the  saw  with  safety,  if  proper  care 
was  used,  and  that  the  appellee  did  not  have  to  shove,  but 
might  have  gone  to  the. other  end  and  pulled  or  guided  the 
timber  through  the  saw.  Iii  these  respective  views  as  to  the 
danger  both  parties  were  corroborated,  the  appellant  quite 
as  strong  as  the  appellee.  If  it  is  conceded  that  a  helper  was 
asked  for  by  appellee  because  he  seriously  considered  that  his 
work  was  hazardous,  and  that  the  appellant  declined  to  fur- 
nish help  because,  in  his  best  judgment  in  the  light  of  his 
experience,  it  was  not  necessary,  and  further,  if  it  is  conceded 
that  if  assistance  had  been  furnished  in  this  particular  case 
the  appellee  would  not  have  been  injured,  does  it  necessarily, 
as  a  matter  of  law,  follow  that  the  appellant  is  liable  ?  The 
basis  of  this  action  is  negligence,  which  has  been  defined  by 
a  high  authority  to  be  "the  omission  to  do  something  which 
a  reasonable  man,  guided  by  those  c#nsiderations  which  ordi- 
narily regulate  the  conduct  of  human  affairs,  would  do." 

In  a  case  like  this,  where  it  appears  that  both  parties  were 
equally  honest  in  their  respective  views  and  equally  sustained 
by  the  opinion  of  others,  where  there  was  no  coercion  other 
than  tliat  which  might  be  supposed  to  arise  from  their  rela- 
tions, because  in  a  particular  instance  it  is  determined  that  one 
is  mistaken,  can  negligence  and  a  civil  liability  be  predicated 
upon  the  mistake?  To  say  that  appellant  must  have  known 
that  if  he  had  furnished  a  helper  no  accident  could  have 
happened,  is  not  an  answer.     That  would   have   been    the 
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safest  course  to  pursue,  and  an  accident  would  have  been  least 
liable  to  have  occurred;  but  that  would  bo  grading  dutj  along 
a  superlative  line  of  action,  which  is  not  the  measure  of 
rosponsibilitj  in  such  cases. 

It  is  far  above  the  standard  of  obligation  established  by  our 
legal  definition  of  negligence,  which  is  a  question  of  law  (101 
III.  93),  and  a  question  of  fact  merely  as  to  whether  a  particu- 
lar case  is  brought  within  it  by  the  evidence.     106  III.  220. 

The  vital  question  then  is,  does  the  evidence  bring  the  case 
within  that  definition  ?  All  tlie  evidence  bearing  on  the  ques- 
tion now  under  consideration  as  to  whether  or  not  a  helper 
was  necessary  is  expert  evidence,  except  that  as  to  wheiher 
or  not  appellant  declined  to  furnish  appellee  a  helper.  No 
one  who  has  had  ex|X3rience  in  that  kind  of  evidence,  but  has 
been  impressed  with  the  wide  divergence  of  opinion  as  to 
the  probable  result  of  certain  conditions.  In  such  a  case 
as  this,  where  the  proprietor  is  conceded  to  be  a  man  of 
practical  experience  in  his  line  of  business  and  alone  respon- 
sible for  its  proper  and  successful  administration,  there  must 
necessarily  be  left  some  room  for  the  exercise  of  his  honest 
and  independent  judgment  as  to  its  management,  without 
thereby  imperiling  his  estate,  oven  if  some  persons  in  his 
establishment,  after  an  accident  occurs,  shall  differ  from  him. 

This  case  is  not  analogous  to  that  upon  which  so  many 
authorities  have  been  cited,  of  defective  machinery^  and  not- 
withstanding such  condition  the  employe  is  urged  by  the 
employer  that  he  can  safely  proceed  with  it,  but  it  is  a  case 
as  to  the  mode  of  prooteding  with  machinery  that  was  not 
defective,  where,  as  to  the  mode  or  way  of  safely  operating 
it,  there  was  an  honest  difference  of  opinion  between  the  em- 
ployer and  employe. 

It  can  not  be,  after  such  difference  of  opinion  has  mani- 
fested itself,  that  the  employer  thereafter  becomes  an  insurer 
of  the  employe  against  an  accident,  even  if  it  should  occur 
through  a  mistaken  judgment  of  the  employer,  where  the  em- 
ploye voluntarily  continues  at  such  work.  In  such  case  it 
would  seem  that  the  hazard,  if  any,  thereafter  would  be  inci- 
dent to  the   employe's  service,  which  he  voluntarily  assumes. 
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There  ia  another  view  of  this  case  bearing  on  the  question  of 
the  exercise  of  care  on  the  part  of  appellee  at  the  time  of  the 
injury.  A  helper,  as  explained  by  him,  would  have  taken  the 
board  or  timber  that  was  being  cut,  at  the  other  end,  or  so 
balanced  it,  that  he,  appellee,  would  not  have  had  to  force  it 
through  the  saw.  Tlie  evidence  of  Kemp  and  Salz,  which 
is  not  contradicted,  tends  strongly  to  show  that  a  sawyer, 
when  he  finds  lumber  too  long  orheavy  to  handle  safely  in  the 
usual  way,  can  readily  go  to  the  other  epd  and  pull,  instead 
of  push  it  through.  They  testify  that  this  is  a  practical  way 
to  avoid  injury,  and  that  while  the  work  can  not  be  done  so 
rapidly,  yet  it  can  be  properly  done  in  that  way.  If  this  was 
a  practical  way  to  have  avoided  the  injury  the  api)ellee  should 
liave  followed  that,  course.  Looking  at  this  case  from  any 
point  of  view,  it  is  not  considered  that  the  appellee  has  shown 
a  cause  of  action.  The  judgment  is  therefore  reversed,  and 
the  cause  remanded. 

lie  versed  and  remanded. 


James  Barnett  and  Bettie  Bari^ett 

V. 

Laura  Davenport. 

Mortgages —Foreclosure — Attorney's  Fees,  ^ 

A  mortprage  may  properly  provide,  in  efFpct,  that  if  suit  is  com- 
menced to  foreclose  the  Ranie,  a  certain  per  cent  of  the  amount  found 
to  be  due,  shall  be  included  in  the  same  d^^cree  for  attorney's  fees.  There 
i«  no  merit  in  a  contention  in  such  case  upon  the  part  of  the  mortg-ajjee, 
that  such  fee  does  not  become  due  until  aft^r  su.t  is  begun,  and  that  the 
same  can  not,  therefore,  be  included  in  such  decree. 

[Opinion  tiled  September  11,  1891.] 

Appeal  from  the  Circuit  Conrt  of    Saline   County;    the 
Hon.  George  W.  Young,  Judge,  presiding. 
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Mr.  S.  F.  WiLLiFORD,  for  appellants. 

It  is  apparent  that  the  attorney's  fee  was  not  due  until  after 
the  suit  was  instituted  upon  this  note  and  mortgage,  and  the 
court  could  not,  in  this  action,  render  a  judgment  for  a  claim 
not  due  at  the  time  the  action  was  commenced. 

This  note  simply  contains  the  statement  or  promise  as  fol- 
lows: "And  in  the  event  of  suit  upon  this  note  we  agree  to 
pay  ten  per  cent  additional  on  the  amount  due,  as  attorney's 
fees,  to  be  included  in  the  same  judgment."  And  in  the 
mortgage  the  defendants  simply  agree,  ''that  if  suit  is  com- 
menced to  foreclose  tliis  mortgage,  we  agree  to  pay  ten  per 
cent  of  the  amount  due  for  attorney's  fee  to  be  included  in 
the  same  judgment."  Now  then  the  attorney  fee,  by  the 
express  provision  of  the  note  and  mortgage,  was  not  to 
become  due  and  payable  until  suit  was  instituted  upon  the 
note,  or  bill  filed  to  foreclo&e  the  mortgage:  and  therefore 
the  fiame  did  not  become  due  and  payal^lo  until  after  suit  was 
brousfht  or  bill  tiled  to  foreclose.  And  no  court,  either  law 
or  chancery,  has  the  power  to  make  contracts  for  a  party,  but 
their  duty  is  to  construe  the  same.  Easter  v.  Boyd,  79  111. 
325. 

We  have  been  referred  by  counsel  for  complainant  to 
Dunn  v.  Rogers,  43  111.  260,  and  Clawson  v.  Munson,  65  111. 
394,  as  authority  to  authorize  a  recovery  of  attorney  fee  in 
this  case. 

In  the  first  case  cited,  the  mortgage,  upon  which  a  bill  had 
been  tiled  to  foreclose,  contained  a  clause  that,  "  if  default 
should  be  made  in  the  performance  of  the  covenants  in  the 
deed,  the  mortgagor  would  pay  all  costs  and  expenses,  includ- 
ing an  attorney's  fee,  which  might  be  incurred  in  collecting 
the  same." 

In  the  other  case  cited,  which  was  a  proceeding  to  fore- 
close a  mortgage,  the  mortgage  expressly  provided,  in  case 
the  money  secured  thereby  was  not  paid  according  to  the 
tenor  and  effect  of  the  note,  the  mortgagors  would  pay  all 
attornev's  fees  for  the  collection  of  the  said  sum  of  money. 

These  cases,  however,  can  not  control  the  question  here  in- 
volved, for  the  reason,  that,  in  default  of  payment  when  due, 
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under  the  contract,  the  attorney's  fee  was  then  due  and  pay- 
able, while  in  the  record  before  ns,  the  contingency  under 
which  attorneys'  fees  could  be  recovered,  did  not  arise  until 
after  suit  had  been  instituted. 

Had  this  note  and  mortgage  contained  a  provision  authoriz- 
ing the  recovery  of  an  attorney's  fee,  on  default  of  payment 
of  principal  and  interest  when  due,  then,  under  the  contract, 
the  amount  claimed  might  probably  have  been  recovered; 
but,  as  tlie  contract  embodied  in  the  note  and  mortgage  falls 
clearly  within  the  rule  announced  in  Nickerson  v.  Babcock, 
supra^  no  recovery  for  attorneys'  fees  could  be  had.  Easter 
et  al.  v.  Boyd,  siipra. 

Counsel  for  appellee  refers  to  the  case  of  Haldeman  v. 
The  Massachusetts  Mutual  Life  Insurance  Comi)any,  120  111. 
390,  and  from  that  case  insist  that  the  attorney  fee  of 
$44.94  in  this  case  should  be  included  in  this  decree;  but  the 
court  will  observe  by  reference  to  the  record  in  that  case  that 
the  mortgage  therein  provided  that  the  sum  of  $100  solic- 
itor's fees,  "shall  become  due  and  payable  immediately  upon 
filing  bill  to  commence  suit." 

And  now  the  only  question  there  is  in  this  case,  is,  was  the 
attorney  fee  of  $44.94  actually  due  at  the  time  this  suit  was 
brought  or  not?  If  it  was,  then  it  was  proper  to  include  the 
same  in  the  judgment,  and  if  not,  it  was  error  to  include 
the  same. 

The  attorney  fee  in  this  case  was  either  due  or  not  due  at 
and  prior  to  the  time  of  bringing  this  suit,  and  this  must 
depend  upon  the  express  promise  and  stipulations  in  the  note 
and  mortgage,  and  since  they  promise  to  pay  the  attorney  fee 
only  upon  the  contingency  of  "  suit  brought  or  bill  filed,"  then 
it  can  not  become  due  till  suit  is  actually  brought  or  bill  filed 
and  can  not  be  included  in  the  same  judgment. 

Messrs.  Boyer  &  Choisser,  for  appellee. 

We  submit  that  the  contention  of  counsel  for  appellants 
will  not  stand  the  test  of  either  analysis  or  reason,  and  that 
the  construction  contended  for  by  him  is  manifestly  unjust 
and  inequitable  to  the  complainant. 
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The  case  at  bar  is  not  a  suit  on  the  note  to  recover  a  judg- 
ment in  a  court  of  common  law,  where  the  court  is  bound  up 
by  arbitrary  rules,  as  was  the  case  in  both  the  29  111.  and  79 
111.,  cited  by  appellants'  cotmsel,  but  it  is  a  proceeding  in  a 
court  of  equity  for  the  purpose  of  enforcing  the  complain- 
ant's lien  against  the  specific  property  solemnly  pledged  by 
•  the  express  terms  of  the  mortgage,  not  only  to  the  payment 
of  the  principal  debt  and  interest,  but  also  the  necessary 
expense  to  which  appellants  had  put  the  appellee  in  the 
employment  of  counsel  to  enforce  payment  out  of  such  prop- 
erty so  pledged.  We  submit  that  this  mortgage  is  one  entire 
and  indivisible  contract,  and  that  the  sole  object  and  inten- 
tion of  all  the  parties  to  this  mortgage  was  to  set  apart  and 
appropriate  certain  specific  property  to  the  payment  of  the 
whole  debt  and  interest  free  from  all  loss  of  any  part  of  the 
same  to  the  mortgagee  in  pursuing  his  remedy  to  convert  the 
property  pledged  to  the  payment  of  the  debt,  and  that  what- 
ever the  rule  may  be  in  a  suit  at  law  on  a  note,  there  is  not  a 
case  to  be  found  decided  by  either  the  Appellate  or  Supreme 
Court  where  it  has  been  held  that  a  mortgagee  is  driven  to  a 
double  proceeding  to  subject  the  property  pledged  to  the 
payment  of  the  debt. 

The  only  authority  cited  by  appellants'  counsel  which  lie 
even  claims  to  support  his  views  are  the  cases  in  the  29  111. 
and  79  111.  We  shall  not  stop  to  comment  on  either  of  them 
further  than  to  say  that  neither  of  them  was  a  case  to  fore- 
close a  mortgage. 

If  these  cases  can  bo  said  to  have  any  application,  then  wo 
submit  the  following  authorities.  In  the  case  of  Dunn  v. 
Rodgers,  43  III.  260,  the  Supreme  Court  say,  at  page  263, 
"The  note  and  mortgage  provided  for  the  payment,  by  the 
debtor,  of  a  lawyer's  fee  *  *  *  if  suit  should  be  brought." 
They  then  proceed  to  hold  that  in  a  proceeding  to  foreclose, 
an  attoniey's  fee  was  properly  included  in  the  decree.  This 
or  a  similar  question  again  arose  in  Clawson  v.  Munson,  55 
111.  394,  and  the  court  held  the  attorney's  fee  properly 
included  in  the  decree.  The  last  case,  however,  where  the 
iJeutical  qiioitioa  iu  dispute  in  tha  case  at  bar  came  before 
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the  Supreme  Court  of  this  State,  is  tlie  case  of  Haldeman  v. 
Mutual  Life  Insurance  Company,  120  111.  390.  This  court 
will  find,  on  page  391  of  this  case,  the  language  in  that  mort- 
gage to  be  this:  "That  the  sum  of  $100  solicitor's  fee  shall 
become  due  and  payable  immediately  upon  tiling  bill  to  com- 
mence suit."  Now,  at  page  393,  the  court  say:  "  We  think, 
upon  the  authority  of  Dunn  v.  Eodgers,  43  111.  260,  and 
Clawson  v.  Munson,  55  111.  394,  that  the  Circuit  Court  com- 
mitted no  error  in  allowing  the  attorney's  fee  to  be  taxed  as 
part  of  the  costs."  See,  also,  Haldeman  v.  Mass.  Mut.  Life 
Ins.  Co.,  21  111.  App.146;  Casler  v.  Byer8,28  III.  App.  128; 
Casler  v.  Byers,  129  111.  657. 

Sample,  J.  The  only  error  assigncl  is  tlio  allowance  of  an 
attorney's  fee  in  the  decree  of  foreclosure.  Tlie  mortgage 
provided  in  eflFect  that  if  suit  was  commenced  to  foreclose  the 
mortgage,  then  ten  per  cent  of  the  amount  found  to  be  due 
should  be  included  in  the  same  decree,  for  attorney's  fees.  Tlie 
appellants  insist  that  the  attorney's  fee  did  not  become  due 
until  after  the  suit  was  actually  begun,  and  therefore  could  not  be 
included  in  the  decree;  and  the  case  of  Nickerson  et  al.  v. 
Babcock,  22  111.  497,  is  cited  in  support  of  this  view.  It  will 
be  observed  that  the  agreement  in  the  mortgage  expressly 
provides  that  the  attorney's  fee  should  be  included  in  the  same 
decree.  There  was  no  such  provision  in  the  note  in  the 
jN'ickerson  case.  In  the  ease  of  Mclntire  v.  Yates  et  al.,  104 
111.  503,  the  court  uses  this  language  :  "The  mortgage  in  this 
case  contained  a  provision  that  in  case  of  foreclosure  two  per 
cent  of  the  amount  found  due  on  the  mortgage  indebtedness 
should  be  allowed  in  the  decree,  as  a  solicitor's  fee.  Thecourt 
allowed  this  amount  in  the  decree  of  foreclosure  and  it  is  said 
the  decree  in  this  regard  is  erroneous.  This  case  can  not  be 
distinguished  from  Clawson  v.  Munson,  55  111.  395,  whore  a 
similar  question  arose,  and  the  court  held  that  a  decree  for 
an  attorney's  fee  under  a  mortgage  like  the  one  under  consid- 
eration was  proper.  See,  also,  Haldeman  v.  M.  M.  L.  Ins.  Co., 
120  111.  390. 

.  The  attorney's  fee  was  properly  included  and  the  decree 
will  be  affirmed.  Decree  affirmed. 
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Manuel  H.  Boals 

40      02 

50    468  V 

John  H.  Intrup. 

Mechanic's  Liens — Verified  Statement — Liens,  Sees.  4  and  28,  E.  S.  lS87. 

1.  Sees.  4  and  28,  as  amended,  of  the  act  relating^  to  Liens,  being  construed 
to$;e(her,  do  not  obviate  the  necessity  of  filing  the  verified  statement  pro- 
vided for  in  Sec.  4. 

2.  A  petition  for  a  mechanic's  lien  failing  to  aver  the  filing  of  such 
statement  is  fatally  defective. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Wise  &  Davis,  for  appellant. 

Messrs.  McNultt  &  Baker,  for  appellee. 

Phillips,  P.  J.  Appellant  filed  his  petition  for  mechanic's 
lien  against  appellee,  to  which  a  demurrer  was  sustained. 
From  the  judgment  of  the  court  on  that  demurrer  the  appel- 
lant prosecutes  this  appeal.  The  only  question  presented  by 
this  record  is  whether,  in  a  petition  for  a  mechanic's  lien  by 
the  contractor  against  tlie  lot  owner,  it  is  necessary  to  allege 
in  the  petition  that  petitioner  has  filed  a  verified  statement  of 
his  claim  with  the  clerk  of  the  Circuit  Court  of  the  county 
in  which  the  building,  erection,  or  other  improvement  to  be 
charged  with  the  lien,  is  situated,  there  being  no  other  cred- 
itors by  mortgage  or  judgment.  Sec.  4  of  the  act  entitled 
Liens,  as  amended  by  the  act  of  1887,  is  as  follows  :  **  Every 
creditor  or  contractor  who  wishes  to  avail  himself  of  the  pro- 
visions of  this  act,  shall  file  with  the  clerk  of  the  Circuit 
Court  of  the  county  in  which  the  building,  erection  or  other 
improvement  is  situated,  a  just  and  true  statement  or  account 
or  demand  due  him  after  allowing  all  credits,  setting  forth 
the   time  when  such  material  was  furnished  or  labor   pep- 
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formed,  and  contaiuing  a  correct  description  of  the  property 
to  be  charged  with  the  lien,  and  verified  by  an  affidavit.  Any 
person  having  filed  a  claim  for  a  lien  as  provided  in  this  sec- 
tion, may  bring  a  suit  at  once  to  enforce  the  same  by  bill  or 
petition  in  any  court  of  competent  jurisdiction  in  the  count/ 
where  the  claim  for  a  lien  has  been  tiled." 

In  Belanger  et  al.  v.  Horsey  et  al.,  90  111.  70,  it  was  said  by 
the  Supreme  Court  of  this  State :  "  The  statute  wliich 
gives  a  mechanic's  lien  is  in  derogation  of  the  common  law 
and  must  receive  a  strict  construction,  and  no  person  can 
obtain  a  lien  under  it  unless  a  clear  compliance  is  shown  with 
the  requirements  of  tiie  statute."  By  the  express  provisions 
of  Sec.  4  above,  every  creditor  or  contractor  who  wMshes  to 
avail  himself  of  the  provisions  of  that  act,  entitled  Liens,  must 
tile  the  verified  statement  provided  for  in  that  section,  as  a 
condition  precedent  to  the  enforcement  of  the  lien.  It  is 
urged,  however,  that  Sec.  4  above,  should  be  construed  with 
Sec  28,  as  amended  by  the  act  of  1887,  and  it  is  insisted  that 
on  being  so  construed,  tlie  right  to  a  lien  or  to  enforce  the 
same  was  not  intended  to  be  abridged  except  as  to  other 
creditors  and  purchasers. 

Sec.  28  as  amended  is  as  follows  :  "  No  creditor  shall  be 
allowed  to  enforce  a  lien  created  under  the  provisions  of  this 
act  as  against  or  to  the  prejudice  of  any  other  creditor  or  in- 
cumbrancer or  purchaser  unless  a  claim  for  a  lien  sliall  have 
been  filed  with  the  dlerk  of  the  Circuit  Court  as  provided  by 
Sec.  4  of  this  act,  within  four  months  after  the  last  payment 
shall  have  become  due  and  payable.  Suit  shall  be  commenced 
in  two  years  after  filing  such  claim  with  the  clerk  of  the  Cir- 
cuit Court  or  the  lien  shall  be  vacated."  By  Sec.  28  as  it 
stood  before  the  passage  of  the  amendatory  act,  a  creditor  was 
not  allowed  to  enforce  his  lien  as  against  or  to  the  prejudice 
of  any  other  incumbrancer  unless  suit  was  instituted  within 
six  months  after  the  last  payment  became  due.  It  was  a  lim- 
itation as  to  the  time  within  which  suit  should  be  brought. 

As  amended,  it  requires  a  compliance  with  Sec.  4  in  filing 
the  verified  statement,  and  w^hen  filed  within  four  months 
after  the  last'paymont  becomes  due,  the  limitation  as  to   the 
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commencement  of  the  suit  is  two  yejirs  after  snch  claim  is 
tiled.  These  sections  being  construed  together  do  not  obviate 
the  necessity  of  tiling  the  verified  statement  provided  for  in 
Sec  4.  The  petition  in  this  case  failing  to  aver  the  filing  of 
that  statement  was  fatally  defective  and  the  demurrer  was 
properly  sustained.  McDonald  et  al.  v.  Rosengarten  et  al., 
35  111.  App.  71.     The  judgment  is  affirmed. 

Judgme7it  affiimied. 
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l4Qs  aJ9 

I  V 

«5   »669  John  Stocks  and  Emma  Stocks. 

Fire  Inanrance — Action  on  Policy — Conditions — Title — Arbitration — 
Practice — Amendment — Continuance. 

1.  The  possession  of  a  warranty  deed  does  not  justify  the  inference  that 
R  purty  has  a  title  in  fee  simple. 

2.  The  '*  guess  *'  of  a  person  that  be  has  a  title  in  fee  simple,  does  not 
amount  to  a  representation  to  that  effect. 

3.  Where  an  ajrent  61ls  out  for  a  client  an  application  for  fire  insurance 
and  states  the  title  to  be  in  fee  simple,  believing  that  the  possession  of  a  war- 
ranty deed  amounts  to  such  title,  it  being  shown  that  the   title  was  not  in 
fee,  it  can  not  be  claimed  that  misrepresentation  or  fraud  was  practiced  on 
the' company. 

4.  An  application  for  fire  insurance  is  not  a  part  of  the  contract  in  so  far 
as  to  require  that  it  shall  be  set  out  in  the  declaration  in  an  action  brought 
to  recover  upon  a  policy. 

5.  If  the  insurer  when  sued  desires  to  raise  any  issue  of  fact  as  to  repre- 
sentations therein,  he  must  plead  specially. 

6.  In  the  case  presented,  this  court  holds  that  the  point  advanced  by  the 
defendant  that  suit  could  not  be  brought  under  the  provisions  of  the  policy 
until  there  had  been  an  arbitration,  was  not  well  taken,  each  party  having 
to  act  in  the  selection  of  arbitrators,  and  no  step  having  been  taken  by  it  to 
that  end. 

[Opinion  filed   September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Williamson  County;  the 
Hon.  George  W,  Young,  Judge,  presiding. 
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Messrs.  Duncan  &  Khea,  for  appellees. 

Sample,  J.     This  suit  was  bron^ht  on  an  insurance    policy 
to  recover  damages  on  account  of  a  loss  sustained  by  the  burn- 
ing of   a  dwelling;  house  and  its  contents.     John  Stocks,  the 
husband,  owned  the  personal  property,  while  his  wife,  Emma 
Stocks,  had  a  deed  to  the   premises  on  which  the  ho  nee  was 
situated,  which  conveyed  the  same  to  her  and  her  bodily  heirs. 
John  Stocks  obtained  the  insurance   from  appellant's  agent, 
and  signed  the  application.     The  application  and    policy  run 
to  both,  as  if  each  were  joint  owners  of  the  real  and  personal 
property,  although  the  agent  knew  otherwise.     In  the  appli- 
cation it  is  stated  tliat  the  title  is  fee  simple,  and  the  policy 
provides  if  the  title  is  not  fee  simple  then  the  policy  shall  be 
void.     If  there  was  no  more  to  the  case  than  as  above  stated 
the   defense  would   be  complete.     The   evidence,  however, 
shows  that  the  agent  of  appellant  wrote  the  application  and  was 
informed  that  the  wife  had  a  deed  to  the  property,  and  as  the 
agent  testified,  it  was  represented  to  be  a  warranty  deed  and 
the   applicant  guessed  the  title  was  fee  8imi>Ie,  and  therefore 
the  agent  so  entered  it     The  applicant,  Jolm  Stocks,  denied 
that  he  made  such  a  statement  to  the  agent,  but  testified  that 
he    informed  him  that  his  wife   had  a   warranty  deed,  and 
further  states  that  he  does^not  know  what  a  fee  simple  title 
is.     The  agent  also  testified  that  when  a  party  represents  that 
he  has  a  warranty  deed  to  property  it  justifies  the  inference 
that  the  title  is  fee  simple.     In  this  he  is  evidently  mistaken, 
no    such  inference   from  such  a  representation  is  legally  jus- 
tifiable, as  was  said  in  the  case  of  Rockford  Ins.  Co.  v.  Nelson, 
65  III.  415.     A  wari-anty  deed  may  pass  a  term  of  years,  a 
life  estate,  a  fee  or  Jese  estate,  or  it  may  pass  no  estate  what- 
ever.    It,  no  more  than  any  other  kind  of  a  deed  purportino: 
to  convey  title,  can  pass  a  present  title,  unless  it  is  f^rst  in  the 
grantor.     Even  if  John  Stocks  said  that  he  gicessed  that  the 
title  was  fee  simple,  that  would  not  be  what  would  be  termed 
a  representation  that  it  was  fee  simple. 

Toi-  XL  ft 
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It  was  a  mere  random  judgment  or  conjecture  without  suf- 
ficient or  decisive  grounds  upon  which  to  ba?e  it.  Uo  one 
ill  a  business  transaction  would  rely  upon  a  mere  guess.  If 
it  was  to  be  relied  upon,  then  the  insured  party  was  entitled 
to  have  it  stated  .in  the  application  as  he  had  made  it,  in 
which  case  no  one  would  claim,  if  he  was  mistaken  in  his 
guess,  that  it  would  work  a  forfeiture  of  the  policy. 

It  is  quite  evident  that  tlie  agent  thought  a  warranty  deed 
practically  meant  a  fee  simple  title,  and  therefore  so  wrote 
it  in  the  application. 

In  this  view  there  was  no  misrepresentation  or  fraud  prac- 
ticed on  the  compan3\  As  was  said  in  the  Nelson  case,  svpra, 
under  a  misrepresentation  that  the  title  was  a  w\irranty  deed, 
all  the  insured  would  have  to  prove  would  be  tliat  his  in- 
terest was  an  insurable  one,  which  is  not  questioned  in  this 
proceeding. 

The  point  made  that  there  could  be  no  suit  brought  under 
the  provisions  of  the  policy  until  there  had  been  an  arbitra- 
tion, is  not  well  taken;  each  party  had  to  act  in  the  selection 
of  the  arbitrators.  That  provision  was  as  much  for  the  bene- 
fit of  the  in^^urer  as  the  party  insured.  It  manifested  no 
disposition  to  act  in  the  matter.  On  the  contrary,  the 
correspondence  dearly  indicates  that  it  doubted  tliu  lonajidis 
of  the  loss,  and  therefore,  in  effect,  declared  that  it  would 
remain  passive,  and  do  nothing  actively  that  would  even  tend 
to  bring  about  an  adjustment. 

This  disposes  of  the  principal  errors  assigned.  In  noticing 
some  others  the  conclusion  is  reached  that  it  was  not  error 
to  grant  leave  to  amend  the  declaration  inci'casing  the  ad 
damnum,  nor  to  deny  the  motion  for  a  continuance,  on  the 
ground  that  a  copy  of  the  application  had  not  been  tiled  with 
the  declaration  ten  days  before  the  term.  ' 

The  application  was  not  a  part  of  the  contract  in  the  sense 
that  it  was  necessary  that  it  should  be  set  out  in  the  declara- 
tion, as  has  been  repeatedly  held,  and  for  this  reason  :  because 
there  is  notlnng  in  it  of  which  the  insured  in  his  declaration 
is  required  to  afliriii  or  deny.  The  insurer,  when  sued,  if  he 
desires  to  raise  any  issue  of  fact  as  to  representations  therein, 
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mnst  plead  specially.     Continental  Ins.  Co.  v.  Rogers,  119  111. 
474. 

The  conrt,  therefore,  erred  in  permitting  appellant  to  intro- 
duce evidence  as  to  false  representations  under  the  general 
issne. 

This  error,  however,  cured  the  error,  if  one,  of  which  ap- 
pellant now  complains,  in  the  refusal  of  the  court  to  permit 
it  to  file  a  special  plea  setting  up  such  facts.  It  got  the  full 
benefit  of  all  the  evidence  it  could  have  introduced  under 
such  a  plea,  and  therefore  was  not  injured. 

It  is  not  deemed  necessary  to  notice  the  other  errors 
assigned,  as  appellant  relied  upon  those  already  discussed. 
The  judgment  is  affirmed* 

Judgment  affirmed. 


The  Ohio  &  Mississippi  Kailway  Company  40   ^\ 

V. 


w 

Cyrenus  W.  Cullison,  by  Next  Friend,  etc. 

Master  and  Servant — lAahility  of  Master  for  Assault  by  Servant — 7?ai7- 
road  Conductor — Evidence — Res  Oesfce — Narration — Practice — Conduct  of 
Coun  sel — In  struct  ion  a. 

In  an  ax;tion  bronfirbt  agrainst  a  railroad  company  for  the  recovery  of  dam- 
asres  for  an  alleflred  assault  upon,  and  forcible  ejectment  of  the  plaintiff 
from  a  passenger  car  by  the  conductor  of  the  train  in  question,  this  court 
holds  as  erroneous  the  admission  in  evidence  of  certain  testimony  going  to 
show  what  statements  were  made  by  the  plaintiff  after  such  ejectment, 
touching  the  same,  likewise  the  refusal  to  instruct  the  jury  to  disregard  cer- 
tain improper  remarks  and  statements  made  by  counsel  for  the  plaintiff 
daring  his  address  to  the  jury,  and  that  the  verdict  for  the  plaintiff  can  not 
stand. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Lawrence  County;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Messrs.  Pollard  &  TVernee,  for  appellant 
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In  the  administration  of  justice,  counsel  are  as  much  apart 
of  the  court  as  the  judge  who  presides  over  the  proceedings. 
The  duties  of  the  bench  and  bar  differ  in  kind,  not  in  purpose. 
The  argument  of  a  case  is  as  much  a  part  of  the  trial  as  the 
hearing  of  the  evidence.  Meredith  v.  People,  84  III.  480; 
see  Brown  v.  Swiueford,  44  Wis.  282,  293;  and  18  C.  L.  J. 
363. 

This  being  so,  what  must  be  held  of  the  argument  of  coun- 
sel set  out  in  our  abstract? 

It  has  been  said  that  a  plaintiff's  opening  argument  to  a 
jury  must  indicate  what  the  defendant  is  expected  to  meet,  for 
he  has  a  right  to  know  what  arguments  are  to  be  urged 
against  him.     Barden  v.  Briscoe,  36  Mich.  254. 

From  the  sample  furnished  by  this  opening  argument, 
defendant's  counsel  could  not  but  have  felt  satisfied  that  any 
reply  would  only  lead  to  a  repetition  of  the  objectionable 
"  arguments  "  in  the  closing  address. 

The  use  of  such  open  and  ])alpable  means  to  arouse  the 
passions  and  blind  the  judgment  of  jurors,  is  a  direct  invasion 
of  the  right  of  a  fair  and  impartial  trial.  Such  remarks  are 
of  the  ^^ad  captandum  observations  which  drop  the  poison  of 
prejudice  into  the  mind  of  an  unsuspecting  juror,  and  thus 
palsy  and  paralyze  his  best  and  most  honorable  efforts  in  the 
direction  of  a  stern  and  inflexible  performance  of  duty;'' 
referred  to  by  Speer,  J.,  in  his  charge  to  the  jury  in  the  great 
case  of  U.  S.  v.  Lancaster,  recently  tried  in  the  Federal  Court 
in  Georgia;  see  44  Fed.  Rep.  896-931. 

It  is  very  doubtful  whether  there  is  any  antidote  for  such 
poison.  It  is  one  thing  to  prevent  the  entry  of  an  influence 
into  the  mind,  quite  another  to  dislodge  it,  say  the  court  in 
Dougherty  v.  Welsh,  53  Conn.  558-560.  At  any  rate,  it  is 
clearly  the  duty  of  the  presiding  judge  to  administer  the 
antidote,  if  any  exists.  The  most  that  counsel  for  the  injured 
party  can  be  called  upon  to  do  is  to  attract  the  attention  of 
the  judge  to  the  misconduct.  Henry  v.  Centralia  &  C.  R.  R. 
Co.,  121  111.  264;  E.  J.  &  E.  R.  R.  Co.  v.  Fletcher,  128  111. 
620;  Hennies  v.  Vogel,  87  111.  242. 

Su^h  intemperate  expressions  as  "outlaw,"  "cut-throat," 
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"  murderous  breath,"  etc.,  might  be  overlooked,  considered 
in  and  of  themselves,  but  when  used  in  connection  with  such 
appeals  as —  "I  warn  him  (opposing  counsel)  I  have  camped 
on  his  trial  and  intend  to  stay  there  until  a  big  judgment  is 
rendered  against  this  company,  which  will  teach  them  that  the 
l^ople  have  some  rights  which  corporations  are  bound  to 
respect;"  and,  "Gentlemen  of  the  Jury  it  is  time  for  this  over- 
bearing spirit  of  employes  of  corporations  pervading  this 
country  to  stop.  It  is  a  power  that  is  beyond  all  control.  It 
says  ^I  will  do  as  I  please.  I  will  assault  and  humiliate  you. 
You  are  only  a  farmer's  boy  and  I  will  do  as  1  please  with 
you,'"  etc.;  and  as  that  contiiined  in  the  following  startling  and 
original  peroration:  "And  now,  gentlemen  of  the  jury,  ren- 
der a  verdict  that  will  be  an  example  to  this  man  and  others 
like  him.  A  judgment  that  will  give  you  and  your  families 
security  that  you  will  be  safe  when  you  want  to  travel.  Let 
these  great  trains  of  cars  come  and  go  from  the  east  and  from 
the  west  and  from  the  north. and  from  the  south,  over  the 
broad  prairies  and  through  tunnels  and  over  bridges,  but  let 
them  understand  that  you  shall  go  unmolested  wherever  you 
want  to.  Don't  let  them  meet  you  with  a  bludgeon  whenever 
yon  want  to  enter  a  car,  and  crack  you  over  the  head  with  it. 
Kcnder  a  judgment  that  will  not  only  be  for  wrongs  they 
have  done,  but  that  will  make  them  responsible  for  wrongs  to 
come." 

Compare  the  foregoing  language  with  the  following  com- 
paratively tame  remark  which  the  Supreme  Court  of  this 
State  say  "was  culpably  out  of  place,  in  violation  of  profes- 
sional duty,  and  should  meet  a  court's  pointed  rebuke,"  viz.: 
"For  more  than  twenty  years  I  have  stood  as  a  humble  advo- 
cate of  the  people  against  the  power  of  such  monopolies  as 
this."     See  C.  &  A.k  R.  Co.  v.  Johnson,  116  111.210. 

We  beg  to  refer  this  court  to  the  views  of  the  Appellate 
Court  of  the  Third  District  of  this  State,  as  expressed  in  the 
case  of  C.  &  A.  R.  R.  Co.  v.  Bragoiiier,  13  111.  App.  467,  and 
of  that  of  the  First  District,  expressed  in  Chase  v.  City  of 
Chicago,  20  111.  App.  274;  L.  S.  &  M.  S.  Ry.  Co.  v.  May,  33 
111.  App,  366-370. 
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In  the  case  of  M.  &  O.  R.  R  Co.  v.  Davis,  130  III.  146, 
the  Supreme  Court  makes  the  following  citations  which  we 
think  approj3riate  to  tlie  present  discussion,  viz.:  From 
Knight  V.  Inhabitants  of  Freeport,  13  Mass.  218:  "  Too  much 
care  and  precaution  can  not  be  used  to  preserve  the  purity  of 
jurj  trials.  The  attempt  to  influence  jurors  in  this  case  was 
grossly  improper,  and  ought  to  be  discountenanced.  It  is  not 
necessary  to  show  that  the  mind  of  the  juror  thus  tampered 
with  was  influenced  by  this  attempt.  Perhaps  it  is  not  in  his 
power  to  say  whether  he  was  influenced  or  not^  If  lie  was 
there  was  sufticient  cause  to  set  aside  the  verdict,  and  if  not, 
and  the  party  who  gained  the  verdict  has  a  good  cause,  ho 
will  still  be  entitled  to  a  verdict  upon  another  trial.  We  can 
not  be  too  strict  in  guarding  trials  by  jury  from  improper 
influence.  This  strictness  is  necessary  to  give  due  confidence 
to  parties  in  the  results  of  their  causes;  and  every  one  ought 
to  know  that  for  any,  even  the  least,  intermeddling  with 
jurors,  a  verdict  will  alwa3's  be  .quickly  set  aside." 

And  from  Cottle  v.  Cottle,  6  Greenl.  140,  the  following : 
"It  is  insisted  that  tlie  juror  was  not  in  fact  influenced, and 
that  justice  has  been  done  between  the  parties.  It  maybe  so; 
but  it  may  be'  useful  to  the  party  to  learn  that  a  good 
cause  may  be  injured,  but  can  not  be  promoted  by  conduct 
of  this  sort,  and  to  the  public  generally,  to  know  that  it  will 
be  tolerated  in  no  case  whatever." 

"What  the  nature  of  the  "improper  influence"  sought  to  bo 
exerted,  and  whether  secretly  upon  one  juror,  or  brazenly  upon 
the  whole  panel,  is  certainly  immaterial.  The  Supreme 
Court  in  the  case  from  which  these  citations  are  copied,  say 
emphatically  that  "the  jury  box  must  be  free  from  improper 
influence." 

In  a  case  above  cited  (33  111.  App.  370),  the  court  say :  "  It 
would  be  well  for  counsel  in  their  addresses  to  juries,  espe- 
cially in  that  class  of  cases  in  w^hich  it  is  well  understood  that 
their  clients  have  the  ready  sym]  athy  of  the  jury,  to  confine* 
their  discussion  to  the  evidence  in  the  particular  case,  and 
avoid  intemperate  and  extravagant  statements  of  matters  not 
pertinent  and  which  are  calculated  to  arouse  the   prejudice 
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and  passion  of  jurors  and  lead  to  unjust  results."  And  we 
would  add  that  particularly  should  this  be  remembered  when, 
as  iu  the  present  case,  there  was  no  actual  damage,  and  where 
the  only  substantial  damages  which  could  be  allowed  must 
have  been  in  the  nature  of  punitive  damages,  for  the  assess- 
ment of  which  a  jury  has  no  other  guide  than  sound  judg- 
ment and  eulightened  conscienco. 

Messrs.  Gee  &  B  arnks  and  James  S.  Pritohett,  for  ap|>ellee. 

It  can  not  bo  presumed  that  this  jury  acted  differently  or 
otherwise  than  thev  would  had  counsel  not  made  the  remarks. 
Unless  this  can  fairly  be  perceived  and  the  verdict  is  contrary 
to  right,  no  attention  ought  to  be  paid  to  bickerings  of  coun- 
sel. There  can  be  no  reversal  where  the  verdict  of  a  jury  is 
fully  justified  by  the  evidence.  Garrity  v.  People,  107  111. 
163;  Baysinger  v.  People,  115  111.  419;  C.  &  A.  Ky.  Co.  v. 
Johnson,  IIG  111.^206;  Spies  v.  People,  122  111.  1. 

Green,  J.  This  was  a  suit  brought  to  recover  damages  for 
an  alleged  assault  upon,  and  forcible  ejectment  of,  ap[)cllee 
from  appellant's  passenger  train  by  the  conductor  in  charge 
thereof.  The  jury  by  their  verdict  found  defendant  guilty 
and  assessed  plaintiff's  damages  at  ^.500.  Defendant's  motion 
for  a  new  trial  was  overruled.  Judgment  was  entered  upon 
the  verdict  and  defendant  took  this  appeal.  Two  errors  are 
well  assigned  and  require  the  reversal  of  this  judgment.  The 
court  erred  in  admitting  the  testimony  of  witnesses  on  be- 
half of  plaintiff,  detailing  statements  and  complaints  made  by 
him  after  the  time  he  was  ejected  from  the  train,  touching 
the  alleged  assault.  The  evidence  shows  the  distance  to  have 
been  between  150  and  200  feet  from  the  point  plaintiff  was 
ejected,  or  jumped  from  the  train,  to  the  depot  platform 
where  he  made  these  declarations  a  few  minutes  afterward. 
Leech,  witness  for  plaintiff,  was  asked:  "Did  you  see  him 
right  after  he  got  up  and  came  back  ?  "  and  answered,  "  Yes, 
within  a  few  minutes;"  and  was  then  asked,  '•  Tell  the  jury 
— don't  use  his  language — but  tell  the  jur}'  and  his  honor,  the 
Judge,  what  he  complained  of  ? "  Objection  was  made  to  this 
question,  and  exception  to  overruling  the  objection,  and  wit- 
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ness  answered :  "He  complained  of  being  thrown  off  the 
train  without  any  right,  as  he  had  money  to  pay  his  fare." 
Lantermann,  another  witness  for  plaintiff,  after  testifying  he 
saw  plaintiff  on  the  platform  when  lie  returned  there,  was 
asked  by  plaintiff's  counsel  :  "Now  don't  use  his  language, 
but  just  tell  the  jury  what  he  complained  of  ?" 

Like  objection  to  this  question  and  exception  to  overruling 
same  was  made,  and  witness  answered  :  "  lie  complained  of 
befng  kicked  off';  that's  about  all  I  heard  him  coni]>lain  of." 
fitness  was  then  asked  :  "  Did  he  s^y  anything  al>  )ut  where 
he  was  going?"  and  over  like  objection  and  excj^jtion  was 
permitted  to  and  did  answer:  "  lie  said  he  wfis  goini;  to  Olney." 
Bunn,  another  witness  fur  plaintiff,  was  asked:  '"You  need 
not  use  his  language,  but  did  he  make  any  comi)laint?"  and 
over  like  objection  and  exception  was  permitted  to  and  did 
answer :  "  When  he  got  on  the  platform  I  was  about  ten  feet 
from  him  and  didn't  hear  what  all  he  said;  I  am  hard  of  hear" 
ing;  I  remember  that  somebody  asked  him  where  he  was 
going  and  asked  him  if  he  had  a  ticket  and  asked  him  if  he 
had  money,  and  he  said  yes,  and  put  his  hand  in  his  pocket 
and  pulled  out  in  the  neighborhood  of  a  dollar  in  change." 
These  declarations  of  plaintiff  were  not  a  part  of  the  res 
ffestcB,  but  were  made  after  the  time  the  assault  was  alleged 
to  have  been  committed  and  at  a  different  place.  They 
amounted  to  a  mere  narration  of  that  which  had  already 
occurred — ^a  past  event.  The  test  of  the  admissibility  of  hear- 
say evidence  as  res  gestm^  is  well  and  fairly  stated  in  Chi- 
cago West  Division  Ry.  Co.  v.  Becker,  12S  III.  545,  a  case 
in  point  here.  The  true  inquiry,  according  to  all  the 
authorities,  is  whether  the  declaration  is  a  verbal  act,  illus- 
trating, explaining  or  interpreting  other  parts  of  the  transac- 
tion of  which  it  is  itself  a  part,  or  is  merely  a  historjs  or  part 
of  a  history,  of  a  completed  past  affair. 

In  the  one  case  it  is  competent,  in  the  other  it  is  -not.  It 
appears  by  the  record  that  under  the  erroneous  theory  thoy 
were  admissible  as  a  part  of  the  res  gesim.  There  declarations 
made  by  plaintiff,  not  verified  by  oath  or  subjected  to  the 
test  of  cj'oss-examination,  but  merely  repeated  by  witnesses, 
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were  given  the  same  potency  and  effect  as  evidence  as  could 
be  claimed  for  the  testimony  of  sworn  witnesses  properly 
examined  and  cross-examined.  Moreover,  this  evidence, 
erroneously  admitted,  tended  to  prove  material  facts  affirmed 
by  plaintiflE  and  controverted  by  defendant,  viz.:  that  plaint- 
iff was  a  passenger  on  defendant's  train  and  was  unlawfully 
kicked  off  by  the  conductor.  Ilcnce  the  error  worked  injury 
to  defendant.  The  court  also  erred  in  permitting  counsel  for 
plaintiff,  over  the  objections  on  behalf  of  defendant,  to  repeat- 
edly use  remarks  and  exj)ression8  in  his  address  to  the  jury, 
not  justified  by  the  evidence  and  of  a  character  quite  offen- 
sive and  vituperative,  and  erred  in  refusing  to  instruct  the  jury 
to  disregard  these  statomcnts  of  plaintiff's  counsel  as  requested 
by  counsel  for  defendant.  We  will  not  lengthen  this  opin- 
ion by  reproducing  the  portions  of  said  address  alluded  to. 
Suffice  it  to  fay  tlie  remarks  were  quite  extended  and  very 
improper;  they  were  i:o'  justified  by  the  evidence,  and  were 
calculated  to,  and  doubtless  did,  unduly  excite  the  passions  and 
prejudices  of  the  jury  against  the  defendant  and  thus  pre- 
vented that  which  the  law  demands  and  every  litigant  is  enti- 
tled to — a  fair  and  imj  artial  trial.  For  the  errors  indicated  we 
reverse  the  judgment  and  remand  the  cause. 

Reversed  and  remanded. 


"40       73 

Charles  Hicklino  ^^^    ^^ 

V. 

8arah  Hickling. 

Divorce — Husband  from  Wife — A  du  Uery — A  Jimony, 

This  court  reverses  that  portion  of  a  decree  (rrantin^  a  husband  a  divorce 
from  his  wife  upon  the  ground  of  adultery,  which  allows  her  alimony  in  a 
giren  aum. 

[Opinion  filed  September  11,  1891.] 
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Appeal  from  the  Circuit  Court  of  White  Cuuuly;  the  Hon, 
C.  S.  Conger,  Judge,  presiding. 

Messrs.  Organ  &  Organ,  for  appellant 

Messrs.  Holderby  &  Bleakley,  for  appellee. 

Sample,  J.  The  appellant  obtained  a  decree  of  divorce 
from  appellee  on  the  ground  of  adultery,  and  in  the  same 
decree  the  appellee  was  allowed  alimonj'  in  the  gross  sum  of 
$800;  from  that  part  of  the  decree  allowing  alimony  the 
appellant  has  appealed. 

The  marriage  took  place  on  the  thirteenth  day  of  Septem- 
ber, 1890,  and  on  the  seventh  day  of  October  thereafter  the 
appellee  was  guilty  of  the  act  of  adultery  for  which  the 
decree  of  divorce  was  granted.  The  appellee  got  several 
hundred  dollars  out  of  appellant  during  the  short  married 
life  and  brought  non6  with  her.  The  whole  tenor  of  the 
evidence  indicates  that  a])pellant  made  an  ill-advised  mar- 
riage. I  Under  the  facts  disclosed  by  this  evidence,  no  reason  is 
perceived  for  departing  from  the  usual  rule  of  refusing 
alimonv  in  such  cases.  The  doctrine  laid  down  in  the  Ciise 
of  Spitler  v.  Spitler,  108  111.  120,  in  its  general  scope  is 
considered  applicable  to  this  case.  The  decree  for  alimony 
will  be  reversed  with  instructions  to  di>allow  the  same. 

Decree  reversed  with  iastructioris. 


Mary  Seiler,  Impleaded,  etc., 

V. 

Jacob  Schaefer. 

Mortgages — Voveclonure— Improvements  and  Payments  hy  "Mortgagee 
— Negotiable  lusrruments — Note —  Witness — Competency  of, 

1.  The  statute  relatinj?  to  inechanic's  Hens  beinjr  in  derogration  of  the 
common  law  must  be  strictly  construed,  and  no  person  can  have  a  lien  under 
it  without  complying  with  iu  provisions. 


Fourth  District — February  Term,  1891.    75 

Seller  v.  Scbaefer. 

2.  A  lien  existing  for  work  and  maierials  in  a  buildings  on  one  lot,  gives 
no  lien  on  an  adjacent  lot,  even  if  in  the  same  inclosure,  unle-8  by  proper 
avermentR,  boti>lots  are  to  be  considered  as  one. 

3.  Where  a  mortage  does  not  provide  for  repairs  to  be  made  by  the 
mortgagee,  the  right  to  a  lien,  if  any  exists  for  such  repairs,  must  rest  on 
the  statute. 

4.  The  relief  granted  in  a  given  case  can  not  be  greater  than  the  allega- 
tions of  the  bill.     The  allefirations,  proof  and  decree  must  correspond. 

5.  In  the  case  presented,  this  court  holds,  the  bill  averring  no  facts  on 
which  a  lien  could  be  predicated  under  the  statute,  that  on  the  facts  alleged 
a  default  and  decree  pro  rortfesso  would  not  authorize  a  decree  finding  a 
lien  to  exist  under  the  st^itute,  for  repairs. 

[Opinion  filed  September  11,  1891.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  tlio 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  William  Winkklman,  for  plaintiff  in  error. 

Mr.  J.  M.  IIamill,  for  defendant  in  error. 

Phillips,  P.  J.  Katherine  Herl  was  indebted  on  a  certain 
promissory  note  secured  by  mortgage  which  note  was  as- 
signed to  defendant  in  error.  The  maker  of  that  note  died, 
leaving  certain  children  as  her  heirs  at  law,  jimong  others 
the  plaintiff  in  error,  then  a  minor.  At  the  time  of  her  death 
ehe  was  the  owner  of  the  mortgaged  premises,  comprising  two 
lots,  and  at  the  request  of  certain  heirs  of  Katherine  Herl, 
the  defendant  in  error  made  certain  repairs  and  improvements 
on  a  house  situated  on  the  mortgaged  premises  and  rendered 
his  bill  for  the  same,  which  amounted  to  $161.30.  lie  also 
paid  taxes  on  the  premises  for  the  year  1S85.  The  defendant 
in  error  filed  his  bill  to  foreclose  his  mortgage  and  asked  to 
be  allowed  for  taxes  paid,  and  for  repairs  and  improvements 
on  the  premises.  The  allegation  in  the  bill  as  to  repairs  is  as 
follows:  *'Your  complainant  further  represents  that  since 
the  death  of  said  Katherine  Herl,  in  March  and  April,  ISSG 
your  complainant,  at  the  request  of  said  Philip  Seiler,  Cath- 
erine Gross,  Barbara  Seiler  and  Mary  Seiler,  furnished  the 
material  and  made  repairs  on  one  dwelling  house  situated  on 
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the  premises  above  described  to  the  amount  of  5161.30,  which 
amount  still  remains  due  and  unpaid  to  your  complainant,  and 
for  which  your  complainant  is  entitled  to  a  lien  upon  said 
premises."  There  is  no  provision  of  the  mortgage  which 
provides  for  keepinsj  up  repairs  or  making  improvements  or 
for  the  payment  of  taxes.  Two  lots  are  described  in  the 
mortgage  and  on  which  of  the  two  tiio  dwelling  house 
is  situated  is  not  averred.  A  default  was  entered  as  to 
certain  defendants  and  a  guardian  ad  litetn  was  appointed 
for  the  plaintifiE  in  error,  then  a  minor,  and  tiic  cause  was 
referred  to  the  master,  who  reported  the  proof  taken,  which 
consisted  of  the  note,  mortgage,  and  testimony  of  the 
defendant  in  error ;  that  testimony  related  to  the  payment 
of  taxes  and  making  repaii-s.  A  decree  was  entered  for 
complainant  for  the  amount  of  the  note  and  amount  paid  for' 
taxes  and  repairs.  The  plaintiff  in  error  sues  out  a  writ  of 
error  and  assigns  as  error  the  entering  decree  on  alleged  in- 
competent evidence  and  entering  a  decree  for  repairs.  The 
mortgage  not  providing  fgr  repairs  to  be  made  by  the  mort- 
gagee, the  right  to  a  lien,  if  any  exists  for  those  repairs,  must 
rest  on  the  statute.  Tlie  relief  granted  can  not  be  greater 
than  the  allegations  of  the  bill.  The  allegations,  proof  and 
decree  must  correspond.  Burger  v.  Potter,  32  111.  GO;  Hall 
V.  Towne,  45  111.  493.  The  averments  of  the  bill  are  of  no 
facts  on  which  a  lien  could  be  predicated  under  the  statute. 
On  the  facts  alleged  a  default  and  decree  j?w  co?i/esso  would 
not  authorize  a  decree  finding  a  lien  to  exist  under  the  statute 
for  repairs. 

Two  lots  are  described  in  the  mortgage,  but  whetlier  con- 
nected or  included  in  one  inclosnre  for  use,  is  not  averred; 
nor  is  it  averred  on  which  the  building  on  which  the  repairs 
was  made  is  situated.  The  statute  giving  a  nieohanic's  lien 
being  in  derogation  of  the  common  law,  must  be  strictly  con- 
strued, and  no  person  can  have  a  lien  under  it  without  com- 
plying with  the  provisions  of  the  statute.  Belanger  v. 
Ilersey,  90  111.  70.  The  plaintiff  in  error  being  a  minor  at 
ihe  time  of  the  decree,  the  evidence  must  sustain  the  decree. 
The  evidence  of  the  defendant  in  error  shows  the  perform- 
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an<»e*of  the  work  in  repairing  the  honse,  the  contract  price,  and 
when  the  work  was  done;,  but  this  is  not  sutEcient.  A  lien 
existing'for  work  and  materials  in  a  building  on  one  lot  gives 
no  lien  on  an  adjacent  lot,  even  if  in  the  same  inclosiire,  unless 
by  proper  averments  both  lots  are  to  be  considered  as  one. 
Woodburn  et  al.  v.  Qifford,  (}6  111.  285.  It  is  insisted  the 
defendant  in  error  was  not  a  competent  witness.  While  he 
would  not  be  competent  as  a  witness  with  reference  to  that 
pail  of  the  bill  which  related  to  the  mortgage,  as  to  which 
plaintiff  in  error  was  defending  as  an  heir,  yet,  where  an  heir 
inherits  land  and  contracts  with  reference  to  that  land,  as  to 
such  contract  he  would  be  competent.  Pigg  et  al.  v.  Carroll 
et  al.,  89  111.  207. 

The  decree  is  reversed  as  to  plaintiff  in  error  and  the  cause 
is  remanded. 

iievei^sed  and  remanded. 


Charles  Ryder 

V. 

Fred  Hxtlscher. 


Esfraf/ti—See.  34,  Chap.  50,  R.  S.--Penalty. 

1.  A  suit  to  recover  a  penalty  tinder  Sec.  34,  Chap.  50.  R.  S.,  may  be 
brought  in  the  name  of  the  informer.  The  Stute  has  no  intore^'t  in  the 
recovery. 

2.  Such  suit  should  be  brought  in  the  name  of  the  informer  for  use  of 
himnelf  and  the  county. 

3.  A  refUKal  to  allow  by  amendment  the  substitution  of  an  improper 
person  as  party  plaintiff  can  not  be  complained  of. 

[Opinion  filed  September  11,  1891.] 

In  error  to  the  Circuit  Court  of  Madison  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

The  plaintiff  in  error  brought  suit  before  a  justice  of  the 
peace  of  Madison  County  against  the  defendant  in  error,  to 
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recover  a  penalty  under  Sec.  34,  Chap.  50,  E.  S.,  -wliicli  sec- 
tion is:  "If  any  person  taking  up  any  estray  or  other  property, 
or  finding  any  property,  fails  to  comply  with  tlie  requisitions 
of  that  chapter,  he  shall  for  every  such  offense  forfeit  and 
pay  to  the  intormer  the  sum  of  $10,  with  costs,  recoverable 
before  any  justice  of  the  county  where  such  oflFense  shall  be 
committed,  one-half  to  the  use  of  the  county  and  the  other 
half  to  the  use  of  the  person  suinoj  for  the  same."  By 
api:eal  that  suit  was  taken  to  the  Circuit  Court  of  Madison 
County,  where  the  following  judgment  was  entered:  "  Now, 
on  this  day  come  the  said  parties,  by  their  respective  attor- 
neys, whereupon  the  said  defendant,  by  his  attorneys,  moves 
the  court  to  dismiss  this  cause.  And  the  court  having  heard 
argument  of  counsel  and  being  fully  advised,  sustains  said 
motion  for  the  reason  that  said  cause  should  have  been  pros- 
ecuted in  the  name  of  the  people  of  the  State  of  Illinois. 
And  thereupon,  the  plaintiff,  by  his  attorneys,  files  his  crofs 
motion,  asking  leave  to  amend  the  papers  in  said  cause  so  as 
to  conform  to  the  ruling  of  the  court,  but  the  court  overruled 
said  motion  and  dismissed  said  cause  and  rendered  judgment 
against  the  plaintiff  for  costs  of  suit.  To  which  ruling  of  the 
court  in  allowing  saM  motion  of  defendant  and  denying  said 
motion  of  plaintiff,  and  rendering  judgment  dismissing  said 
cause,  and  against  the  [)laintiff  for  costs,  the  plaintiff  then  and 
there  excepted."  The  plaintiff  sues  out  this  writ  of  error  and 
assigns  as  error  the  dismissing  of  the  suit  at  plaintiff's  cofct 
and  denying  plaintiff's  motion  for  leave  to  amend. 

Messrs.  Happy  &  Travous,  for  plaintiff  in  error, 

Messrs.  Dale  &  Bradshaw,  for  defendant  in  erron 

Phillips,  P.  J.  A  suit  to  recover  a  penalty  under  Sec.  34, 
Chap.  50,  R.  S.,  may  be  brought  in  the  name  of  the  informer. 
The  State  has  no  interest  in  the  recovery.  The  action  shouM 
be  brought  in  the  name  of  tlie  informer,  or  more  properly,  in 
the  name  of  the  informer  for  use  of  himself  and  the  county. 
Higby  V.  The  People,  etc.,  4  Scam.  165.     It  was  eri'or  to  dis- 
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miss  the  suit,  because  not  brought  in  the  name  of  the  people. 
The  motion  by  plaintiflF  for  leave  to  amend  so  as  to  conform  to 
the  ruling  of  the  court  was  properly  denied,  as  it  wonld  have 
been  error  to  have  the  suit  in  the  name  of  the  people  as  held 
in  Higby's  case,  supra.  To  refuse  to  j^ermit  an  amendment 
substituting  the  people  as  plaintiffs  was  not  error.  For  the 
error  in  dismissing  the  suit  as  adjudged  by  the  Circuit  Court, 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Meveraed  and  remanded* 


Theron  S.  Lee 

V. 

The  People  of  the  State  of  Illinois. 


40      79 
140s  636 


Practice — Appeal — County  Court — Judgment  of^Bastardy. 

An  appeal  does  not  lio  to  this  court  from  a  judgment  of  a  County  Court  in 
a  bastardy  proceeding. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  County  Court  of  Union  County;  the  Hon. 
MoNBOB  C.  Ckawfobd,  Judge,  presiding. 

Messrs.  Sessions,  Rich,  and  Kakeakeb  &  Lingle,  for 
ap))ellant. 

Mr.  W.  C.  MoBELAND,  State's  Attorney,  for  appellees. 

Phillips,  P.  J.  Tins  is  a  proceeding  for  bastardy  heard 
in  the  County  Court  of  Union  County,  and  by  appeal  broiiglit 
to  this  court.  This  court  held  in  Rogers  v.  The  People,  etc., 
34  111.  A  pp.  448,  that  an  appeal  did  not  lie  to  this  court  from 
a  judgment  of  a  County  Court  in  a  bastardy  proceeding.  In 
Scharf  v.  The  People,  etc.,  134  III.  240,  -where  the  Supreme 
Court  held  an  appeal  did  not  lie  from  this  court,  etc.,  in  cases 
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of  that  character,  the  court  held:  "  It  is  important  that  cases 
of  this  character  should  be  placed  where  they  belong.  Tlie 
defendant  is  j)ermitted  the  verdict  of  two  juries  and  the  right 
to  appeal  to  the  Appellate  Court." 

Tliat  regulation  by  the  Supreme  Court  of  the  right  of  the 
defendant  to  the  verdict  of  two  juries  has  reference  to  tlio 
verdict  of  a  jury  in  the  Coimty  Court  and  in  the  Circuit 
Court.  TVe  adhere  to  the  rule  announced  in  Rogers  v.  The 
People,  etc.,  supra.     The  appeal  is  dismissed. 

Appeal  dismissed. 


The  People  of. the  State  of  Illinois 

V. 

John  T.  Rushing  et  al. 

Crimitial  Law — Criminal  Code,  Sec.  574 — Practice, 

1.  In  view  of  an  execution  ireued  on  a  jndsment  acknowledged  in  con- 
formity with  Sec.  574  of  the  Criminal  Code,  the  judsrment  debtors  can  not 
nttiick  the  sufficiency  of  the  information,  nor  the  jurisdiction  of  the  court 
which  entered  the  judgment  for  the  fine  and  coats. 

2.  Such  judgment  may  be  entered  in  vacation  as  well  as  in  term  time. 

[Opinion  filed  September  11,  1S91.] 

Appeal  from  the  County  Court  of  Pope  County;  the  Hon. 
Gkokge  a.  Ckow,  Judge,  presiding. 

Mr.  D.  Q.  Thompson,  for  appellants. 
Mr.  W.  S.  Morris,  for  appellees. 

Phillips,  P.  J.  Ati  information  was  filed  in  the  Conuty 
Court  of  Pope  County,  against  William  Litchford,  to  which 
ho  entered  a  plea  of  guilty.  A  judgment  and  fine  having  been 
entered,  he  was  adjudged  to  stand  committed  until  the  fine 
and  costs  were  paid.     He,  desiring  to  replevy  the  fine  and 
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costs,  with  his  sureties,  John  T.  Hushing  and  George  E.  Shoop, 
entered  appearance  and  confessed  judgment  for  fine  and  costs. 
Execution  issued  against  Williani-Litchford,  John  T.  Rushing 
and  George  E.  Shoop,  which  was  placed  in  the  hands  of  the 
sheriff  of  Pope  County.  On  the  petition  of  the  sureties,  the 
judge  of  tlie  County  Court  ordered  a  stay  of  execution,  and 
at  the  December  term,  1S89,  of  that  court,  a  motion  was 
entered  to  quash  the  execution  and  f(je  bill  for  the  alleged 
causes  that  there  was  no  valid  information  against  Will- 
iam Litchford;  that  the  information  was  not  sworn  to;  that 
the  supposed  judgment  was  not  entered  at  a  term  of  court  in 
and  for  the  county  of  Pope,  and  that  the  court  had  no  juris- 
diction to  enter  the  supposed  judgment.  This  motion  to 
quaslv  the  execution  and  fee  bill  was  allowed  by  the  court  and 
the  record  is  brought  to  this  court  by  appeal,  and  en*or  is 
assigned  for  allowing  the  motion  to  quash  the  execution  and 
fee  bill.  While  there  is  informality  in  entering  the  judg- 
ment by  confession  against  Litchford,  Rushing  and  Shoop,  in 
th'3  form  as  entered,  yet  it  appears  from  the  record  that  their 
appearance  was  entered,  judgment  confessed  and  defendant 
discharged.  By  Sec.  574  of  the  Criminal  Code,  Starr  &  C. 
111.  Stats.,  if  the  person  convicted  will  acknowledge  a  judg- 
ment in  favor  of  the  People  of  the  State  of  Illinois,  for  the 
amount  of  the  fine  and  costs,  the  defendant  will  be  discharged 
from  imprisonment  on  account  of  such  fine  and  costs.  That 
judgment  may  be  entered  in  term  time  or  in  vacation,  and  on 
an  execution  issued  on  such  judgment.  The  judgment  debtors 
can  not  attack  the  suflSciency  of  the  information,  nor  the  juris- 
diction of  the  court  which  entered  the  judgment  for  the  fine 
and  costs.  The  judgment  on  which  the  execution  issued  is 
collateral  to  that  in  which  the  plea  of  guilty  was  entered  -and 
the  fine  and  costs  adjudged.  All  the  causes  stated  in  the 
motion  were  on  collateral  matters  and  the  court  erred  in 
quashing  the  execution  and  fee  bill  for  the  causes  in  the 
motion  stated.  The  judgment  is  reversed  and  the  cause 
remanded. 

Se  versed  and  reman  ded. 

▼o£.  XL  6 
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The  St.  Louis  &  K.  C.  R.  R.  Company 

V. 

William  Olive. 

Raih'oadtt — LiahiJiff/  of  for  Services  Bendered  a  Servant  at  the  Instance 
of  a  Couducior — Ratification — Continuance — Practice. 

1.  It  Ih  proper  to  rePase  a  continuance  on  account  of  the  absence  of  a  wit- 
nesH  where  the  alliilavit  tiled  fails  to  disclose  what  diligence  was  used  to 
procure  his  presence. 

2.  In  I  he  ab<«ence  of  express  or  implied  authority  from  his  company,  or 
evidence  of  subsequent  ratiiication,  a  niilroad  company  can  not  be  held'for 
medical  services  rendered  an  employe  at  the  instance  of  one  of  its  conduct- 
ors, upon  the  assertion  by  him  that  the  company  would  pay  therefor. 

[Opinion  filed  September  11,  1891.] 

Appkal  from  the  Connty  Court  of  Madison  County;  the 
Hon.  Cykus  L.  Cook,  Judge,  presiding. 

Mr.  H.  A.  Neal,  for  appellant 

Messrs.  Dale  &  Bradshaw,  for  appellee. 

Sample,  J.  Tlie  appellee  brought  this  suit  to  rccoior  the 
value  of  his  services  as  a  surgeon,  rendered,  as  he  claims,  on 
an  employment  by  one  of  appellant's  servants. 

Tlie  facts  as  disclosed  by  the  evidence  were,  that  on  the 
13th  day  of  May,  1890,  a  servant  of  appellant,  by  some 
accident  on  a  train,  had  broken  his  leg.  The  conductor  of  the 
train  requested  appellee  to  attend  the  injured  man  and  prom- 
ised him  that  the  company  would  pay  for  his  services.  Tlie 
appellee  rendered  services  to  the  value  of  $41,  for  which 
a  nount  he  recovered  judgment  in  the  court  below.  Two 
points  are  made  by  appellant :  First,  that  the  court  erred  in 
not  granting  it  a  continuance;  second,  that  the  judgment  is 
not  sustained  by  the  evidence. 

The  affidavit  for  continuance  did  not  disclose  to  the  court 
what  diligence  was  used  to  learn  the  residence  of  the  absent 
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Tiritness.  For  all  that  appears  therein,  tlie  inquiry  may  have 
been  made  but  a  few  hours  before  the  affidavit  was  filed.  The 
motion  was  properly  overruled. 

It  is  considered  that  the  evidence  does  not  sustain  the 
verdict.  The  conductor  had  no  express  or  implied  authority 
from  appellant  to  employ  a  surgeon.  I.  &  St.  L.  R.  R.  Co. 
V.  Morris,  67  111.  295.  And  there  is  not  a  scintilla  of  evidence 
to  show  a  ratification  of  such  employment,  as  in  the  cases  of 
T.,  W.  &  W.  Ey.  Co.  v.  Rodrigues,  47  111.  188 ;  T,  W.  &  W. 
Ry.  Co.  V.  Prince,  50  111.  27 ;  C.  &  St.  L.  R.  R  Co.  v.  Maho- 
ney,  82  111.  73. 

For  this  want  of  proof,  or  of  some  circumstance  from 
which  ratification  might  be  inferred,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

JSeversed  and  renumded. 


J.  G.  Pratt 

V. 

John  Morris. 


Sales— Balance  Due-^Recovery  of -^Inferior  Quality  of  Goods — Inspee- 
Hon  of. 

In  view  of  the  evidence  fhip  court  affirms  the  judigfinent  for  the  plaintiff 
in  an  action  brought  to  recover  a  balance  alleged  to  be  due  upon  a  sale  of 
lumber. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  B.  K.  BuKBouGHs,  Jndge^  presiding. 

Messrs.  Casey  &  Dwight,  and  Green  &  Gilbert,  for 
appellant. 

Mr.  W.  F.  BuNDY,  for  appellee. 

Gbeen,  J.  This  was  a  suit  brought  by  appellee  against  a]> 
pellant  to  recover  a  balance  claimed  to  be  due  the  former  for 
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lumber  by  him  sold  and  delivered  to  the  latter.  The  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  for  886.60  and 
costs,  and  defendant  took  this  appeal. 

The  contract,  as  shown  by  the  correspondence  between  tlie 
parties,  provided  for  the  delivery  of  first  and  second  clear  oak 
lumber,  Chicago  inspection,  at  the  price  of  $24  per  thousand 
feet.  There  was  no  controversy  dn  the  trial  as  to  quantity 
delivered,  or  as  to  the  price,  if  the  lumber  was  of  the  grade 
mentioned.  But  the  defendant  insisted  the  lumber  was  of 
inferior  grade. 

The  parties  evidently  intended  the  defendant  should  have 
the  inspection  made  by  an  authorized  official,  but  he  procured 
it  to  be  made  by  an  inspector  in  the  employ  of  the  purchasers, 
Heintz  &  Co.  It  was  shipped  to  Pratt  at  Chicago,  February 
16,  1889,  but  was  not  inspected  until  April  3d.  It  was  also 
shown  by  one  of  defendant's  witnesses  that  "  Chicago  inspec- 
tion of  lumber,"  meant  in8])ection  as  required  by  the  rules  of 
the  Chicago  Lumberman's  Exchange.  The  evidence  was  con- 
flicting; witnesses  Morris  and  OwenSjfor  plaintiff,  testified  the 
lumber  shipped  to,  and  which  Pratt  received,  was  first  and 
second  clear  oak,  Chicago  inspection,  under  said  rules,  which 
they  testified  they  were  acquainted  with,  and  they  and  other 
witnesses  for  plaintiff  described  minutely  the  sizes,  quality 
and  condition  of  said  lumber  when  shipped.  On  the  other 
hand,  the  said  inspector  and  other  witnesses  for  defendant 
denied  that  the  lumber  graded  first  and  second  clear,  but 
testified  it  consisted  of  common  culls,  etc.,  and  they  also 
described  the  lumber,  as  they  claimed  it  ap])eared  to  them. 

If  the  jury  believed  the  testimony  of  plaintiff's  witnesses 
in  preference  to  that  of  defendant's,  they  had  the  right  to  do 
80,  and  were  warranted  in  finding  the  lumber  was  of  the  grade 
and  kind  contracted  to  be  delivered,  and  the  damages  assessed 
were  not  excessive.  The  instruction  complained  of  as  given 
for  plaintiff,  did  no  injury  to  defendant;  the  price  fixed  by 
the  contract  was  $24  per  thousand,  and  it  is  quite  evident  the 
jury  allowed  no  larger  price  and  gave  defendant  credit  for  all 
the  money  he  paid  plaintiff,  and  paid  for  freight. 

Perceiving  no  error  requiring  the  reversal  of  the  judgment, 
it  is  aflirmed.  Judgment  affirmed. 
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The  Town  of  De  Soto 

V. 

Anna  Buckles. 

Municipal  Corporations — Negligence — Defective  Sidewalk — Personal 
Injuries — New  Trials—Sec.  56^  Chap,  110,  R.  S. — Evidence^Instructions 
— Practice. 

1.  It  is  the  province  of  the  jury  in  a  given  case  to  pass  upon  the  facts, 
and  if  no  error  of  law  intervenes  to  affect  the  finding  it  should  not  be  dis- 
turbed unless  unsupported  by  sulistantial  evidence. 

2.  It  is  not  error  to  refuse  instructions,  the  substance  thereof  being 
embodied  in  some  given  for  the  same  party. 

3.  In  view  of  the  evidence,  this  court  declines  to  interfere  with  the 
jndsrment  for  the  plaintiff  in  an  action  brought  to  recover  for  personal 
injuries  suffered  through  the  alleged  negligence  of  a  municipal  corporation. 

[Opinion  filed  September  11, 1891.] 

Appeal  from  the  Circuit  Court  of  Jackgon  County;  the 
IIou.  Gkobge  W.  Toukg,  Judge,  presiding. 

Messrs.  Smith,  McElvain  &  Hebbert,  for  appellant. 

It  was  error  to  refuse  the  first  of  the  defendant's  refused 
instructions.     Lovenguth  v.  City  of  Bloomington,  71  III.  238. 

The  fourth  and  fifth  of  the  refused  instructions  simply  told 
the  jury  if  plaintiff  stepped  into  the  hole  knowing  where  it 
waSy  and  knowingly  exposed  herself  to  the  danger,  she  could 
not  recover.  These  are  elementary  principles.  Tillage  of 
Momence  v.  Kendall,  14  111.  App.  229;  City  of  Centralia  v. 
Krouse,  64  111.  19. 

There  was  no  valid  reason  why  the  sixth  instruction  should 
have  been  refused. 

If  the  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence, it  is  the  duty  of  the  court  to  reverse.  C,  B.  &  Q.  Ey. 
Co.  V.  Gregory,  58  111.  272;  Tilley  v.  Spalding,  44  111.  80;  C, 
B.  &Q.Ky.  Co.  V.  Eosenfeld,  70  III.  272;  Scott  v.  Blnmb,  2 
Gilm.  595;  Bak«r  v.  Pritchett,  16  111.  66;  Keaggy  v.  Rite,  12 
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111.  99;  Miller  v.  Hammers,  61  111.  176;  Adams  Ex.  Co.  v. 
Jones,  63  111.  463. 

While  courts  are  reluctant  to  reverse  a  judgment  unless 
there  is  error  upon  a  question  of  law,  yet  it  is  the  settled  rule 
to  reverse  where  the  verdict  is  manifestly  against  the  weight 
of  the  evidence.  Reynolds  v.  Lambert,  69  111.  496,  498; 
Lowry  v.  Orr,  1  Gilm.  70;  Southworth  v.  Hoag,  42  111.  446, 
449. 

Mr.  "William  A.  Schwartz,  for  appellee. 

The  refused  instructions  were  properly  refused.  Some  were 
argumentative,  not  based  on  the  law  or  evidence,  and  told  the 
jury  such  nonsense  as  to  find  for  defendant  if  plaintiff  did 
get  hurt  in  the  hole,  if  no  abrasions  were  made  on  the  skin. 
All  in. the  refused  that  was  fit  for  the  jury  was  embraced  in 
defendant's  "given"  instructions. 

"  One  may  go  upon  a  sidewalk  known  to  be  out  of  repair 
and  dangerous,  and  yet,  if  injured,  may  have  a  right  of  recov- 
ery if  ordinary  care  is  used,"  says  this  court  in  City  of  Jolict 
V.  Conway,  17  111.  App.  677;  also  see  Ellis  v.  City  of  Pern,  23 
111.  App.  36. 

The  evidence  in  this  case  shows  that  this  walk  was  in  dailv 
and  constant  use  by  the  public;  that  many  persons  passed  over 
it  daily  and  in  the  night.  Such  being  the  case,  it  was  not 
like  the  walk  in  the  City  of  Centralia  v.  Krouse,  64  111.  19; 
and  see  Ellis  v.  City  of  Peru,  23  111.  App.  35. 

V 

Sample,  J.  The  injury  complained  of  in  this  case  was 
occasioned,  as  alleged,  by  a  defective  sidewalk.  Three  juries 
have  found  the  town  guilty  of  negligence,  and  rendered  ver- 
dicts in  favor  of  the  appellee.  It  appears  from  the  printed 
argument  of  appellant's  counsel  that  the  circuit  judges  have 
exhausted  the  statutory  right  of  granting  new  trials  in  this 
case,  which  means  that  the  new  trials  have  been  granted  for 
the  same  cause;  for  it  is  provided  by  Sec.  66,  Chap.  110,  that 
''  no  more  than  two  new  trials  upon  the  same  grounds  sliall 
be  granted  to  the  same  parties  in  the  same  cause."  As  it  has 
been  held,  that  section  only  applies  to  nisi  privs  courts;  in 
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tlie  case  of  I.  C.  R.  R  Co.  v.  Patterson,  93  111  291,  it  is 
sought  to  get  a  new  trial  in  this  court  on  the  same  grounds 
that  operated  to  obtain  it  heretofore  there.  It  is  bnt  affinning^ 
an  old  rule  to  say,  that  it  is  the  province  of  the  jury  to  pass 
upon  the  facts,  and  if  no  error  of  law  has  intervened  to  aflFect 
the  finding,  it  should  not  be  disturbed,  unless  unsupported  by 
substantial  evidence. 

This  rule  arises,  necessarily,  out  of  the  constitution  of  our 
courts  and  the  fundamental  law  guaranteeing  the  right  of 
trial  by  jury.  This  rule,  which  is  applicable  to  one  trial  by  a 
jury,  is  emphasized  where  there  have  been  three  such  findings 
in  the  same  case.  As  was  siiid  in  Silsbe  v.  Lucas,  53  III.  482, 
it  would  seem  to  be  eminently  proper  where  three  juries  have 
found  the  facts  in  the  same  wa3\  that  there  should  be  an  end 
of  the  controversy  as  to  what  the  fact«  were.  The  principal 
point  relied  upon,  is  that  the  verdict  is  unsupported  by  the 
evidence.  Notwithstanding  the  views  heretofore  expressed, 
the  record  has  been  carefully  examined  and  the  conclusion 
reached  that  it  is  sustained. 

That  the  sidewalk  was  defective  and  that  appellee  had  her 
leg  broken,  are  established  and  undisputed  facts.  The  only 
matter  in  dispute  is,  was  she  injured  by  the  defective  walk? 

The  appellee  testifies  positively  that  she  stepped  into  the 
hole  and  thus  received  her  injury,  while  she  was  trying  to 
avoid  it  on  a  dark  night,  as  she  was  going  home  from  church 
in  company  with  Emeline  Brown.  In  this  statement  she  is 
substantially  corroborated  by  her  companion. 

The  appellant  says  she  was  not  so  injured,  because,  as  it 
claims,  when  found  thereafter,  she  was  Ij'ing  about  fifteen 
feet  from  the  place  where  the  injury  is  alleged  to  have  oc- 
curred; that  by  the  testimony  of  experts  it  would  appear  to  be 
improbable,  from  the  nature  of  the  bone  fracture,  that  it 
occurred  from  stepping  into  such  a  hole,  and  that  soon  after 
the  injury  she  stated  tliat  she  fell  off  the  sidewalk  or  stepped 
on  some  round  object  that  rolled  and  threw  her  off  and  thus 
broke  her  leg. 

These  points  analyzed  in  the  light  of  the  evidence  are  not 
all  conclusively  establibhed,  as  appellant's  counsel  seems  to 
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maintain.  The  claim  that  she  was  found  so  far  uwaj  from 
the  defect,  is  sharply  disputed  by  appellee's  witnesses.  Tlie 
undisputed  facts  in  this  connection  are,  that  it  was  a  dark 
night,  the  appellee  was  badly  hurt  and  in  such  great  pain, 
that  her  groans  attracted  the  attention  of  people  who  went  to 
her  rescue;  under  the  excitement  of  the  moment  no  one 
probably  noticed  with  any  particularity  the  distance  she  was 
lying  from  the  hole  in  the  sidewalk  or  could  have  located  the 
spot,  by  several  feet,  the  next  day.  Even  if  slie  was  found 
the  distance  from  it  alleged,  who  can  say  that  in  her  fall  she 
might  not  have  plunged  forward  that  far  at  the  time  or  in 
her  naturally  excited  struggles  to  recover  herself,  not  fully 
realizing  at  the  instant  the  extent  of  her  injuries.  It  is  said 
however,  that  no  one  heard  her  scrambling  or  crawling  on 
tlie  walk.  Had  she  done  so,  not  much  noise  would  have 
been  made  and  no  one  was  listening  in  order  to  hear  it;  under 
such  circumstances,  with  the  attention  otherwise  directed,  how 
often  in  every  one's  experience,  has  the  ear  failed  to  com- 
municate a  sound  to  the  mind  or  at  least  to  awaken  it  so  as  to 
record  an  impression.  It  is  an  almost  every  day  occurrence. 
The  evidence  on  that  point,  at  most,  is  only  argumentative. 

The  evidence  of  the  expeits  was  only  theoretical,  based  on 
probabilities,  outweighed  by  the  tangible  fact  that  there  was 
the  hole  in  the  walk,  with  no  other  known  agency  to  cause 
the  injury. 

The  evidence,  taken  at  all  that  is  claimed  for  it,  as  to  what 
the  appellee  said  about  stepping  on  something  tliat  rolled 
imder  her  feet  and  thus  threw  her,  does  not  very  strongly 
militate  against  her  right  of  recovery.  She  may  have  said 
and  thought  that  at  the  time,  not  knowing  exactly  what  was 
the  cause  of  her  fall.  It  was  very  dark  so  that  she  could  not 
see  the  defect,  and  the  sensation  of  her  foot  slipping  in  the  hole 
may  have  been  that  which  she  is  said  to  liave  described.  Had 
the  injury  been  so  produced,  however,  the  round  stick  or  cob 
vould  probably  have  been  found  there;  no  one  saw  any  tiling 
of  that  kind  in  the  immediate  vicinity,  and  it  is  not  liinted 
that  there  was  even  a  suspicion  that  itliadbeen  removed.  Had 
she  stepped  on  such  an  object  and  been   suddenly   thrown 
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thereby,  the  probabilities  are,  if  we  are  to  indulge  in  tliem, 
tliat  she  would  have  first  struck  some  other  part  of  her  body 
in  the  fall  than  her  foot,  llcr  weight  wonld  probably  not 
liave  been  preeij  itated  on  her  leg  with  such  violence  as  to 
have  broken  the  bones. 

The  refusal  to  give  the  first  and  sixth  of  the  appellant's  in- 
structions, as  numbered  in  the  abstract,  was  not  error,  for  the 
reason  that  the  substance  of  them  was  embodied  in  other 
instructions  given  in  its  behalf. 

An  examination  of  those  given  shows  that  the  jury  was 
fully  instructed  as  to  all  the  points  of  law  bearing  on  the 
case.  There  was  no  reversible  error  committed  in  refusins^ 
to  admit  the  answer  to  interrogatory  four,  of  Eineline  Brown's 
deposition,  for  the  reason  that  on  cross-examination  on  that 
]>oint  she  did  not  deny  but  that  she  may  have  so  testified,  and 
the  fact  that  slie  did  so  testify  in  her  deposition  was  proven 
by  Dr.  L.  H.  Eeed,  a  witness  introduced  for  that  purpose  on 
the  part  of  appellant,  which  was  not  contradicted.  Thus  the 
appellant  got  before  the  jury  the  force  of  whatever  contradic- 
tion there  was  in  her  testimony  given  at  different  times. 

Tlie  answer,  however,  should  have  been  admitted  in  the 
language  which  the  witness  had  used;  but  in  view  of  the 
other  proof  its  exclusion,  doubtless,  did  not  in  the  slightest 
degree  affect  the  result. 

It  is  considered  that  there  is  sufficient  evidence  to  sustain 
the  verdict,  and  as  there  are  no  substantial  errors  of  law  the 
judgment  will  be  afiirmed. 

Judgment  affirmed. 
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Frank  D.  Richardson 

V. 

A.  R.  Allman,  Administrator. 

9 

Adminittfration — Claim  against  Estate— Recorery  af  Costs — Sec.  95, 
Chap,  Wills,  S.  S.  1845,  Page  557—See.  63,  Chap,  109,  2fl  Gross'  Eer, 
Stats.  466 — Evidence — Books  of  Account — treliminwy  Proof— Sec.  5, 
Cliap,  51,  R.  S. 

1.  At  common  law,  costs  were  not  recoverable  by  either  party  to  a 
given  suit;  questions  relating  to  costs  are  regulated  by  statute. 

2.  A  court  may  order  costs  of  a  suit  based  upon  a  claim  against  an 
estate,  presented  after  the  time  fixed  for  presenUition  of  claims  defense 
being  made,  to  be  borne  by  the  estate,  where  it  would  be  inequitable  and 
unjust  in  view  of  the  fncts  and  circumstances  of  the  case  to  impose  the  same 
upon  the  claimant.    Likewise  as  to  a  portion  thereof. 

3.  In  the  ca^e  presented,  a  certain  book  of  account  was  properly  ex- 
cluded upon  account  of  insulhcient  preliminary  proof. 

[Opinion  filed  September  11,  1891.] 

In  error  to  the  Circuit  Court  of  Marion  County;  the  Hon. 
R.  R.  Burroughs,  Judge,  presiding. 

Messrs.  Gibson  &  Johnson,  for  plaintijQE  in  en*or. 

Mr.  M.  ScHAEFi^'ER,  for  defendant  in  error. 

Green,  J.  On  September  6,  1887,  phiintifif  in  error  filed 
in  the  County  Court  his  claim  against  the  estate  of  Sarah  A. 
McLaughlin  for  Sl,944.12,  and  on  March  29,  1888,  tiled  an 
additional  claim  for  $042  in  said  court  against  said  estate. 
Upon  the  hearing,  the  County  Court  entered  judgment  in 
favor  of  the  estate  and  against  Richardson  for  $91.56  and 
costs.  He  appealed  to  the  Circuit  Court,  and  at  the  February 
term,  1889,  of  that  court,  a  hearing  of  the  matter  was  had,  and 
the  court  allowed  him  $158.27  and  entered  judgment  for 
that  sum  in  his  favor  against  said  estate,  but  ordered  that  he 
pay  all  the  costs  of  suit  in  both  courts,  for  the  reason  that  said 
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claims  were  not  presented  against  said  estate  for  adjustment 
until  after  the  tenn  of  the  County  Court  selected  by  tlie 
administrator  for  that  purpose,  which  Was  the  May  term, 
1S86,  To  reverse  this  judgment  and  order  of  the  Circuit 
Court,  plaintiff  in  error  sued  out  this  writ  of  error  and  the 
record  is  bronght  to  this  court  for  review.  We  deem  it  unnec- 
essary to  discuss  the  assignments  of  error  challenging  the 
correctness  of  the  finding  of  the  court  upon  the  evidence 
introduced.  There  was  a  sharp  conflict  in  the  evidence  which 
it  was  the  province  of  the  trial  court  to  settle  and  determine, 
and  we  are  not  prepared  to  hold  that  the  finding  of  the  court 
was  unjust  or  unwarranted  if  all  the  evidence  on  behalf  of 
each  party  is  taken  together  and  fairly  considered.  Two 
questions  of  law  are  presented,  however,  which  we  feel  called 
upon  to  examine  and  decide,  viz.:  Whether  or  not  it  was 
error  to  require  the  claimant  to  pay  all  the  costs  of  both 
courts;  and,  whether  or  not  the  court  erred  in  refusing  to 
admit  the  claimant's  book  of  accounts  in  evidence.  At  com- 
mon law,  costs  were  not  recoverable  by  either  party;  but  by 
statutory  provisions  only  is  the  matter  of  costs  regulated  and 
governed.  By  the  provisions  of  Sec.  95,  Chap.  "Wills," 
Rev.  Stat  1845,  p.  557,  executors  and  administrators  were 
required  to  fix  upon  some  term  of  the  Probate  Court,  "within 
nine  months  after  obtaining  letters,  for  the  settlement  and 
adjustment  of  all  claims  against  decedent."  By  a  proviso  it  is 
further  enacted,  "  that  estates  shall  be  answerable  for  the 
costs  on  the  claims  filed  at  or  before  said  term,  but  not  after." 

This  proviso  has  been  examined  and  construed  by  our 
Supreme  Court,  in  Graujaug  v.  Merkle,  22  111,  250,  and, 
briefly  stated,  the  rule  there  announced  is,  that  to  authorize 
the  court  to  render  judgment  for  costs  against  an  estate,  there 
must  be  proof  made  of  compliance  with  the  statutory  i)ro- 
vision  requiring  the  claims  to  be  filed  against  the  estate,  at  or 
before  the  term  fixed  for  adjustment,  but  not  after. 

This  was  a  case  like  the  one  at  bar,  appealed  from  the  County 
Court  to  the  Circuit  Court,  and  thence  taken  up  to  the 
Supreme  Court. 
In  Kussell  v.  Hubbard  et  al.,  59  III.   335,  the  same  sec 
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tion  is  a^ain  examined  and  construed.  In  the  opinion  it  is 
said:  "  The  court  rendered  judgment  against  appellant  (the 
administrator)  for  all  costs,  both  in  County  and  Circuit  Court. 
The  statute  expressly  provides,  that  estates  shall  be  answera- 
ble for  costs  on  claims  filed  at  or  before  the  term  selected  for 
adjustment,  but  not  after.  The  claimant  has  selected  his 
forum  and  the  statute  must  control.  Its  languao^o  is  impera- 
tive in  its  application  to  this  ease,  that  the  estate  was  not 
liable  for  the  costs  incurred  in  the  County  Court."  Had  there 
been  no  chano:o  in  the  statute  since  these  decisions  were  made 
we  should  not  hesitate  to  hold  the  estate  of  Sarah  A.  McLaugh- 
lin not  liable  for  any  costs,  notwithstanding  the  expression  in 
the  last  opinion, "  for  the  costs  incurred  in  the  County  Court," 
by  which  language,  considered  with  the  context,  we  do  not 
understand  the  court  intended  to  limit  the  application  of  the 
proviso  to  the  costs  in  the  County  Court.  But  this  section 
was  changed  by  subsequent  legislation. 

In  1859,  "  Six  months  after  obtaining  letters,  instead  of  nine 
months,  was  by  the  law  fixed  as  the  time  within  which  the 
term  of  court  was  to  be  selected  by  the  executor  or  adminis- 
trator for  adjustment  of  claims." 

In  1872,  Sec.  95  was  again  changed,  as  will  be  seen  by  ref- 
erence to  Sec.  63,  Chap.  109,  2d  Gross'  Rev.  Stat,  466,  which 
provides:  '*Upon  the  trial  of  such  cause  the  same  proceedings 
shall  be  had  as  if  the  claim  had  been  presented  at  the  term 
fixed  for  the  adjustment  of  claims  against  the  estate;  but  the 
estate  shall  not  be  answerable  for  the  costs  of  such  proceeding. 
Provided  that  w/ieri  defense  1%  made^  the  court  may^  if  it 
shall  deem  just^  order  the  whole^  or  some  part  of  the  costs 
occasioned  by  such  defense,  to  be  paid  by  the  estate; "  and  this 
continued  to  be,  and  was,  the  law  up  to  and  at  the  time  this  cause 
was  tried  below.  1  Starr  tfe  C.  111.  Stats.  Chap.  3,  218.  We  are 
of  the  opinion  this  amendment  was  made  to  relieve  claimants 
from  the  hardship  of  paying  large  costs  in  cases  where 
it  would  be  inequitable  and  unjust,  in  view  of  all  the  facts 
and  circumstances  of  the  ease,  to  impose  such  a  burden  upon 
them,  and  such  relief  could  not  be  given  under  said  95th  sec- 
tion, as  construed  in  the  cases  cited.     And  while  a  discretion 
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is  conferred  upon  the  trial  court  in  the  matter  of  apportion- 
ing costs,  by  this  proviso,  yet  its  action  in  that  regard  is  subject 
to  review  in  this  court,  fb  the  end  that  an  error  prejudicial 
to  either  part}'  may  be  rectified,  and  the  purpose  of  so  amcnd- 
ino^  said  section  be  accomplished.  In  our  judgment,  it  was 
error  to  order  the  claimant  to  pay  all  the  costs.  lie  success- 
fully prosecuted  his  appeal  in  the  Circuit  Court.  A  defense 
was  then  made  agaiust  his  claims.  Yet  he  established,  to  the 
satisfaction  of  the  court,  as  appears  by  the  record,  a  just  claim 
against  tlie  estate,  amounting  to  the  sum  of  $158.27,  due  and 
unpaid,  and  which  he  was  entitled  to  recover. 

Tinder  the  circumstances  we  think  the  court  should  have 
ordered  the  costs  in  the  Circuit  Court,  occasioned  by  such 
defense,  to  be  paid  by  the  estate  and  thereby  made  an  equi- 
table apportionment  thereof,  which  was  the  end  and  purpose 
of  the  amendment.  All  that  appears  in  the  bill  of  exceptions 
in  regard  to  offering  the  book  of  accounts  in  evidence  is  as 
follows:  Richardson,  as  a  witness  in  his  own  behalf,  was 
asked:  "State-  if  you  have  the  book  of  accounts  of  origi- 
nal entry  kept  by  yourself  between  yourself  and  Mrs.  Mc- 
Laughlin?" Ileanswered:  **Te8."  He  was  then  asked  to  pro- 
duce the  book,  whichhe  did,and  said,  "This  is  it."  Defendant 
objected  to  its  introduction  in  evidence.  The  court  sustained 
the  objection  and  plaintiff  excepted.  There  was  not  suiKcient 
preliminary  proof  made  to  entitle  plaintiff  to  introduce  the 
book  in  evidence  as  required  by  Sec.  3,  Chap.  61,  Cochran's 
Kev.  Stat,  lienoe  the  ruling  excepted  to  was  right.  Whether 
or  not  Baid  book  would  have  been  competent  evidence  if  the 
requirements  of  Sec.  3  had  boon  complied  with,  we  do  not 
feel  called  upon  now  to  decide.  The  views  of  the  Appellate 
Court  of  the  Second  District  upon  that  point  are  expressed, 
however,  in  Ailing  v.  Brazer,  Adm'x,  27  III.  App.  595. 
For  the  en*or  indicated,  the  judgment  and  order  of  the  Cir- 
cuit Coui't  is  rcvei'sed  and  cause  remanded. 

lieversed  and  remanded. 
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Mary  J.  Mryer 

V. 

Joseph  Meyer,  Sr.,  et  al. 

Former  Adjudication — Deed—Construction  of, 

1 .  A  decree  in  cbancery  is  as  conclusive  as  a  jud^rment  at  law,  and  may 
be  set  up  in  bar  of  another  bill  asking  for  a  decree  on  the  same  subject, 
matter. 

2.  In  a  controversy  involving  the  conntrnction  of  a  clause  in  a  deed,  this 
court  construes  the  same  contrary  to  the  contention  of  the  complainant,  and 
declines  to  interfere  with  a  decree  dismissing  her  bill,  there  being  a  com- 
plete remedy  at  law. 

[Opinion  filed  September  11,  1891.] 

In  errob  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snydbr,  Judge,  presiding. 

Mosei-s.  WiNKBLMAN  &  Slate,  for  plaintiff  in  error. 

Messrs.  W.  H.  Horine  and  F.  G.  Cockrell,  for  defendants 
in  error. 

Phillips,  P.  J.  This  bill  alleges  that  on  the  7th  of  May, 
1857,  Frederick  Meyer  was  the  owner  of  certain  lands  in 
Monroe  County,  Illinois,  which  he  on  that  date  conveyed  to 
his  sons,  Frederick  Meyer,  Jacob  Meyer  and  Joseph  Meyer,  in 
consideration  of  $5,000,  and  the  further  consideration,  "  that 
the  said  party  of  the  second  part  shall  and  will  truly  maintain 
the  said  party  of  the  first  part  during  their,  and  each  of  their, 
natural  life,  either  by  payment  in  money  to  be  quarterly  made 
in  every  year,  the  sum  of  the  said  quarterly  payments  shall 
be  $200,  to  be  demanded  at  every  end  of  each  quarter;  if  not 
collected  at  the  end  of  each  quarter,  the  payment  shall  becon- 
sidered  waived  on  the  part  of  the  party  of  the  first  part,  and 
need  not  be  paid  by  them,  by  the  said  party  of  the  second 
part,  and  the  party  of  the  second  part  shall  not  be  bound  for 
arrearages  if  not  demanded." 
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The  plaintiff  in  error  was  the  wife  of  Frederick  Meyer, 
who  died  after  the  execution  of  the  deed  and  this  bill  is  filed 
alleging  a  demand  for  three  of  the  quarterly  payments  for 
the  year  1887,  and  claims  that  there  i^  due  on  those  three 
quarterly  payments  of  that  year  the  sum  of  $600.  The  ques- 
tion presented  on  this  record  is  a  construction  of  the  clause 
of  tlie  deed  as  to  whether  each  quarterly  payment  shall  be  $50 
or  $200.  By  the  language  used,  "by  payment  in  money  to  be 
quarterly  made  in  every  year,  the  sum  of  said  quarterly  pay- 
ments shall  be  ?2U0,  to  be  demanded  at  every  end  of  each 
quarter,"  must  be  held  to  mean  that  the  sum  of  said  quarterly 
payment  shall  be  $200  and  not  that  the  sum  of  such  quarterly 
]>ayment  shall  be  $sDO.  The  answer  and  proofs  show  the 
defendants  have  been  ready  and  willing  to  pay  the  sum  of  $50 
per  quarter  and  have  tendered  the  same.  It  further  appears 
from  the  answer  and  proof  that  a  bill  for  the  construction  of 
this  deed  and  for  an  account  was  filed  at  the  March  term,  A. 
D.  1887,  of  the  Monroe  County  Circuit  Court,  and  answer 
and  replication  filed,  and  on  hearing  a  decree  was  entered 
finding  that  $50  per  quarter  was  the  amount  to  be  paid,  and 
decreeing  a  judgment  of  $350,  which  was  paid  and  accepted. 
That  decree  for  the  construction  of  the  deed  and  for  an 
account  is  set  up  as  a  bar  to  the  jurisdiction  of  a  court  of 
equity  in  this  case.  A  decree  in  chancery  is  as  conclusive  as 
a  judgment  at  law  and  may  be  set  up  in  bar  of  another  bill 
asking  for  a  decree  on  the  same  subject-matter.  Freeman  on 
Judgments,  Sec.  248;  Hajma  et  al.  v.  liead  et  al.,  102  III.  596. 

These  two  bills  are  for  the  construction  of  this  same  deed, 
and  so  far  as  the  construction  of  the  deed  is  asked,  that  adju- 
dication must  be  held  a  bar  to  the  same  construction  asked 
here.  That  part  of  the  bill  which  asks  a  construction  is  the 
sole  ground  of  equitable  jurisdiction,  for  if  the  sum  is  certain 
and  determinate,  there  is  no  reason  to  resort  to  a  court  of 
equity  to  seek  a  recovery  as  the  remedy  at  law  is  ample. 

It  is  urged,  however,  as  the  answer  admitted  an  indebted- 
ness of  $50,  and  tendered  the  same  as  an  amount  due  and 
owing,  the  court  erred  in  entering  a  decree  dismissing  the 
bill.     The  bill  being  a  bill  seeking  a  construction  of  this  deed 
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and  asking  for  a  recovery  on  the  tlieory  nrgcd  by  complain- 
ants that  the  sum  due  was  $200  per  qnarter,  and  the  former 
adjudication  being  a  h&Y  to  that  part  of  the  bill  which  gave  a 
conrt  of  equity  jurisdiction,  it  was  not  error  to  dismiss  the  bill 
as  there  was  a  complete  remedy  at  law.      Finding  no  error  in 

the  record  the  decree  is  affirmed. 

Decree  aJfirniecL 


William  H.  Calverly 

V. 

William  W.  Harper  and  Alfred  McNair. 

Negotiable  Instruments — Note — Bill  to  Reform — Judgments — Collection 
of — Injunction, 

1.  Th»re  can  be  no  reformation  of  a  contract,  the  mistake  involved  arls- 
injj  through  a  misapprehension  of  the  le^pil  effect  of  the  terms  used. 

*2.  Nor  can  a  contract  be  reformed  becauj^e  one  of  the  pjirties  thereto 
puts  an  interpretation  upon  (he  terms  u^ed  diiTer^nt  from  their  legal  effect; 
nor  Ih  that  sufficient  to  show  a  mistake  in  drawinji^  it  up. 

3.  Failure  to  file  a  bill  for  the  reformation  of  a  written  contract  for 
seven tpen  years  after  the  execution  and  delivery  thereof,  is  such  laches  -^  xfiW 
bar  the  right  to  the  relief  prayed. 

[Opinion  filed  September  11,  1S91.] 

Appkal  from  the  Circuit  Conrt  of  Wabash  Countj;  tlic 
Hon.  C.  C.  BooGS,  Judge,  presiding. 

On  the  6th  of  December,  1871,  James  Calverlj  waft  the 
owner  of  lands  in  Wabash  County,  Illinois,  valued  at  $24,900, 
and  proposed  to  divide  his  estate  between  his  children. 
hy  an  agreement  then  entered  into  between  tlie  father  and 
his  children,  oach  of  the  children  were  to  execute  notes  to  tlio 
father,  the  interest  of  whicli  was  to  go  to  the  support  of  the 
father,  and  as  the  lands  could  not  be  equally  divided  by  the 
agreement,  the  appellant,  a  son  of  James  Calverly,  received 
certain  lauds,  which  were  then  conveyed  to  him,  of  greater 
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value  than  his  share,  and  he  executed  and  delivered  to 
William  W.  Harper,  tlie  husband  of  a  daughter  of  James 
Calverlj,  his  note  of  date  December  6,  1871,  for  tlie  sum  of 
$1,660,  due  three  years  afterdate  with  interest  from  maturity 
at  the  rate  6i  six  per  cent  per  annum.  Payments  were  made 
on  that  note  at  various  times  up  to  the  April  term,  A.  D. 
18S9,  of  the  Wabash  Circuit  Court,  when  suit  was  brought 
thereon,  which,  on  trial,  resulted  in  a  verdict  and  judgment  for 
plaintiff,  the  payee,  for  $326.95  with  cotjts.  Execution  having 
been  issued  on  that  judgment  and  placed  in  the  hands  of  the 
sheriff  of  Wabash  county,  the  defendant,  William  II.  Calverly, 
filed  his  bill  to  reform  the  note  and  contract  entered  into 
December  6,  1871,  and  to  enjoin  the  collection  of  the  judg- 
ment, and  declare  the  same  satisfied,  and  making  William  W. 
Harper,  the  plaintiff,  and  Alfred  McNair,  the  slieriff,  parties 
defendant.  This  bill  alleges  that  at  the  time  of  the  execution 
of  the  note  is  was  agreed  that  any  payments  made  on  the  note 
should  be  applied  to  the  payment  of  the  principal  and  not  on 
payment  of  accrued  interest,  and  that  the  agreement  and  note 
then  drawn  did  not  correctly  state  the  contract.  The  answer 
sets  np  the  written  agreement  made  at  the  same  time,  and 
denies  that  the  note  was  not  written  in  accordance  with  the 
contract  and  agreement  then  made,  and  also  sets  up  laches  of 
complainant  on  his  application  to  reform  the  contract. 

On  Clearing,  the  bill  'was  dismissed  and  the  complainant 
brings  the  record  to  this  court  by  appeal  and  assigns  error  in 
decreeing  the  dismissal  of  the  bill. 

Messrs.  Bell  &  Green,  for  appellant 

Messrs.  S.  Z.  Landes  and  S.  R.  Putnam,  for  appellees. 

Phillips,  J .  This  bill  is  to  reform  a  note  already  mers^ed  in 
a  judgment  and  to  enjoin  the  collection  of  that  judgment. 
From  the  testimony  in  this  record  it  is  apparent  that  an 
a g^reeinent  was  entered  into  between  the  parties  on  December 
6,  1871,  which  contemplated  the  execution  of  a  note  due  three 
years  after  date  with  six  per  cent  interest  per  annum  from 
xuaturity,  for  the  sum  of  $1,660  of   the  date  of  that  agree- 

VoL.  XL  T  * 
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mcDt.  The  complainant  and  each  of  hie  witnesses  testify  that 
the  note  was  to  bo  so  drawn.  It  is  claimed,  however,  that 
payments  that  might  be  made  on  the  note  were  to  be  applied 
on  the  principal  of  the  note  and  not  on  accrued  interest,  and  a 
reformation  of  the  contract  in  this  regard  is  not  asked  further 
than  to  provide  for  such  appro priation  of  payments.  The  rel icf 
asked  in  the  bill  is  not  from  the  payment  of  interest  but  an 
appropriation  of  payments.  To  this  extent  only  does  the  aver- 
ments of  the  bill  and  proof  go.  There  is  no  mistake  alleged 
in  the  use  of  terms  as  to  amount,  date,  time  due  or  rate  of 
interest.  It  is  apparent  from  the  evidence  in  this  record  that 
if  any  mistake  was  made,  it  was  a  misapprehension  of  the  legal 
effect  of  the  terms  used,  but  for  this  no  reformation  of  a  con- 
tract can  be  had.  Wood  et  al.  v.  Price,  46  111.  439.  Nor  can 
the  contract  be  reformed  because  one  of  the  parties  puts  an 
interpretation  upon  the  terms  used  different  from  their  legal 
effect, nor  is  that  sufficient  to  sliow  a  mistake  in  drawing  itup. 
Coffing  et  a],  v.  Taylor,  16  111.  457.  There  is  no  evidence  in 
the  record  to  authorize  a  reformation  of  this  contract.  The 
note  was  executed  December  6,  1871.  In  June,  1889,  this  bill 
is  tiled  to  reform  tlie  contract.  The  defendant  sets  up  the  stat- 
ute of  limitations  and  laches  of  the  complainant  in  bar  of  the 
action.  If  there  was  a  mistake  in  drawing  the  note,  the  right 
to  have  it  reformed  existed  at  the  time  of  its  execution  and 
delivery.  There  was  no  fraud  or  concealment  upon  tlie  part 
of  Harper;  none  is  averred.  The  Supreme  Court  in  Green- 
man  V.  Greenman,  107  111.  404,  say:  "  The  statute  of  limita- 
tions does  not  strictly  apply  to  cases  in  equity,  but  equity  gen- 
erally follows  the  law  and  denominates  the  period  that  the 
statute  requires  to  bar  an  action,  laches^  that  renders  a  demand 
stale.''  A  period  of  more  than  seventeen  years  elapsed  after 
the  execution  and  delivery  of  this  note  bafore  an  effort  is 
made  to  reform  it,  that,  we  hold  there  was  such  laches  in  the 
resort  to  equity  that  the  complainant  is  barred  from  having 
the  relief  prayed.  It  was  not  error  to  enter  a  decree  dismiss- 
ing the  bill  on  the  hearing  of  the  cause.  Tlie  decree  is 
affirmed. 

Decree  affirmed. 
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John  Kloess 

V. 

William  Katt  et  al. 

Fixtures— 'Mortgagee, 

1.  A  mortgagee  Btands  in  the  same  legal  relation  to  fizf  ares  as  a  vendee. 

2.  A  mortuagor  can  not  have  a  secret  intention  as  to  the  character  of  certain 
rroperty  which  will  make  it  personal,  if  it  would  otherwise  be  real,  as  against 
the  mortgagee. 

3.  In  the  case  presented  this  court  holds,  in  view  of  the  evidence,  that 
certain  slaughter  house  machinery  was  a  part  of  the  realty. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  B.  B.  BuBHOuoHs,  Judge,  presiding. 

Messrs.  E.  L.  Thomas  and  E.  W.  Eopiequet,  for  appellant. 

Messi*8.  Dill  &  Schaefeb,  for  appellees. 

Sample,  J.  The  bill  was  filed  in  this  ease  by  appellant  to 
restrain  appellees  from  removing  steam  slaughtering  house 
machinery  from  a  building  on  premises  owned  by  him.  A 
temporary  injunction  was  granted,  which  on  final  hearing  was 
dissolved.  The  evidence  discloses  the  following  state  of  facts : 
That  one  Greenwald  formerly  owned  these  premises  and 
erected  the  slaughtering  house  thereon,  which  he  afterward 
sold  to  William  Katt,  one  of  the  appellees,  for  slaughtering 
lioiise  purposes,  who  proceeded  to  enlarge  the  business  by 
]>lacing  therein  steam  machinery  and  other  apparatus  and 
attachments  connected  therewith;  that  on  July  5,  1885,  Katt 
borrowed  of  appellant  $7,500,  and  to  secure  same  gave  a 
mortgage  on  said  premises  which,  not  being  paid,  was  fore- 
closed  by  decree  of  court  and  a  master's  deed  made  to  appel- 
lant on  December  2,  1889,  and  on  the  same  day  the  appellees 
also  made  and  deUvered  to  him  a  warmnty  deed  to  the  same 
premises.  Thereupon  Will  mm  Katt  rented  said  property 
from  appellant  and  by  two  or  three  diflFerent  renewals  contin- 
ued in  such  tenancy  for  quite  a  period  of  time;  in  fact,  up  to 
the  commencement  of  this  suit.     When,  as  heretofore  stated, 
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he  ,made  claim  that  said  machinery  was  personal  property 
and  prepared  to  detach  and  remove  the  same  from  said  build- 
ing. The  property  in  dispute  is  one  boiler,  two  tanks,  engine, 
meat  chopper,  press,  oil  tank  and  pulleys  used  in  the  slaughter 
house.  The  boiler  weighed  from  1,000  to  1,300  pounds,  and 
was  not  attached  to  tlie  building,  but  the  engine  was  attached 
to  and  rested  upon  a  brick  foundation  which  was  two  feet  in 
the  ground;  the  other  machinery  was  connected  with  the 
engine  by  pipes  and  belts,  and  all  was  used  in  the  slaughter- 
ing business.  There  was  no  reservation  made  of  the  machin- 
ery in  the  mortgage,  the  deeds,  or  leases,  nor  does  the  evidence 
disclose  that  appellant  had  any  notice  until  shortly  before 
this  suit  was  brought,  that  appellees  were  making  any  claim 
to  the  pro])erty.  Considerable  evidence  was  introduced  to 
show  the  character  of  this  property,  how  used,  and  as  to  what 
portion  was  attached  and  the  effect  on  the  building  of  its 
removal,  which  may  be  fairly  summed  up,  that  the  structure 
would  not  be  very  much  damaged  by  its  removal,  in  the  way 
of  destruction  of  property,  but  as  a  slaughter  house  the  effect 
would  bo  like  that  of  removing  a  burr  from  a  mill.  The 
conclusion  reached  is,  that  this  machinery,  considering  its  char- 
acter, the  time  and  purpose  for  which  it  was  put  in,  and  the  use 
to  w*hich  it  and  the  building  had  always  i>ecn  applied,  was  a 
fixture,  and  therefore  a  part  of  the  realty.  William  Katt  could 
not  liavo  a  secret  intention  as  to  the  character  of  this  prop- 
erty which  would  make  it  personal,  if  it  otherwise  would 
have  boon  real,  as  against  a  mortgagee.  The  mortgagee  stands 
in  the  same  legal  relation  to  fixtures  as  a  vendee,  it 
would  seem  that  no  one  purchasing  that  slaughtering  house 
without  anything  being  said  as  to  the  machinery,  would  for 
a  ntomcnt  suppose  that  the  vendor  would  or  could  Iqgally 
dismnntlo  it  and  take  away  the  machinery.  It  is  true  that 
the  businoi^s  might  bo  carried  on  without  the  machinery,  but 
that  is  not  nocosii?arily  a  test  of  its  character.  Applying  the  teste 
as  laid  down  in  the  case  of  Sword  v.  Law,  122  HI.  487,  it  is 
ci>nsidcrod  that  under  the  facts  in  this  case  the  law  is  with 
appollant  The  decree  is  reversed  with  instructions  to  enter 
a  dooiH)0  io  conformity  with  this  opinion. 

Decree  reversed  toUA  directions. 
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The  People  of  the  State  op  Illinois  ex  rel. 

V. 

William  Knodell,  County  Judge. 

Mandamus— Jurisdiction  of  Appellate  Court, 

Upon  a  proceeding  for  a  mandarauB  to  compel  a  county  judge  to  sign 
and  seal  a  bill  of  exceptions  in  a  cause  not  pending  herein,  this  court  holds 
that  it  has  no  jurisdiction  in  an  original  action  of  mandamus;  and  that  it 
can  only  issue  a  writ  of  this  character  where  it  will  be  in  aid  of  its  appellate 
jurisdiction.  The  petition  should  not .  be  filed  nor  appearance  entered 
without  leave  of  court. 

[Opinion  filed  August  26,  1891.] 

Appeal  from  the  County  Court  of  Wayne  County;  the 
Hon.  William  Knodell,  Judge,  presiding. 

Mr.  H.  Tompkins,  for  appellants. 
Mr.  J.  E.  Ckeigthon,  for  appellee. 

JPer  Curiam.  From  the  petition  in  this  case  it  appears 
that  a  trial  was  had  before  the  County  Court  of  Wayne 
County,  wherein  James  Gerry  was  plaintiff  and  H.  Tompkins 
was  defendant,  on  which  a  verdict  and  judgment  was  ren- 
dered for  the  plaintiff.  It  also  appears  from  the  petition  that 
that  cause  is  not  before  this  court  by  either  appeal  or  writ  of 
error. 

This  is  a  proceeding  for  mandamus  to  compel  the  county 
judge  of  Wayne  County  to  sign  and  seal  a  bill  of  exceptions 
in  the  case  of  Gerry  v.  Tompkins.  That  cause  not  now  pend- 
ing in  this  court  for  any  purpose,  on  the  authority  of  Hawes, 
Judge,  V.  The  People,  etc.,  124  111.  660,  it  must  be  held  that 
this  court  has  no  jurisdiction  in  an  original  action  of  manda- 
mus. This  court  can  only  issue  the  writ  of  mandamus  where 
it  would  be  in  aid  of  the  appellate  jurisdiction  of  this  court 
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The  petition  was  filed  and  appearance  entered  without  leave 
of  court.  That  is  not  in  accordance  with  the  practice  in  the 
Appellate  or  Supreme  Court.  Hawkins  et  a1.  v.  Hai*din^,  35 
111.  App.  25;  The  People  ex  rel.  Cunningham  v.  Thistle- 
wood,  103  111.  139.     The  motion  for   mandamus  must  bo 

denied 

Motion  denied. 


Thomas  S.  Makshall 

V. 

The  People  op  the  State  op  Illinois  ex  bel* 

Officers — Right  to  Office — Quo  Warranto — Alderman, 

1.  Upon  proceedings  inittitnted  to  determine  the  right  of  a  person 
named  to  hold  the  office  of  alderman  in  a  certain  municipality,  two  pleas  were 
interposed  thereto,  setting  forth,  among  other  things,  that  the  munici- 
pality in  question  was  invested  with  the  power  to  judge  of  th3  qualifica- 
tions, election  and  return  of  its  own  members,  and  with  the  power  to 
determine  all  contested  elections  held  under  its  charter,  and  that  it  hud  in 
fact  determined  that  defendant  was  duly  elected,  this  court  holds  that  the 
trial  court  erred  in  sustaining  plaintiiFs*  demurrer  to  said  pleas. 

2.  A  municipal  charter  empowering  its  council  to  judge  of  the  election 
qualifications  and  returns  of  its  members,*  can  investigate  and  then  judge 
of  the  real  facts  developed  by  such  investigation  as  to  who  is  elected, 

and  are  not  absolutely  concluded  by  the  face  of  the  returns. 

[Opinion  filed  September  11, 1891.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  W.  H.  Snydeb,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  appellant 

A  tie  means  a  legal  tie.  In  other  words,  an  illegal  vote 
can  not  make  a  legal  tie.  An  illegal  vote  is  no  vote,  and  is  to 
be  eliminated  and  can  not  be  counted. 

The  city  council  had  complete  jurisdiction  and  autlioritj 
to  hear  and  determine  the  contest  under  Sec.  6  of  Art  2  of 
its  charter.  . 


FouuTH  District — February  Term,  1891.  103 

Miirsball  v.  The  People. 

In  this  contest  they  found  that  Thomas  Cunningham,  who 
voted  for  relator,  was  not  a  legal  voter  in  that  ward  and  his 
vote  was  illegal;  hence  there  could  be  no  tie  vote,  and 
appellant  having  received  a  majority  of  the  legal  votes 
cast,  was  duly  elected  and  thereupon  installed  into  the  office. 
The  returns  of  the  judges  of  election  that  appellant  and 
relator  received  an  equal  number  of  votes  was  not  conclusive 
upon  the  council.  'High's  Extraordinary  Legal  Remedies, 
465,  Sec.  638;  People  v.  Van  Slyck,  4  Cow.  297;  State  v. 
Stears,  44  Mo.  223;  Geneval  v.  Barstow,  4  Wis.  527;  People 
V.  Couk,  8  N.  Y.  67;  People  v.  Mayor  of  New  York,  3  John. 
Cas.  79;  People  v.  Sweeting,  2  John.  Rep.  184;  Cooley's 
Constitational  Limitations,  Sec  624,  2d  £d.;  People  v.  Mat- 
teson,  17  111.  1 67. 

The  contest  of  an  election  is  for  the  purpose  of  finding  out 
how  many  votes  were  cast  for  or  against  a  candidate  or  for  or 
against  a  measure.  County  of  Lawrence  v.  Schmaulhausen, 
123  111.  321;  Kingcry  v.  Berry,  94  III.  515;  Dale  v.  Irwin,  78 
III.  170;  Talkington  v.  Turner,  71  111.  234. 

The  contest  involved  the  legality  of  the  vote  of  Thomas 
Cunningham.  Sec.  61,  page  109,  Vol.  1,  Starr  &  C.  III.  Stats. 
provides  for  the  opening  of  the  package  of  ballots  and  refer- 
ring to  same  by  witnesses  for  the  purpose  of  contest 

The  judges  of  an  election  have  no  power  to  refuse  a  vote. 
If  the  vote  is  challenged  they  must  require  an  affidavit  and 
if  the  proper  affidavit  is  made  the  vote  must  be  received  and 
counted  by  the  judges.  This  does  not  preclude  the  right  of  ^ 
a  contestant  of  an  election  from  showing  the  illegality  of  such 
a  vote.  The  very  object  of  the  contest  of  an  election  is  to 
show  who  is  elected,  and  this  can  only  be  done  by  showing 
the  illegal  votes. 

Mr.  T.  E.  Mekrttt,  ,for  apj^ellees. 

In  94  111.,  cited  by  apf>ellant,  page  518,  in  that  case  the 
return  of  the  judges  of  the  election  gave  Kingery  seventy 
votes  and  Berry  sixty-eight  votes.     There  was  no  tie  there. 

In  123  III.  page  321: 

"  The  certificate  of  the  judges  of  election  with  the  list  of 
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voters  and  the  tally  sheet  is  the  only  evidence  upon  which 
the  canvassing  board  can  act  in  determining  the  result  of  an 
election." 

By  reference  to  Starr  &  C.  111.  Stats.,  page  2419,  Chap. 
139,  Sec.  71,  you  will  see: 

"  In  case  two  or  more  persons  shall  have  an  equal  number  of 
votes  it  shall  be  decided  between  such  persons  by  lot  under 
the  direction  of  the  town  clerk  by  drawin;^." 

In  this  case  there  could  be  no  contest  bceanso  the  statute 
fixes  the  manner  of  proceeding  in  such  cases  and  so  docs  Sec 
11  of  the  city  charter,  one  to  draw  lots  and  the  other  to  call 
a  new  election. 

1  have  examined  numerous  authorities  of  our  State  and 
they  all  apply  to  cases  where  some  person  has  been  declared 
elected;  and  I  have  never  found  where  a  person  was  foolish 
enough  to  contest  a  tie  vote,  but  the  case  now  before  you. 

Power  conferred  on  city  council  to  judge  of  the  qualifica- 
tions of  its  members  does  not  oust  tlie  court  of  its  iurisdic- 
tion  by  fuo  warranto  to  inquire  into  the  eligibility  of  the 
incumbent.     People  v.  Bird,  20  111.  App.  5G8. 

The  charter  of  the  city  in  Sec.  11  has  positively  laid  down 
the  fundamental  law  of  the  city  in  case  of  a  tie,  and  the 
council  has  no  right  or  discretionary  power  to  do  otherwise. 

Appellant  says  that  Thomas  Cunningham  was  not  a  legal 
voter  while  the  tally  list,  tickets,  poll  books  and  certificate  of 
the  judges  of  the  election  said  he  was  and  declared  the  result 
a  tie. 

Appellant  cites  Sec.  01,  page  109,  Vol.  1,  Starr  &  C.  111. 
Stats.,  in  regard  to  opening  the  ballot. 

Those  contests  are  given  by  the  general  law  of  the  State. 
But  this  case  is  under  a  special  charter  and  not  the  general 
law. 

Sample,  J.  Tlie  people  on  the  relation  of  B.  A.  Snodcrrass 
filed  ixquo  wart*anto  petition  to  determine  by  what  right  Thomas 
S.  Marshall  held  the  office  of  alderman  of  the  second  ward  of 
the  city  of  Salem.  In  answer  to  the  petition,  two  pleas  were 
tiled.     The  first  plea  set  up  in  substance,  that  the  city  of 
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Salem  was  acting  under  a  special  charter,  Vol.  1,  Acts  1865, 
p.  507,  which  by  Sec.  6,  Art.  2,  ipvests  tlie  city  with  the 
power  to  judge  of  the  qualification,  election  and  returns  of 
its  own  raembera  and  with  the  power  to  determine  all  con* 
tested  elections  lield  under  the  charter;  that  on  the  8thday*of 
April,  1890,  an  election  was  duly  held  in  said  city  for  alder- 
man of  the  second  ward,  at  which,  as  returned  by  the  election 
officei's,  the  relator  and  himself  each  received  thirty-four  votes; 
that  on  the  9th  day  of  April  thereafter,  the  council  opened, 
read  and  canvaf^sed  the  returns,  which  showed  the  same 
result;  that  thereupon  he  at  once  notified  relator  that  he 
would  contest  the  election  and  tlieii  and  there  filed  his  peti- 
tion with  the  council  for  a  contest,  on  the  ground  that  there 
was  not  a  tie  on  the  legal  votes  east,  but  that  on  the  contrary 
lie  had  received  a  majority  of  such  votes,  because  one  Thomas 
Cunningham  who  had  voted  for  Snodgrass  at  said  election 
was  not  a  legal  voter  in  said  ward;  which  petition  was 
answered  by  relator  and  on  the  14th  day  of  April,  1890,  the 
city  council  heard  the  evidence  on  said  contest  and  on  the 
17th  day  of  April  decided  and  declared  that  the  vote  of  said 
Cunningham  was  illegal  and  that  the  vote  at  the  said  election 
was  not  a  tie  vote  as  returned  by  fhe  judges  of  the  election, 
but  that  the  defendant  had  received  a  majority  of  all  the 
legal  votes  cast,  and  declared  the  defendant  duly  elected  as 
alderman  of  said  ward,  whereupon  he  took  the  oath  of  office 
as  required  by  law  and  has  since  held  said  office  under  that 
right  The  second  i)lea  did  not  set  up  the  contest  before  the 
council  but  in  substance,  that  the  election  was  regularly  held, 
at  which  sixty-seven  legal  votes  were  cast,  of  which  he  j-e- 
ceived  thirty-four,  which  was  a  majority  of  all  the  legal  votes 
cast;  that  returns  were  duly  made  to  the  council,  which  can- 
vassed the  returns  and  declared  the  defendant  duly  elected, 
whereupon  he  took  the  oath  of  office,  entered  upon  his  duties, 
and  by  that  right  has  continued  ever  since  to  perform  them. 
A  general  demurrer  was  filed  to  both  pleas  and  sustained  by 
the  court.  The  defendant  elected  to  stand  by  his  pleas;  there- 
u{x>n  judgment  of  ouster  was  entered  against  him,  to  which 
he  excepted  and  appea-led  to  this  court. 


106  Appellate  Courts  of  Illinois. 

Vol.  40. 1  "  MarBhall  v.  The  People. 

From  the  tonor  of  the  arguments  it  appears  that  the  de- 
murrer was  sustained  on  the  ground  that  the  returns  having 
shown  that  the  vote  was  a  tie,  it  became  the  duty  of  the  coun- 
cil to  call  another  election  and  that  it  had  no  power  to  hear 
ovfdence  and  determine  which  one  was  elected;  tliatthe  duty 
of  tlie  council  was  declared  by  Sec.  11,  Art  2,  of  said  charter, 
which  provides  that,  "  Whenever  there  shall  be  a  tie  vote  in 
any  election  for  alderman,  a  new  election  shall  be  ordered 
forthwith."  This  construction  ignores  Sec.  6  of  the  charter* 
which  provides  that  the  city  council  shall  judge  of  the  elec- 
tions and  returns  df  its  own  members  as  well  as  ^^  determine 
all  contested  elections  under  this  act."  The  city  council's 
power,  by  this  section,  is  not  limited  to  the  merely  formal  act 
of  matliematically  determining  whether  or  not  the  additions 
of  the  election  officers  are  correct. 

Its  power  is  greater  than  that  of  a  mere  canvassing  board. 
It  can  look  into  the  election  and  determine  for  itself  whether 
or  not  the  returns  are  expre!»sive  of  the  will  of  the  legal  voters; 
the  power  to  judge  of  the  election  of  its  members  implies, 
necessarily,  the  power  to  investigate  and  determine  whether  the 
prima  facie  or  apparent  facts,  as  disclosed  by  the  returns,  are 
the  real  facts.  This  ))ower,  under  Sec.  6,  is  commensurate 
with  that  given  by  the  Constitution  to  the  Legislature  of  this 
State,  to  judge  of  the  election  of  its  members,  as  see  Line- 
gar  V.  Rittenhouse,  94  III.  208. 

To  hold  that  a  tie  vote  produced  by  fraud,  ipso  facto  forces 
another  election,  is  to  put  a  premium  on  fraud.  It  is  not 
meant  by  what  has  been  said  that  the  council  can  •  act  arbi- 
tnirilv  and  without  invostitjation  in  the  absence  of  the  inter- 
ested  ]'artie$,  judge  the  returns  to  be  false  and  declare  a 
result  ct>ntrary  thereto,  but  that  a  city  council  clothed  with 
the  }X)wer  given  by  Sec,  6  can  investigate  and  then  judge  of 
the  real  facts  developed  by  that  investigation  as  to  who  is 
elected,  and  are  not  absolutely  concluded  by  the  face  of  the 
returns.  To  hold  otherwise  would  be  to  annul  the  statute 
giving  the  council  the  iH>wer  "to  judge  of  the  election  and 
returns  of  its  own  members."  If  this  power  is  only  lim- 
ited to  a  contest  to  be  pi\>secuted  by  the  defeated  party,  then 
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if  such  party  wonld  not  prosecute,  the  body  would  bo  power- 
less to  protect  itself  from  tlie  presence  and  participation  of 
one,  in  its  proceedings,  who  might  have  been  elected  by  the 
most  notorious  frauds.  Eecause  such  a  power  is  liable  to 
abuse,  is  not  a  sufficient  reason  for  denying  or  refusing  to 
allow  it  to  be  exercised.     All  power  is  liable  to  be  abused. 

Had  the  council  determined  on  this  investigation  that  the 
votes  cast  for  the  relator  were  all  legal,  then  the  result  of  the 
election  would  have  been  declared  a  tie  vote  and  a  new  elec- 
tion ordered  as  required  by  law.  But  before  taking  that  action, 
the  council  determined  to  investigate  the  question  formally 
raised  before  it,  and  it  is  immaterial  whether  the  proceed- 
ing was  called  a  contested  election  or  not.  The  averments  of 
the  first  plea  show  that  it  was  regular;  that  all  interested  par- 
ties had  full  opportunity  to  be  heard,  and  as  it  is  believed,  the 
action  taken  by  the  council  was  within  the  legitimate  scope 
of  its  express  authority.  The  second  plea  did  not  set  up  the 
full  proceedings,  but  was  sufficiently  explicit  as  an  answer  to 
the  petition,  which  was  general  in  its  terms.  No  reason  is 
percjived  for  sustaining  the  demurrer  to  this  plea. 

The  demurrer  should  have  been  overruled  as  to  both  pleas. 

The   judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 
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John  L.  Bevan,  Administrator, 

V. 

•Augusta  Fitzsim3ions,  Executrix. 

Negotiable  Instruments — Note — Liability  as  Indorser — Release  of. 

1.  There  is  a  clear  distinction  between  the  liability  of  an  indorser  or 
assifjrnor  of  a  note,  and  that  of  a  vendor. 

2.  An  assignment  **  without  recourse  **  leaves  the  assignor  liable  as 
vendor. 

8.  In  an  action  upon  a  promissory  note,  this  court  holds,  the  defendant 
defending  as  the  administrator  of  a  deceased  person  alleged  to  have  been 
one  of  the  signers  thereof,  that  the  payee  of  said  note  was  not  a  competent 
witness,  he  t^^tifying  that  the  executrix  of  the  person  to  whom  be  had 
indortted  it,  had  released  him  as  indorser. 

[Opinion  filed  June  12,  1891.] 

In  error  to  tlie  Circuit  Court  of  Logan  County;  the  Hon. 
Gkohge  W.  IIkkdman,  Judge,  presiding. 

Messrs.  Beach  &  Hodnktt,  for  plaintiff  in  error. 

1.  Plaintiff  in  error  defending  as  the  administrator  of  a 
deceased  person,  the  witness,  Foley,  payee  of  tlie  note  sued 
on,  was  not  a  competent  witness  against  him.  Starr  &  Curtis' 
Statutes,  Vol.    1,    Chap.  '51,    Section   2,  p.  1072;  Myers  v. 

(108) 
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Walker,  31  111.  353;  Frink  v.  The  People,  43  III.  27;  Brnner 
et  al.  V.  Battell,  Executor,  83  111.  317;  New  England  Fire  & 
Marine  Insurance  Co.  v.  Wetmore,  32  111.  246. 

2.  The  witness,  Foley,  was  liable  to  Augusta  Fitzsimmons, 
executrix,  notwithstanding  the  release  of  his  liability  as 
indorser,  if  the  signature  to  the  note  was  forged,  and  the 
amount  due  thereon  thereby  lost.  Herrick  v.  Whitney  etal., 
15  X.  Y.  240  ;  Drcnnan  v.  Bunn,  124  111.  175;  Lunt  et  al.  v. 
Wrenn,  113  111.  168. 

3.  The  court  erred  in  restrict  in  or  the  cross-examination  of 
the  witnesses,  Ray  v.  Bell,  24  III.  444;  Faulk  v.  Kollums, 
54  111.  188;  Melvin  et  al.  v.  Hodges,  71  111.  422;  Gitchell  v. 
Eyan,  24  111.  App.  372. 

4.  The  admission  in  evidence  of  the  conversation  between 
the  witness  Foley  and  Mrs.  Williams,  in  Atlanta,  was  error, 
there  being  no  proof  that  such  conversation  liad  any  refer- 
ence to  the  note  in  controversy.  2  Smith's  Lead.  Cases,  p. 
1011 ;  Thompson  v.  Drake,  32  Ala.  99. 

5.  Notes  signed  by  Mrs.  Williams,  upon  which  the  wit- 
nesses based  their  knowledge  of  her  signature,  and  which 
showed  a  peculiarity  in  spelling,  were  admissible.  Brooks  v. 
Tichborne,  5  Exchequer,  950;  16  Central  Law  Journal,  102. 

6.  The  court  by  instructions  invaded  the  province  of  the 
jury.     Frame  v.  Badger,  79  111.  441. 

7.  To  entitle  the  plaintiff  to  recover,  she  must  prove  her 
right  by  a  preponderance  of  the  evidence.  Failing  to  do  so, 
a  verdict  in  her  favor  will  be  set  aside.  Lincoln  v.  Stowell, 
62  111.84;  Peaslee  v.  Glass,  61  111.  94;  Kuester  v.  Esslinger, 
44  III.  476;  Boudreau  v.  B.)udreau,  45   111.  480. 

Messrs.  F.  L.  Capps  and  Blinn  ife  Hobijt,  for  defendant 
in  error. 

The  witness,  Foley,  having  been  released  from  all  liability 
on  this  note,  was  a  competent  witness.  See  Starr  &  X). 
III.  Stats.,  Vol.  1,  Chap.  1,  Sec.  2,  p.  1072  ;  Lanty  et  al.  v.  Mil- 
ler, Adm'r,  10  N.  E.  Eep.  100;  Davenport  v.  Congrega- 
tional Society,  33  Wis.  387;  Butler  v.  Gazzen,  1  So.  Rep.  16; 
Am.  &  Eng.  Encye.  of  Law,  284,  and  authorities  there 
cited. 
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The  law  of  this  State  is,  that  the  genuineness  of  a  signa- 
ture can  not  be  proved  or  disproved  on  tlie  trial  of  a  case  by 
comparing  it  with  another  signature  of  a  paper  not  in  the 
case,  whether  the  signature  sought  to  be  compared  with  it  is 
admitted  to  be  genuine  or  not  Gitchell  v.  Kjan,  24  111- 
App.  375;  Kcrnin  v.  Hill,  37  111.  209;  Melvin  v.  Hodges,  71 
111.  425;  Massey  v.  Farmers  National  Bank,  104  111.  333; 
Snow  V.  Wiggiu,  19  111.  App.  543. 

Pleasants,  J.  Assumpsit  on  a  promissory  note  for  $400, 
dated  November  1,  1887,  payable  to  S.  A.  Foley,  and  purport- 
ing to  be  signed  by  C  E.  Pratt  and  Mrs.  Williams,  the 
decedent  of  plaintiff  in  error.  Verdict  and  judgment  for 
plaintiff. 

The  case  is  substantially  like  that  of  this  plaintiff  in  error 
V.  The  Atlanta  National  Bank,  39  111.  App.  577,  and  involves 
no  other  question  except  that  of  the  competency  of  S.  A. 
Foley  as  a  witness  called  by  the  plaintiff. 

He  was  the  payee  named  in  the  note,  and  assigned  it  to 
Abigail  Riley,  defendant  in  error's  testatrix.  He  testified 
that  the  executrix  had  released  him  "as  indor^er,"  but  the 
release  was  not  produced  nor  its  terms  otherwise  shown. 
On  the  objection  made  to  his  competency,  the  distinction  be- 
tween the  special  and  technical  liability  of  an  indorser  or  of 
an  assignor  under  the  statute,  and  that  arising  on  an  implied 
guaranty  of  the  validity  of  the  note  according  to  its  tenor 
and  effect,  as  vendor,  was  expressly  made  and  urged  upon  the 
attention  of  the  court;  and  it  held  that  the  release  operated 
to  make  the  assignment  a  mere  transfer  of  the  assignor's  legal 
interest  in  the  instrument,  genuine  or  forged,  and  extin- 
guished all  his  liability  as  vendor. 

Aside  from  the  question  of  authority  of  the  executrix  to 
release  him,  either  as  vendor  or  assignor,  we  think  this  ruling 
was  erroneous.  The  cases  of  Lunt  v.  "Wrenn,  113  111.  175-7, 
Drennan  v.  Bunn,  124  111.  183,  and  the  authorities  there  cited, 
show  a  clear  distinction  between  the  liability  of  an  indorser 
or  assignor  and  that  of  a  vendor.  One  arises  from  the  par- 
ticular contract  of  assignment,  by  which  the  assignor  becomes 
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a  partj  to  the  note,  sub  modo^  and  the  other,  whether  regarded 
as  from  a  breach  of  an  implied  warranty  of  genuineness  or 
from  failure  to  perform  a  condition  of  the  sale,  from  a  diflFer- 
eut  origin.  Tlie  conditions  on  which  they  arise  and  their 
extent,  respectively,  may  also  be  very  diflFerent.  An  assign- 
ment "  without  recourse,"  which  fully  transfers  the  title  and 
interest  but  imposes  no  liability  as  assignor,  still  leaves  him 
liable  as  vendor.  It  is  the  transfer  for  a  valuable  considera- 
tion, of  something  as  really  what  it  purports  or  was  to  be, 
aloue,  that  i-aises  the  liabilitv  of  the  vendor  where  it  is  not 
such.  That  foundation  is  not  removed  or  aflFected  by  releas- 
ing liim  as  indorser  or  as  assignor  under  the  statute.  Bank 
V.  Smiley,  27  Maine,  255;  Challiss  v.  McCrums,  22  Kansas, 
157,  and  cases  above  cited. 

Whether  the  note  in  suit  was  a  forgery  as  to  Mrs.  Williams, 
was  the  controlling  question  in  the  case*  Tlie  evidence  was 
conflicting,  and  the  decision  was  to  depend  upon  the  prepon- 
derance. Foley  was  a  very  material  and  important  witnc&s. 
He  was  directly  interested  in  the  event  of  the  suit.  That  fact 
disqualiticd  him.  How  far  the  weight  of  his  testimony  con- 
tributed to  make  what  the  jury  considered  a  preponderance, 
it  is  impossible  for  ns  as  for  the  court  below  to  know.  His 
admission  as  a  witness  was,  therefore,  a  material  error,  for 
which  the  judgment  will  be  reverfccd  and  the  cause  re- 
manded. 

lieversed  and  remanded. 


Fritz  Mitchell  and  Emma  Mitchell 

V. 

The  Orient  Insurance  Company. 

Fire  Insurance — Policy — Action  1o  Recover  on — Conditions — Breach. 

An  insuraiice  compnny  waives  a  provision  in  ita  policy  requirinf?  prelimi- 
nary  proofs  of  loss,  by  sending  its  adjuster  to  the  scene  of  a  fire  immediately 
thereafter,  he  having:  fall  power  to  adjust,  settle  and  pay  the  loss,  where 
the  facts  are,  that  he  is  fully  informed  of  the  circumstances  attending  the 
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fire,  und  attempts,  though  without  avail,  to  come  to  a  settlement  with  the 
assured. 

[Opinion  filed  June  12,  1891.] 

In  error  to  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  W.  R  Lawrence,  for  plaintiffs  in  error. 

Messrs.  J.  B.  Mann  and  Pbnwell  &  Lindley,  for  defend- 
ant in  error. 

Conger,  P.  J.  This  is  an  action  of  assumpsit  to  recover  a 
loss  under  a  policy  offii-e  insurance.  The  declaration  con- 
tains a  special  count  upon  the  policy.  The  policy  was  made 
August  15,  1888,  for  one  year,  upon  a  stock  of  gents'  furnish- 
ing and  piece  goods,  and  such  other  goods  as  are  usually  kept 
in  a  merchant  tailor's  store,  to  the  amount  of  $2,800,  and  also 
upon  sewing  machines,  tools,  store  fixtures  and  furniture,  to 
tlie  amount  of  $200.  It  is  averred  that  goods  to  the  value  of 
$3,000  were  injured  and  destroyed  by  reason  of  lire,  March 
20,  1889. 

The  policy  provides  that  "a  particular  statement  of  the 
pro(5f  of  loss  shall  be  rendered  the  company,  at  its  office  in 
Hartford,  Conn.,  within  thirty  days  after  the  lire,  signed  and 
sworn  to  by  the  assured,  stating  such  knowledge  and  infor- 
mation as  the  assured  has  been  able  to  obtain  as  to  the  time, 
origin  and  circumstances  of  the  lire;  also  stating  the  exact 
nature  of  the  interest  of  the  assured  and  of  all  others  of  the 
property  herein  described,  all  incumbrances  thereon,  and  the 
cash  value  thereof,  the  amount  of  loss  or  damage,  all  other 
insurance  whether  valid  or  not,  a  copy  of  the  written  part  of 
all  policies,  any  change  in  the  use,  title,  occupation,  location 
or  exposure  of  said  property  that  may  have  occurred  since 
the  issuing  of  the  policy,  how,  by  whom,  and  for  what  pur- 
pose the  building  herein  described,  and  the  several  parts 
thereof,  were  occupied  at  the  time  of  the  fire."  The  main 
contention  is  over  this  provision  of  the  policy. 
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In  an  amendment  to  the  declaration,  it  is  averred  that 
within  thirty  days  after  loss,  defendant  sent  its  agent  and 
adjuster  to  plaintiffs'  place  of  business,  and  took  possession  of 
the  goods  not  destroyed,  and  caused  the  same  to  be  dried, 
refolded  and  placed  in  said  store  room,  and  defendant  did 
agree  with  plaintiffs  as  to  said  total  loss  of  goods,  merchan- 
dise and  fixtures,  and  did  adjust  the  loss  thereof  at  $246.85. 
Tliey  further  aver  that  within  said  time  the  parties  agreed  to 
submit  the  loss  and  damage  to  the  remainder  of  .the  goods  to 
arbitration,  as  provided  by  the  policy,  and  by  reason  of  the 
premises  defendant  waived  the  proof  of  loss  provided  for  in 
said  policy. 

The  pleas  were  general  issue,  and  specially  that  all  damages 
claimed,  except  $584.60,  actio  non,  because  they  say  particu- 
lar statement  of  proof  of  loss  was  not  furnished  at  its  ofhce  in 
Hartford  within  thirty  days  after  the  loss,  as  provided  by  the 
policy,  and  that  defendant  did  not  discharge  and  release 
plaintiffs  from  all  other  provisions  of  said  policy;  that  accord- 
ing to  the  terms  of  the  policy,  the  parties,  March  26,  1889, 
submitted  said  matters  to  appraisers,  to  determine  the  loss, 
without  reference  to  any  other  matters  contained  in  the  pol- 
icy, which  submission  provided  the  estimate  and  award  should 
be  made  in  detail,  and  that  the  appraisers  should  give  actual 
cash  vaUie  as  found,  together  with  the  estimate  of  damage  of 
each  article  or  item  separately,  the  award  to  constitute  part 
of  tlie  proof  of  loss.  The  award  was  made  in  writing,  of  the 
gross  loss  on  goods  not  destroyed,  $584.60,  without  any  detailed 
statetnent 

Amended  and  additional  pleas,  that  loss  was  submitted  to 
arbitration,  and  the  loss  thereby  found  to  be  $584.60;  that  for 
$187.89  of  damages  claimed,  judgment  of  garnishment  had 
liecn  rendered  against  defendant. 

Replication  that  award  did  not  follow  submission,  in  that  it 
did  not  make  finding  in  detail;  that  the  a])piaisers  fraud- 
ulently estimated  the  loss  in  the  sum  of  $584.60,  being  less 
than  one-half  the  loss  at  a  fair  estimate,  and  this  the  apprais- 
ei"8  well  knew  at  the  time.  A  demurrer  to  replication  is 
carried  back  to  the  plea  and  sustained,  which  sets  foith  the 

Vol.  XL   8 
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award,  and  the  defendant  stood  by  his  plea,  which  left  the 
question  of  arbitration  out  of  the  case  as  a  matter  of  defense. 

The  plaintiffs  jiroved  the  loss  by  fire,  and  that  they  gave 
Terbal  notice  to  the  local  agent,  and  within  a  few  days  the 
adjuster  of  the  company  came  to  examine  the  goods. and  place 
of  fire.  Ho  states  that  he  was  sent  by  the  company  to  exam- 
ine tite  loss,  and  that  notice  of  the  fire  had  been  sent  the 
company  by  the  local  agent  at  Danville.  lie  also  testifies 
that  he  and  })laintifi:8  agreed  npon  the  total  loss  at  $246.85; 
that  lie  dried  and  fixed  np  the  goods,  and  tried  to  agree  with 
the  plaintiffs  npon  the  damage,  but  could  not,  and  it  was  then 
submitted  to  arbitration,  which  was  in  writing,  and  an  award 
found  in  writing.  He  states  that  he  did  not  come  down  to 
pay  the  loss,  but  to  settle  it,  and  that  he  had  authority  to  pay 
it,  if  he  saw  fit;  that  as  adjuster,  he  could  acknowledge  or 
deny  liability.  He  says  that  he  put  the  goods  into  good  con- 
dition before  he  left,  and  left  them  with  ))laintiffs.  The  svl>- 
mission  and  award  was  read  in  evidence  by  the  plaintiffs  for 
the  purpose  of  showing  a  waiver  by  defendant  of  proof  of 
loss.  The  proof  of  damage  to  the  goods  by  the  heat,  smoke 
and  water,  was  from  $1,500  to  $2,000,  making  the  entire  loss, 
at  the  lowest  estimate,  $1,746,85. 

At  the  close  of  plaintiff's,  evidence  the  defendant  moved 
to  exclude  the  evidence  from  the  jury  and  direct  a  verdict  for 
defendant,  which  motion  was  sustained.  This  was  the  error 
complained  of. 

The  only  question  necessary  to  notice  is,  was  thei^e  a  waiver 
upon  the  part  of  the  company  as  to  the  requirement  in  the 
policy  of  proofs  of  loss? 

Under  the  circumstances,  the  plaintiffs  in  error  would 
naturally  conclude,  from  the  conduct  of  the  adjuster,  that  the 
only  question  of  difference  between  themselves  and  the  com- 
pany was  the  amount  of  the  loss  upon  the  damaged  goods,  and 
would  be  justified  in  believing,  and  acting  upon  such  belief,  that 
preliminary  proofs  had  been  waived  and  would  not  be  insisted 
npon  by  the  company. 

The  company's  adjuster,  with  full  power  to  adjust,  settle 
and  pay  the  loss,  came  upon  the  premises  a  few  days  after  the 
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lire,  was  fully  informed  of  the  circnniBtaneee  attending  the 
lire,  agreed  with  plaintiffs  in  error  as  to  the  value  of  the  goods 
entirely  destroyed,  took  possession  of  those  goods  not  de- 
stroyed, but  damaged,  and  worked  with  them  two  or  three  days 
in  straightening,  cleaning  and  drying  tliem,  in  order  to  put 
them  in  condition  to  ascertain  the  damage  done  to  them. 
When  he  and  plaintiffs  in  error  failed  to  agree  upon  such 
damages,  and  also  failed  to  have  the  question  successfully 
arbitrated,  he  went  away  with  no  intimation  that  the  company 
would  still  insist  upon  proofs;  that,  at  that  time,  under  the 
then  existing  circumstances,  could  be  of  no  practicable  value 
to  the  company. 

When  plaintiffs  in  error  seek  to  collect  their  just  and  equi- 
^ble  claim  they  are  met  by  this  purely  technical  defense, 
^hich  is  entirely  without  merit,  is  unjust  and  inequitable,  and 
should  not  have  been  sustained. 

^'he  judgment  of  the  Circuit  Court  will  be  reversed  and 
f^^  cause  will  be  remanded. 

Jieversed  and  refnanded. 


Samuel  D.  Wood 

V. 

Robert  E.  Williams.  ^.  ilS 


Wy^^  ^  ^^—Loan  on  Beat  Estate—Fin-gety^Sec,  22,  Chap.  83,  S.  5.— 
^^**    Contract. 

incl'ii   ■  ^^^®  fraudulent  concealment  referred  to  in  Sec.  22,  Chnp.  88,  R.  S., 
^        ^'•*  only  the  individual  act  of  the  person  liable  to  the  action,  and  not 
o         ^  c>f  his  agent  or  servant. 

"  action  brought  to  recover  from  loan  agents  a  sum  loaned, 

•       **^c  discovery  that  the  note  and  mortgage  given  therefor  were  for- 

^^^      *  '^tis  court  holds  that  a  certain  letter,  written  by  them,  and  the  accept- 

•*«    ^    the  proposition  therein  contained,  did  not  constitute  a  contract  in 

^    ,     i^»  but  was  merely  a  letter  of  advice,  and  declines  to  interfere*  with 

^^ment  for  the  defendant. 

[Opinion  filed  Jnne  12,  1S91.1 
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Appeal  from  the  Circuit  Court  of  McLean  Couiitj;  the 
Hon.  OwifiN  T.  Reeves,  Judge,  presiding. 

Messrs.  Eayburn  &  Barry,  for  appellant. 

Messrs.  Ja^es  S.  Ewino,  John  T.  Lilliard,  Charles  L. 
Capen  and  John  M.  Scott,  for  appellee. 

Conger,  P.  J.  This  was  an  action  of  assumpsit  brought  by 
appellant  against  appellee  and  one  Burr,  who  not  having  been 
served  was  not  a  party  to  the  suit. 

In  18S2,  Williams  &  Burr  were  loan  agents,  engaged  in  the 
loaning  of  money  for  other  people. 

Mr.  Milner  Brown  was  the  father-in-law  of  appellant, Wood, 
and  from  the  former  Williams  &  Burr  learned  that  Wood 
had  money  to  loan,  and  oil  the  17th  day  of  July,  1S82,  wrote 
to  Brown  the  following  letter: 

'*  Bloomington,  III.,  July  17,  1882. 
Mr.  Milner  Brown,  Delavan,  111. 

JDear  Sir:     We  have  to-day  drawn  papers  for  a  loan  of 

(^2,500),  to  be  secured  on  160  acres  of  improved  farm  in 

Livingston  county,  valued  at  §6,400.     The  security  is  ample. 

We  made  the  papers  payable  to  Samuel  D.  Wood,  and  the 

loan  bears  7  })ct.  annual  interest,  payable  July  1,  each  year.    We 

get  no  corns,  from  the  borrower,  and  as  agreed  with  you,  Mr. 

Wood  will  receive  6^  per  cent  interest,  net,  to  him,  and  the 

other  i  pet.  pr.  ann.  when  interest  is  paid  comes  to  us,  for 

our   trouble  and  expense  in   the   matter.     The   title   is  all 

right  and  the  papers  will  be  back  here  in  a  day  or  two;  and 

if  convenient,  you  may  send  us  the  amount  on  receipt  of  thif, 

and  oblige, 

Tours  truly, 

WiLUAMS  &  BrRR,  A.  B. 

Wood  sent  the  monov  to  Williams  &  Burr,  and  thev  sent 
it  to  Woodrow  &  Fursman,  at  Pontiac,  Illinois,  to  be  loaned. 

Fursman  kept  the  money  himself,  and  turned  over  to  Will- 
iams vt  Burr  certain  j^apers  purporting  to  be  the  note  of  one 
Patrick  Carey,  l>earing  date  July  15,  1882,  for  ^2,500,  due 
July  1,  1887,  }>ayable  to  Wood,  and  a  mortgage  securing  the 
saute,  also  pur^H>rting  to  be  executed  by  Carey  and  his  wife. 
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Both  note  and  mortgage  were  not  genuine,  having  been 
forged  by  Farsman. 

.Williams  &  Burr,  supposing  the  papers  were  genuine, 
turned  them  over  to  Wood,  who  received  and  held  them 
under  the  same  impression  until  the  fall  of  1889. 

When  interest  became  due  Fursmau  sent  the  necessary 
amount  required  to  pay  it,  to  Williams  &  Burr,  and  they  re- 
tained one-half  of  one  per  cent  as  their  commissions,  and 
forwarded  the  bala^je  to  Wood. 

In  the  fall  of  1889  it  was  discovered  that  tlie  note  and  mort- 
gage were  forgeries.  As  soon  as  this  fact  was  learned,  Wood 
tendered  to  Williams  &  Burr  the  note  and  mortgage,  and 
demanded  a  return  of  his  money,  wliich  demand  they  refused 
to  comply  with,  and  hence  this  action. 

The  declaration  contained  several  counts,  the  third  of  which 
counts  on  the  letter  of  July  17th,  as  being  a  written  contract. 

Various  amendments  to  the  declaration  were  made,  demur- 
rers and  replications  filed,  upon  which  tlio  court  ruled,  and 
which  in  our  judgment  it  is  not  necessary  to  set  forth  in 
detail,  as  the  rulings  of  tiie  court  present  for  our  considera- 
tion the  following  questions  of  law,  as  presented  in  appellant's 
brief,  as  decisive  of  the  case. 

First  Does  the  letter  of  July  17,  1882,  and  the  accept- 
ance of  the  proposition  therein  expressed,  constitute  a  con- 
tract in  writing. 

Second.  If  there  was  no  contract  in  writing  did  Williaips 
&  BuiT  fraudulent! V  conceal  frum  Wood  his  cause  of  ac- 
tion  so  as  to  avoid  the  statute  of  limitations  of  live  years. 

Is  the  letter  of  July  17th  a  written  contract  as  claimed  by 
appellant,  or  a  mere  letter  of  advice,  as  it  is  termed  in  the 
brief  of  appellee?  "  A  written  contract  is  one  which  in  all 
its  terms  is  in  writing."  Bishop  on  Contracts,  Sec.  67.  "The 
instrument  must  contain  the  words  of  final  agreement." 
Chitty  on  Contracts,  93.  "If  it  be  true  that  the  agreement 
as  set  forth  in  writing,  is  so  indefinite  as  to  necessitate  resort 
to  parol  testimony  to  make  it  complete,  the  law  is  that  in 
applying  the  statute  of  limitations  it  must  be  treated  as  an 
oral  contract."     Plumb  v.  Campbell,  129  111.  101. 
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In  111.  Central  R  R  Co.  v.  Miller,  32  III.  App.  259,  in 
paesing  upon  a  Bomewhat  similar  question  we  said :  "  A 
written  instrument  to  be  a  contract  in  writing  must  set  forth 
t^  undertakings  of  the  parties  to  it  so  plainly  as  to  require 
neither  parol  testimony  nor  the  promises  or  duties  which  the 
law  would  imply  from  the  facts  stated,  to  ascertain  the  extent 
and  force  of  the  contract." 

It  is  apparent  from  the  words,  "and  as  agreed  with  you," 
contained  in  the  letter,  that  there  had  been  a  contract  between 
the  parties,  prior  to  this  letter,  in  reference  to  the  loaning  of 
this  money.  What  the  contract  was,  whether  it  tended 
only  to'  the  commissions  to  be  charged,  or  embraced  the  whole 
subject-matter,  can  not  be  determined  from  the  letter. 

Taking  the  whole  letter,  we  are  inclined  to  consider  it  as 
not  in  itself  containing  the  contract  between  the  parties,  but 
as  merely  advising  Brown  what  steps  Williams  &  Burr  had 
taken  in  carrying  out  the  arrangement  that  had  previously  been 
made  between  the  parties. 

If  the  contract  rested  in  parol,  it  is  clear  that  the  statute  of 
limitations  would  be  a  complete  bar  to  the  present  action,  unless 
the  action  is  saved  by  Sec.  22,  Chap.  83,  E.  S.,  which  is  as 
follows : 

"  If  a  person  liable  to  an  action,  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  of  the  person  entitled 
thereto,  the  action  may  be  commenced  at  any  time  within  five 
years  after  the  person  entitled  to  bring  the  same  discover 
that  he  has  such  cause  of  action  and  not  afterward." 

It  is  not  claimed  by  the  pleadings  that  Williams  &  Burr,  or 
either  of  them,  had  any  knowledge  of  the  crime  of  Fursman, 
or  that  they  had  any  cause  to  suspect  that  the  note  and  mort- 
gage given  to  appellant  in  1882,  and  purporting  tobeexecuted 
by  Carey  and  his  wife,  were  not  genuine,  until  the  fall  of  1889, 
when  the  crime  was  discovered,  and  all  interested  parties 
learned  the  truth  at  or  about  the  same  time.  It  therefore 
becomes  necessary  to  determine  whether  the  language  of  the 
foregoing  section  means  that  the  fi^audulent  concealment 
spoken  of  must  be  the  individual  act  of  the  person  liable  to 
the  action,  or  whether  it  may  be  the  act  of  his  agent  or  serv- 
ant.   We  think  it  includes  only  the  acts  of  the  person  himself. 
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To  fraudulently  conceal  a  cause  of  action,  necessarily 
implies  moral  turpitude,  and  the  perpetration  of  a  wrong 
upon  the  part  of  the  one  charged  with  so  doing;  and  as  \vc 
read  the  section,  an  evil  intention  must  exist  in  the  mind  of 
the  party  who  is  liable,  otherwise  we  are  at  a  loss  to  see  how 
he  can  fraudulently  conceal  from  his  adversary  his  cause  of 
action.  If  the  Legislature  had  intended  to  make  a  defendant 
liable  for  the  fraudulent  concealment  of  others,  we  are 
iuclined  to  think  different  language  would  have  been  used. 

Without  being  entirely  satisfied  with  the  conclusion 
reached  on  the  first  point,  we  have  felt  that  the  best  interests 
of  tlie  parties  to  this  controversy  would  be  subserved  by 
affirming  tlie  judgment  of  the  court  below,  so  that  these 
important  questions  might  be  settled  by  the  Supreme  Court 
without  the  necessity  of  going  back  to  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgvunt  affirmed. 


40    119 
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V. 

E.  W.  Rust. 

^  -^'^e  Ipnuratic^ — Foreign  Company — Right  to  Do  Business  in  lUinoii 
^^'    ^^.  Chap,  75,  R.  S„  1887. 

I 


40      119 
102     1  55 


^f  X^iere  an  jijsrreement,  or  the  objpct  of  it,  is  such  as  is  declared  by 

'  *  ^^^^   to  be  unlawful  in  itself,  it  is  void  as  to  all  the  parties  to  it,  and 


Hj^^  — *  *■  can  have  the  aid  of  a  court  to  enforce  its  performance  or  recover  dam- 
r^*  ^Or  its  breach  unless  the  ri(?ht  is  expressly  given  by  the  statute  itself. 
^J^  *  _  "XVhere  the  agreement  is  not  unlawful  in  itself,  but  is  forbidden  under 
ai:i  ^  ^  ^>  circumstances,  or  except  upon  certain  conditions,  and  the  parties 
\^  ^  *cnow  or  are  rightly  presumed  to  know  the  outside  facts  which  bring 
^u       ^^Viin  the  prohibition,  relief  to  either  will  be  refused  for  the  reason  that 

^^    ^-»e  in  pari  delicto. 

Y^--   '  There  is  a  distinction  in  cases  of  agreements  made  in  violation  of  pro- 

^.    _^^*~y statutes  between  those  which  are  intended  to  regulate  the  conduct 

*^^   citiz'^ns  generally,  and  those  intended  to  restrain  one  class  for  the 

^^tion  of  another;  in  agreements  against  the  former  the  parties  are  fit 
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jxn'i  delicto,  and  the  courts  will  not  aid  either  parly  to  enforce  them,  and 
in  thoao  ntfiiinst  the  latter,  though  both  parties  may  be  f;i  delicto^  yet  th^y 
\n\y  not  be  in  jxtri  delicto  and  courts  may  aid  the  one  where  they  would 
not  aid  the  o  her, 

4.  This  court  affirms  a  judfjrment  for  the  plaintiff  in  an  action  brought 
to  recover  upon  nn  insurance  policy,  the  fact  bt'in^  that  at  the  lime  the  s;iuie 
wa«  issued  the  company  wiis  not  authorized  to  do  bu^ness  in  the  State, 
huviiij;  failed  to  comply  with  Sec.  22,  Chap.  73,  R.  S. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Macon  County;  the  lion. 
E.  P.  Vail,  Judge,  presiding. 

Messrs.  Johns  &  Randolph,  for  appellant. 

Messrs.  W.  G.  Cloyd  and  Lodge  &  IIickSj  for  ai)pel]eo. 

Pleasants,  J.  This  was  an  action  upon  a  policy  of  insur- 
ance issued  by  appellant  to  appellee,  which  was  tried  by 
the  court  without  a  jury,  and  resulted  in  a  judgment  for 
$1,037.50. 

A})pellant  was  incor])orated  under  the  laws  of  Dakota,  but 
in  May,  1887,  having  comjdied  with  the  requirements  of  our 
statute,  was  duly  authorized  to  do  business  here,  and  in  July 
following  appointed  an  agent  at  Decatur,  who  received  from 
the  State  audit(»r  a  proper  certificate  of  his  authority.  This 
was  renewed  for  the  year  1888,  but  not  for  1S8D.  Having 
determined  to  withdraw  from  the  State,  the  company  did  not 
furnish  the  statement  and  evidence  of  its  condition  which 
should  have  been  furnished  in  January,  1889,  to  entitle  it  to  a 
continuance  of  the  privilege;  but  no  other  notice  of  such 
determination  was  given  to  the  agent,  or  to  appellee,  or  to  the 
public.  Twelve  days  after  his  antliority  had  thus  expired, 
the  agent  issued  the  policy  here  sued  on  and  received  in  cash 
the  full  amount  of  the  premium.  He  advised  tlio  company 
of  that  fact  early  in  March;  whereupon,  by  letter  of  the  5th 
of  that  month,  it  directed  him  to  cancel  the  policy  and  return 
it;  but  nothing  further  was  done  about  it  by  him  or  the  com- 
])any  until  after  May  17th,  when  the  loss  occurred.  Demand 
for  its  payment  having  been  refused,  this  action  was  brought. 


Third  District— May  Teum,  1890.         121 

Watertown  Fire  Ins.  Co.  v.  Riftt. 

The  statute  declares  "  It  shall  not  be  lawful  for  any  insurance 
company  *  *  *  organized  under  the  laws  of  any  other 
State  *  *  *  directly  or  indirectly  to  take  ribks  or  trans- 
act any  business  of  insurance  in  this  State,"  except  upon  the 
conditions  therein  prescribed;  which  are,  that  it  deposit  with 
the  auditor  of  public  accounts  certain  statements  of  its 
financial  condition  and  securities  for  the  payment  of  losses, 
and  appoint  an  attorney  liere,  upon  whom  process  of  law 
atjainst  it  may  be  served;  that  every  agent  for  it  sliall  procure 
from  the  auditor  a, certificate  of  his  authority;  and  that  such 
statements  and  certificates  shall  be  renewed  from  yertoyear 
in  the  month  of  January,  so  long  as  it  continues  to  do  business 
in  this  State;  and  for  all  viulatiDns  of  its  provisions  it  imposes 
penalties.     Sec.  22,  Chap.  73,  R  S.,  1887. 

These  prohibitions,  requirements  and  penalties  are  all  laid 
upon  the  company  and  its  agents,  and  are  manifestly  intended 
for  the  protection  of  its  policy  holders. 

It  is  conceded  that  as  between  these  parties,  the  person 
who  issued  the  policy  was  the  agent  of  appellant,  and  that 
all  the  conditions  precedent  to  a  right  of  recovery,  as  therein 
expressed,  w^ere  fully  complied  wMth  by  appellee.  The  only 
defense  set  up  is,  that  its  issuance  under  the  circumstances 
was  forbidden  by  the  statute.  Counsel  contend  that  every 
agreement  so  forbidden  is  void  as  to  all  the  parties  to  it,  and 
neither  can  have  the  aid  of  a  court  to  enforce  its  performance 
or  recover  damages  for  its  breach  unless  the  right  is  expressly 
given  by  the  statute  itself;  and  many  authorities  are  cited 
as  in  support  of  that  proposition. 

Such  is  doubtless  the  general  rule  where  the  agreement 
or  the  object  of  it  is  declared  to  be  unlawful  in  itself;  for 
there,  the  parties,  who  are  alike  conclusively  presumed  to 
kuow  the  law,  are  generally  in  fact  alike  guilty  in  its  vio- 
lation. Lewis  v.  Head  ley,  36  111,  433,  so  strongly  relied  on, 
and  other  cases  cited,  were  of  that  character.  In  such  cases 
the  courts  refuse  relief  to  either,  solelv  for  the  reason  that 
tliey  are  in  pari  delicto.  But  they  are  not  necessarily  so^ 
even  where  the  agreement  is  unlawful  in  itself.  TJiiis  a  debtor 
who  has  deliberately  agreed  to  pay  usury  and  voluntarily  paid 
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it  accordingly,  may  yet  have  the  aid  of  a  court  to  recover  it, 
because  the  pressure  of  his  necessities  may  have  made  his 
guilt  or  fault  materially  less  in  the  eye  of  the  law  than  that 
of  his  creditor.  He  only  agreed  to  waive  the  benefit  of  a 
statute  enacted  for  his  protection,  while  his  creditor  wilfully 
violated  a  law  intended  for  his  restraint.  3  Parsons  on  Cont., 
6th  Ed.,  127-8;  1  Story's  Eq.  Jur.,  Sec.  298,  eteeq.  Parity 
of  reason  will  suggest  exceptions  in  other  cases  which  ought 
also  to  be  allowed. 

Where  the  agreement  is  not  unlawful  in  itself,  but  is  for- 
bidden under  certain  circumstances,  or  except  upon  certain 
conditions,  and  the  parties  alike  know  or  are  rightly  pre- 
sumed to  know  the  outside  facts  which  bring  it  within  the 
prohibition,  the  same  rule  would  generally  apply,  for  the 
same  reason,  that  they  are  in  pari  delicto.  Penn  v.  Born- 
man,  102  111.  523,  is  an  example  of  this  kind.  There  the 
bank  and  the  director  alike  knew  or  were  properly  charge- 
able with  knowledge  of  the  amoimt  of  pre-existing  liability  to 
it  and  of  its  capital  stock  held  by  him,  which  were  the  facts 
that  brought  the  transaction,  otherwise  lawful,  within  the  pro- 
hibition.    Other  cases  cited  were  similar  in  principle. 

But  while  both  the  parties  must  be  presumed  to  know  the 
law,  one  of  them  may  not  know  nor  be  rightly  presumed  to 
know  the  facts  that  make  it  applicable  in  the  particular  case. 
The  one  upon  whom  the  prohibition  is  laid  is  bound  to  know 
them,  because  his  right  to  make  such  agreements  is  in  the 
nature  of  a  license  upon  conditions  expressed.  When  he 
undertakes  to  exercise  it  he  must  know  at  his  peril  that  the 
conditions  are  complied  with.  If  they  are  not,  then  the 
agreement  on  his  part  is  in  violation  of  the  law,  and  there- 
fore he  acquires  no  right  by  means  of  it  which  a  court  of  law 
will  enforce.  But  since  it  is  not  unlawful  in  itself,  we  see  no 
reason  why  the.  other  party  should  be  affected  by  the  facts 
which  make  it  so  in  the  particular  case,  unless  he  is  charge- 
able with  notice  of  them.  Samuels  v.  Oliver,  130  111.  73,  79, 
et  seq. 

In  most,  if  nut  all  of  the  cases  cited  in  which  the  effect  of 
statutes  like  the  one  here  considered  was  involved,  the  pro- 
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Libttion  was  set  np  by  the  insured,  and  it  was  held  that  the 
company  coald  not  maintain  an  action  upon  the  premium  or 
assessment  notes.  It  was  so  even  in  The  Kising  Sun  Ins.  Co. 
V.  Slaughter,  20  Ind.  520,  which  counsel  think  most  nearly 
on  all  fours  with  the  case  at  bar.  That  was  an  action  against 
the  company  on  its  policy.  The  defense  pleaded  was  that 
plaintifi  had  taken  out  further  insurance  in  the  Qaaker  City 
Company,  without  consent  of  the  defendant  and  against  tho 
stipulation  of  the  policy  sued  on;  to  which  plaintiff  replied 
that  the  Quaker  City  Company  was  a  Pennsylvania  Company 
and  had  not  complied  with  the  requirements  of  the  Indiana 
statute,  and  the  replication  was  held  good. 

This  decision  seems  to  affirm  the  right  of  the  insured  to  avoid 
such  an  agreement  as  against  any  party  asserting  its  validity. 
But  it  goes  no  further;  and  whether  the  company  may  avoid 
it  as  against  the  policy  holder,  is  quite  another  question.  In 
Cincinnati  Mut.  Health  Ins.  Co.  v.  Rosenthal,  55  111.  85,  the 
Supreme  Court  say:  "Notwithstanding  the  company  have 
acted  in  conti*avention  of  the  statute  and  have  no  riirht  to 
recover,  we  are  not  pre  paired  to  hold  that  the  appellee  has  so 
acted  that,  had  he  sued  upon  the  policy  before  repudiating  it, 
he  could  not  have  recovered  upon  its  breach.  But  that  ques- 
tion is  not  now  before  the  court,  and  hence  it  is  not  discussed 
or  determined."  We  are  not  aware  that  it  has  been  directly 
determined  by  any  court  and  mu^t  therefore  decide  it  accord- 
ing to  our  own  best  judgment,  upon  i)rinciple. 
J  Perhaps  the  nearest  approach  to  direct  authority  for  the 
contention  of  appellant  is  an  inference  claimed  to  be  fairly 
drawn  from  the  course  of  decisions  and  legislation  in  New 
Hampshire  and  Massachusetts.  In  those  States,  under  stat- 
utes like  ourss  it  was  held,  as  against  the  companies  or  their 
assignees,  tJiat  they  could  not  recover  upon  the  premium  or 
assessment  notes  for  the  reason  that  the  policies,  being  issued 
in  the  face  of  the  statutory  prohibition,  were  not  a  lawful 
consideration.  In  stating  this  reason  the  court  said,  among 
other  things,  that  "  the  insurance  was  invalid."  Haverhill 
Ins.  Co.  V.  Prescott,  42  N.  H.  547;  Jones  v.  Smith,  3  Gray, 
500^  Williams  v.  Cheney,  Ibid.  222.     These  decisions  were 
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followed  by  amendments  of  the  Btatntes,  declaring  that  not- 
withstanding such  non-compliance  with  the  law  by  these  com- 
panies tlieir  contracts  of  insurance  should  be  valid  against 
them,  leaving  them  subject  only  to  the  penalties  imposed; 
and  thereupon,  the  objection  of  a  want  of  legal  consideration 
being  thus  removed,  the  courts,  of  course,  held  that  they  could 
enforce  paj-ment  of  the  premium  notes.  Union  In?.  Co.  v. 
Smart,  60  N.  11.460;  Provincial  Ins.  Co.  v.  Lapsley,  15  Gray, 
2(12;  Nat'l  Mut.  Fire  Ins.  Co.  v.  rursell,  10  Allen,  231.  In 
the 'New  Hamp&hire  case  last  cited  the  object  of  the  amend- 
ment was  said  to  be  "to  remedy  the  injustice  to  persons  hold- 
ing policies  in  foreign  insurance  companies  thus  declared 
invalid,"  which  was  doubtless  as  true  of  the  Massachusetts 
amendment  also. 

The  inference  plausibly  claimed  is  that  the  Legislatures  and 
conrts  in  tliese  States  understood  the  effect  of  the  original  act 
to  be  to  make  the  policy  invalid  to  the  holder  as  well  as  to 
the  company. 

Tliat  tho  Legislatures  intended  to  remove  all  question  as 
to  his  right  or  to  remedy  a  supposed  injustice,  is  clear  enough; 
and  that,  we  think,  is  all  the  Kew  Hampshire  court  should 
have  said  or  really  meant  to  say  of  their  object. 

That  they  did  not  understand  such  effect  to  have  been 
intended  by  the  original  act  they  hastened  to  show  by  its 
amendment  as  soon  their  attention  was  called  to  it.  They 
may  be  presumed  to  have  understood  that  conrts  give  effect 
to  statutes  according  to  their  intention  and  that  the  rule  malt- 
ing forbidden  agreements  void,  where  it  properly  applies,  is 
just;  and  so,  that  if  it  applied  in  this  case  there  was  no  real 
injustice  to  be  remedied.  Their  fear  must  have  arisen  from 
the  form  of  the  statement  by  the  courts — that'*  the  insurance 
was  invalid  " — which,  being  unqualified  in  terms,  might  mis- 
load  tho  companies  to  i^efuse  payment  of  losses  or  policy 
holders  to  abandon  thoir  claims.  This  was  reason  enough 
for  tho  amendments.  They  could  do  no  harm,  and  might  do 
good. 

But  these  courts  have  not  in  fact  decided  that  the  policies 
were  invalid  to  tho  lioldcr.     As  in  the  Kosenthal  case,  supj^Oy 
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that  question  was  not  before  them.  What  was  to  be  decided 
was  simply  whether  they  were  valid  to  the  companies  as  a 
consideration  for  the  notes  they  were  suing  on;  and  therefore 
the  language  ueed,  though  general,  is  to  be  understood  with 
reference  to  that  question  only,  and  limited  by  it.  In  that 
view  it  was  appropriate.  For  that  or  any  like  purpose  the 
insurance  was  invalid;  of  no  legal  effect.  But  the  decision 
went  no  further,  and  there  was  not  even  a  dictum  upon  the 
question  here  presented. 

In  respect  to  the  effect  of  prohibitory  statutes  upon  agi*ee- 
ments  made  in  violation  of  them,  tlie  authorities  make  a  clear 
distinction  between  those  which  are  intended  to  regulate  the 
conduct  of  the  citizens  generally,  an*d  those  intended  to 
restrain  one  class  for  tlie  protection  of  another.  In  agree- 
ments against  the  former  the  parties  are  in  pari  delicto^  and 
therefore  the  com'ts  will  aid  neither  to  enforce  them;  while 
in  those  against  the  latter,  though  both  parties  may  be  iti 
delicto^  yet  they  may  not  be  in  pari  delicto^  and  therefore  the 
courts  may  aid  the  one  where  they  would  not  aid  the  other. 
See  Story's  Eq.  Jnr.,  Sees.  298-302.  We  reproduce  the  lah- 
guage  of  Lord  Manstield  in  Smith  v.  Bromley,  Doug.  695,  as 
quoted  in  note  to  Sec.  298:  "If  the  act  is  in  itself  immoral, 
or  a  violation  of  the  general  laws  of  public  policy,  there  the 
party  paying  shall  not  have  this  action  (to  recover  back  the 
.money);  for,  where  both  parties  are  equally  criminal  against 
such  general  laws,  the  rule  is  potior  est  conditio  defendentis. 
But  there  are  other  laws  which  are  calculated  for  the  protec- 
tion of  the  subject  agtlinst  oppression,  extortion,  deceit,  etc. 
If  such  laws  are  violated,  and  the  defendant  takes  advantage 
of  the  plaintiff's  condition  or  situation,  then  the  plaintiff  shall 
recover.  And  it  is  astonishing  that  the  reports  do  not  dis- 
tinscuish  between  the  violation  of  the  one  sort  and  the  other." 
In  3  Parsons  on  Contracts,  127,  it  is  said:  "  The  distinction 
has  been  taken  between  statutes  enacted  on  general  grounds 
of  policy  and  public  expediency,  in  which  each  party  violat- 
ing the  law  is  in  pari  delicto  and  entitled  to  no  assistance 
from  a  court  of  justice,  and  those  laws  enacted  to  protect 
weak  or  nccessitoiiB  men  from  being  overreached,  defrauded 
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or  oppressed,  in  which  event  the  injured  party  may  have  re- 
lief extended  to  him."  In  6  Wait's  Actions  and  Defenses, 
p.  65,  it  is  said  of  the  rule  here  contended  for,  that  '^  it  is 
not  applicable  where  the  contract  is  prohibited  for  the  mere 
pi*otection  of  one  of  the  parties  against  an  undue  advantage 
wliich  the  other  is  supposed  to  possess;"  and  on  p.  68,  that 
"  in  every  instance  courts  will  look  to  the  language  and  sub- 
ject-matter of  the  statute,  the  wrong  or  evil  which  it  seeks 
to  remedy  or  prevent,  and  the  purpose  songht  to  be  accom- 
plished by  the  enactment,  and  if,  from  all  these,  it  is  manifest 
that  it  was  not  intended  to  render  the  prohibited  act  void,  the 
courts  will  so  hold,  and  construe  the  statute  accordingly." 

In  Ferguson  v.  Siitphcn,  3  Gilm.  573,  the  Supreme  Court 
say:  "  A  statute  may  declare  a  contract  to  be  void,  and  still 
but  one  of  the  parties  be  guilty  of  its  violation.  Enactments 
of  this  character  are  often  made  for  the  purpose  of  protect- 
ing one  clasa  of  men  from  the  oppression  and  impositions  of 
another  class  of  men;  and  in  such  caees  the  really  guilty  party 
is  never  allowed  any  relief  under  the  statute,  or  permitted  to 
set  up  the  statute  as  a  defense  to  relief  sought  by  the  other 
party ;  "  and,  after  referring  to  the  usury  law  for  illustration, 
add  that,  "  This  principle  applies  to  every  contract  declared  to 
be  void  by  the  statute,  in  the  making  of  which  but  one  of 
the  parties  is  in  pari  delicto^ 

The  statute  here  considered  is  not  of  general  application. 
It  imposes  certain  restraining  conditions  only  upon  the  small 
class  of  persons  to  which  appellant  belongs^^  to  protect  the 
small  class  to  which  appellee  belongs.  Pearce  v.  The  People, 
lot)  111.  19. 

The  agreement  in  question  is  not  declared  to  be  unlawful 
in  itself,  nor  is  it  made  so  by  any  act  or  omission  of  appel- 
lee. The  defense  rests,  not  upon  any  alleged  defect  in  the 
contract,  or  fault  of  the  plaintiff  or  merit  of  the  defendant, 
but  solely  upon  its  own  failure  to  perform  certain  conditions^ 
outside  of  the  contract,  required  of  the  company  alone,  and 
for  her  security.  It  would  seem  to  be  enough  that  she  loses 
the  security  thus  intended  to  be  provided  for  her  through  its 
fault,  and  that  to  deny  her  all  benefit  of  the  contract,  also. 
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would  be  to  pervert  the  statute  entirely,  making  it  a  snare  to 
the  innocent  and  a  cover  to  the  guilty. 

Appellee  is  not  i;i  pari  delicto.  She  violated  no  provision 
of  the  statute,  nor  was  she  a  party  consenting  to  its  viola- 
tion by  appellaat.  She  had  no  knowledge  of  the  facts  which 
imposed  upon  it  the  prohibition  against  its  act.  We  think 
she  was  not  bound  to  inquire  about  them.  Appellant  had 
been  duly  aiitliorized  to  do  such  business.  Appellee  resided 
in  Decatur,  where  its  agent  kept  his  otiice,  and  had  openly 
and  continuously,  for  eighteen  months,  been  doing  and  soh'cit- 
ing  it.  When  lie  proposed  to  insure  her  pro])erty  she  was 
notbound  to  call  for  the  production  of  his  certiticate,  but  well 
presumed  he  had  authority.  As  against  her  claim,  the  fact 
tliat  he  had  not,  is  no  defense. 

Judgment  affirmed. 


John  J.  Reeve 

V. 

Samuel  L.  Fox. 


Trover^Lten  upon  Property— Damages, 

Trover  may  be  maintained  to  recover  pospepsion  of  caitle  in  the  bnndfl  of 
another  under  a  eontmct  to  feed  the  same,  without  fir^t  tenderincr  the  con> 
tract  price  for  such  feeding,  where  dami){rea  arising  from  the  failure  to 
properly  care  therefor,  exceed  the  amount  in  question. 

[Opinion  filed  June  12,  1S91.] 

In  error  to  the  Circnit  Court  of  Morgan  County;  the  Hon. 
Cykus  Epler,  Judge,  presiding.' 

Messrs.  Morrison  &  Whitlock,  for  plaintiff  in  error. 

Messrs.  Brown  &  Kirby,  for  defendant  in  error. 

Conger,  P.  J.     In  November,  1887,  Samuel  L.  Fox,  the 
defendant  in  error,  made  a  contract  with  John  J.  Keeve,  the 
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plaintiff  in  error,  by  which  the  latter  agreed  to  feed  about 
fifty-three  head  of  cattle  through  the  winter  and  until  May  1, 
1888,  for  one  dollar  a  head  per  month. 

On  May  2,  1888,  Fox  made  a  written  demand  for  the  retnrn 
to  him  of  the  cattle  which  were  then  living,  without  tender- 
ing to  Reeve  the  amount  due  for  the  feeding  in  accordance  witli 
the  terms  of  the  contract,  which  demand  being  refused,  the 
present  action  of  trover  was  instituted  by  Pox  and  he  recov- 
ered a  judgment  in  the  court  below  for  $693. 

There  is  but  one  question  in  the  case  necessary  to  notice. 
It  is  insisted  by  plaintiff  in  error  that  it  was  "a  legal  necessity, 
in  order  to  entitle  Fox  to  the  immediate  possession  of  the 
cattle,  that  he  pay  or  offer  to  pay  Reeve  the  contract  price  for 
feeding  the  cattle,  and  a  demand  for  the  return  of  the  cattle 
without  an  offer  to  pay,  gave  Fox  no  right  to  treat  the  refusal 
of  Reeve  to  surrender  the  cattle,  as  a  conversion  of  the  same. 

*'The  question  whether  Reeve  was  liable  to  Fox  in  damages 
for  a  failure  to  comply  with  his  contract  in  taking  care  of  the  [ 

cattle  can  not  be  adjudicated  in  an  action  of  trover." 

Reeve  of  course  had  a  lien  upon  the  cattle  for  tlie  amount 
due  him  for  feeding  them,  and  if  anything  was  due  for  such 
care  or  feeding,  he  could  lawfully  refuse  to  deliver  the  posses- 
sion of  them  until  such  charge  was  paid  or  tendered. 

But  if  he  failed  to  properly  care  ibr  and  feed  them,  he 
would  be  liable  to  Fox  for  all  damages  growing  out  of  such 
failure;  and  if  such  damage  exceeded  his  claim  for  feeding  and 
caring  for  them,  we  think  itclear  that  he  had  no  lien  to  enforce, 
and  no  right  to  retain  the  possession  when  demanded.  This 
question  was  fairly  presented  to  tlie  jury  and  they  found  that 
Reeve  had  failed  to  comj)ly  with  his  contract  and  had  dam- 
aged Fox  in  excess  of  the  amount  of  his  claim  under  his  con- 
tract. 

In  such  case,  to  say  that  before  Fox  could  recover  posscs- 
6ic»n  of  his  cattle,  he  must  pay  to  Reeve  the  contract  price  for 
keeping  them,  and  then  bring  suit  to  recover  a  greater  amount 
for  the  damages  sustained  by  him,  would  be  absurd. 

Fox  brings  an  action  of  trover  at  his  peril,  for  if  it  appears 
upon  trial  that  he  still  owes  anything  for  the  care  and  feeding 
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of  the  cattle  after  deducting  the  damages  sustained  by  hiui, 
such  balance  would  be  a  lien  upon  them  and  would  defeat  his 
action. 

But  such  are  not  the  facts  in  the  present  case.  Tlie  jury 
have  found  that  Fox  owed  Reeve  nothing,  and  hence  there 
was  nothing  in  Ids  claim  of  a  lien.  Low  v.  Martin,  18  111. 
286. 

The  judgment  of  the  Cirtuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Rockford  Insurance  Company 

V. 

William  A.  Boirtjm. 

* 

Fire  Itisuranee — Poliejf  —  Conditions —  Breach  —  Vacancy —  Waiter — 
Scope  of  Agency. 

1.  One  procaring  insurance  in  behalf  of  a  ^iven  company,  by  sending 
to  it  the  application  of  a  person  named  therefor,  upon  which  a  policy  was 
issued,  becomes  the  agent  of  the  company,  and  it  will  be  bound  by  the 
contract  which  he  made  with  (he  applicant,  but  not  necessarily  as  to  waiv- 
ers and  contracts  subsequently  made  by  him  therewith. 

2.  In  an  action  brought  to  recover  upon  an  insurance  policy  covering  a 
bnilding,  vacant  when  burned,  this  court  holds  that  the  evidence  does  not 
justify  the  assumption  that  the  agent  in  question  was  authorized  to  waive 
a  condition  therein  touching  vacancies,  after  the  contract  was  completed. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  G.  W.  HbbDmak,  Judge,  presiding. 

Messrs.  Withers  &  Kaii^et  and  Mabshall  &  Taqgabt,  for 
appellant 

Mr.  James  R  Ward,  for  appellee. 

ToL.  XL  9 
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Bockford  1n».  Co.  v.  Boiruni. 

*.  J.  Tliis  was  an  action  upon  a  policy  of  inetir* 
resulted  in  a  judgment  in  favor  of  appellee  for 
400.  The  principal  defense  was  that  at  the  time 
was  destroyed  by  tire,  it  was  and  hsid  been  for 
vacant  and  unoccupied,  in  violation  of  the  terms 
r.  A])peIIee  claimed  that  this  provision  of  the 
jcn  waived  by  appellant. 

«tion  was  taken  by  one  Fesler,  who  appeared  to 
ff  and  soliciting  agent  of  appellant  The  policy 
inu  6, 18S7;  after  the  policy  was  issned,  the  honse 
nt.  the  company  was  notitied,  and  sent  appellee  « 
le  vacancy. 

of  1SS8  the  honse  a^ain  became  vacant,  and 
L-med  Feeler  of  that  fact,  who  replied  that  "it  did 
7  ditiurcucc;  that  the  insnranco  was  just  as  good 
ily  out  of  the  lionee,  as  in." 

imilar  declarations  of  Fesler  are  relied  npon  as  a 
Q  clause  in  the  policy  declaring  it  shall  be  void  if 

become  vacant  and  unoccupied, 
evidence  the  court  gave  to  the  jury  the  foJIov- 
m: 

e  defendant  company  had  previously  allowed  J. 
use  its  b'anks  in  aiding  him  to  solicit  and  secure 

the  defendant  company,  and  delivered  to  the 
lie  course  of  mail  or  otherwise,  the  policy  read 
vith  the  name  of  J.  [I.  Fesler  indorsed  thereon 
)y  whom  the  apjilication  upon  wliicii  the  policy 
ras  ('cnt  into  the  company,  tlien  the  company  is 
in  denying  that  it  ratitied  and  accepted  the  act 
sicr,  as  its  agent;  such  facte,  if  proven,  would 
Btablish  that  J.  H.  Fesler,  in  sccnring  the  policy 
read  in  ev  idence.  acted  as  an  agent  of  the  defend- 
knowledge  and  consent  of  its  officers,  and  if  the 
W8  J.  II.  Fesler  was  such  agent  and  as  such,  with 
;e  that  the  house  insured  had  been  or  was  vacant 
ied,  induced  the  plaintiff  to  believe  that  the  com- 
lot  insist  upon  a  forfeiture  of  tlie  policy  on  tliat 
1  said  Feslor  waived  such  forfeiture,  and  Buch 
1  be  binding  npon  the  defendant." 
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The  first  proposition  contained  in  this  instruction,  i.  e.^  that 
if  Fesler  procured  the  insurance  by  sending  in  the  applica- 
tion upon  which  the  company  issued  the  ]X)licy,  Fesler  would 
be  the  agent  of  the  company^  and  it  would  be  bound  by  the 
contract  which  Fesler  as  its  agent  may  have  made  with  appel- 
lee, may  well  be  regarded  as  sustained  by  the  authorities. 
But  it  by  no  means  follows  that  because  the  company  would 
be  so  bound  as  to  the  contract  made,  that  after  that  time  Fes- 
ler would  have  authority  to  either  make  a  new  contract  for 
the  company,  or  waive  any  of  the  provisions  of  the  one  he 
had  made.  And  in  conveying  such  an  idea  to  the  jury,  we 
think  the  instruction  was  erroneous,  and  tended  to  mislead  the 

jury. 

It  Jls  said  in  appellee's  statement  that  appellee,  when  he 
made  his  application,  told  Fesler  that  the  premises  were  liable 
to  be  vacant,  and  upon  Fesler's  assurance  that  that  would 
make  no  difference,  consented  to  take  the  policy.  No  such 
evidence  appears  in  the  record;  there  was  an  offer  to  prove 
it,  but  it  was  not  admitted  by  the  court;  hence  it  is  not  neces- 
sary to  determine  what  effect  such  evidence  might  have  had, 
as  no  cross-errors  are  assigned  upon  the  ruling  of  the  court. 

We  are  compelled  to  reverse  the  judgment  of  the  Circuit 
Court  because  of  the  giving  of  the  fifth  instruction,  and  others 
containing  the  same  error. 

The  question  was  not  properly  before  the  jury  whether  or 
not  the  company  had  agreed,  through  the  representations  and 
statements  of  Fesler  at  the  time  the  contract  was  made,  that 
the  premises  becoming  vacant  should  not  work  a  forfeiture 
of  the  policy,  but  whether  Fesler  was  such  an  agent  of  the 
company  as  would  be  authorized  to  waive  such  condition  after 
the  contract  was  completed;  and  we  are  satisfied  that,  from 
the  proofs  offered  on  the  trial,  he  was  not. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 
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Richard  W.  Robinson 

V. 

Peter  Peterson. 

'elinve — Insurance  Poliei/ — Beeortrf  of^Agtne^. 

The  action  of  detinue  fans  not  been  aboHefaed  in  Ifaia  SIftle. 

The  plea  "  not  guiltr"  it  not  appropriiite  in  detinue;  the  proper  plea 
non-detinet." 

A  pemoD  who  baa  tbe  ab«olnle  or  general  property  in  certain  speci&c 
is,  and  tbe  right  to  the  imitiediat^  posaenion  thereoF,  nin;  support  ibia 
on  Ibougb  he  bai  never  bad  tbe  actunl  poFFeuion,  and  if  g-oods  be 
vered  to  one,  lo  deliver  to  another,  the  latter  may  lupport  it,  the  prop- 
bein?  vented  in  him  b;  delivery  to  bis  use;  and  iC  a  bailee  wrongfully 
ver  the  (roods  to  another,  even  before  demand,  he  will  continue  liable. 

An  action  al  detinue  ma;  be  maintained  by  a  peraon  injured,  for  the 
ivery  of  his  policy,  he  having  paid  therefor,  the  sane  being  withbeld 
he  agent  who  wrote  it. 

Tbe  acceptance  of  a  balance  of  the  premium  on  a  policy,  though  after  a 
destroys  (be  property  covered,  ii  evidence  as  against  the  agent  receiriog 
hat  tbe  policy  then  became,  if  not  before,  the  property  of  tbe  assured. 

In  the  case  preeeoted,  this  court  holds,  in  view  of  the  evidence,  that 
plaintiff  icrnorantly  accepted  the  return  of  tbe  premium  paid  by  bim; 
tbe  wrong  on  the  part  of  tbe  defendant  in  refusing  to  accept  the 
nium  Kulnequently  tendered  and  deliver  the  policy,  was  soch  that  strict 
if  could  not  be  required  by  bim,  that  the  tender  was  kept  good. 

[Opinion  filed  Jane  13,1891.] 

Lppeal  from  the  Circnit  Conrt  of  DeWltt  County;  tlie 
a.  GuoRGE  W.  IIerdman,  Judge,  pregidinj;. 

leeers.  Lemon  &  Monson,  for  appellant 

fossra.  Barclat  &  Gauhrkl,  for  appellee. 

'lkabants,  J.     Thia   action  vas  in  the  tinnstial   form  of 

inue  for  tlie  recovery  of  an  insurance  policy,  and  the  facts 

nndispiited. 

•a  March,  1SS9,  appellant,  &  soliciting  agent,  agreed  with 
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appellee  to  give  him  or  procnre  for  him  insurance  on  his 
bnildings  in  Kenney,  to  the  amount  of  $300,  for  a  premium  of 
J9.  A  few  days  afterward,  about  the  19th,  he  came  to  Ken- 
ney  and  was  paid  by  appellee  $3  of  the  premium,  which  he 
accepted,  saying,  "All  right,  when  will  you  pay  the  rest?" 
to  which  appellee  replied,  "  About  the  26th."  On  the  25th 
the  buildings  were  totally  destroyed  by  fire.  On  the  26th, 
with  knowledge  of  the  loss,  he  received  from  appellee  the 
balance  of  the  premium,  and  being  then  asked  by  him  for  the 
policy,  said  to  him,  **  Tou  are  all  right,"  and  told  him  he  had 
given  it  to  Mr.  Halderman,  who  had  a  mortgage  on  the  prop- 
erty destroyed.  Halderman  had  told  him  some  tim§j>efore  tliat 
if  Peterson  did  not  consummate  that  iu^fh-'ance,  he  would.  He 
afterward  told  .galdermah  that  "Peterson  had  made  the 
insurance  on  it;."»aod  again,  both  beforq  and  after  the  iire, 
that  "  it  was  all  fight,''  ani*"  gave  him  to  understand  that  the 
policy  was  paid  fdr  and  that  he  (Bobinson)  had  it  in  his  pos- 
session." But  on  the  30th  of  March  he  met  appellee  at  Clin- 
ton and  said  to  him,  "  A  thing  has  turned  up  that  you  must 
take  yaur  money  back;"  and  got  him  to  sign  a  paper,  the  con- 
tents of  which  were  not  showp.  Peterson  testified  that  he 
then  told  appellant  he  did  not  understand  English  writing; 
that  Robinson  said,  "You  must;"  that  he,  Peterson,  was 
"pretty  near  crazy — didn't  have  any  tiling — nothing  coming 
in,  and  it  was  pretty  hard."  It  is  quite  evident  that  he  did 
not  willingly  sign  the  paper  and  take  back  the  money,  but 
yielded  to  what,  in  his  ignorance,  he  supposed  to  be  a  neces- 
sity. He  was  told  that  the  company  would  not  pay,  but  for 
what  reason  was  stated,  if  any,  does  not  appear. 

On  the  11th  of  May  appellee  made  a  written  demand  upon 
appellant  for  the  policy  and  tendered  back  the  premium, 
which  was  refused,  and  thereupon  this  action  was  brought 
Tlie  value  of  the  policy  was  shown  to  be  $300;  the  verdict  was 
for  the  plaintiff,  and  the  judgment  in  the  alternative  for  the 
policy,  or  its  value  as  found. 

Appellant  did  not  deny  any  of  the  facts  above  stated  or  the 
declarations  attributed  to  him.  He  did  not  produce  the  policy 
nor  show  its  conditions,  nor  even  give  the  name  of  the  com- 
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pauy.  He  testified  that  he  received  the  policy,  bat  based  his 
defense  wholly  upon  the  fact  that  it  had  never  been  actually 
delivered  to  appellee,  and  some  tedmical  points  upon  the 
form  of  the  action  and  rulings  of  the  court. 

The  writ  was  a  summons  in  the  common  form,  and  the 
declaration  substantially  as  in  trover.  Defendant  moved  to 
dismiss  the  suit  or  strike  the  narr.  from  the  files,  which  motion 
was  overruled.  He  then  tiled  a  plea  of  "not  gnilty,"  which 
was  stricken,  on  motion  of  plaintiff.  He  then  tiled  the  gen- 
eral issue  (so  called,  though  perhaps  not  properly),  non  detineiy 
on  which  the  case  was  tried. 

It  is  claimed  that  the  action  of  detinue  has  not  only  become 
obsolete,  but  has  been  actually  abolished.  The  Revised  Stat- 
utes of  1845  contained  a  short  chapter,  (32,)  pi^oviding  that  in 
this  action,  where  the  plaintiff  tiled  an  affidavit  as  therein 
prescribed,  the  clerk  should  issue  a  capias  against  the  defend- 
ant, and  regulating  the  proceedings  thereon.  There  was  no 
other  statute  relating  to  this  action.  In  1874  the  Legislature, 
treating  that  revision  as  a  whole,  repealed  it  (excepting 
Chapter  104,  entitled.  Trespass),  and  re-enacted  the  most  of  it, 
in  substance,  under  different  arrangement,  by  the  revision  of 
that  year;  but  neither  in  that  nor  in  any  subsequent  legisla- 
tion is  anything  to  be  found  relating  to  detinue. 

It  is  to  be  observed,  however,  that  the  action  of  detinue 
was  not  given  by  the  repealed  statute.  The  case  of  Felt  v. 
Williams,  1  Scam.  206,  in  that  form  recognized  as  proj^er,  was 
decided  in  1835.  It  was  a  part  of  the  common  law  of  Eng- 
land, which  another  statute  re-enacted  in  1874,  and  still  in 
force,  declares  shall  be  "the  rule  of  decision  "  here,  and  "con- 
sidered as  of  full  force  until  repealed  by  legislative  authority." 
Chap.  28,  Sec.  1,  R  S.,  1874.  The  repeal  of  that  statute  did 
not  affect  the  common  law  right  It  simply  took  away  the 
plaintiff's  W^A^  to  bail  in  the  action,  which  had  been  conferred 
by  the  repealed  statute. 

Nor  is  the  remedy  by  re|)levin  as  prescribed  by  the  statute 
an  available  substitute  for  detinue  in  all  cases.  It  is  true  tliat 
both  give  to  the  plaintiff  his  pro[>erty  in  specie^  or  alterna- 
tively; if  it  can  not  be  found,  its  value.     But  since  by  replevin 
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it  is  taken  from  the  defendant  before  the  right  is  finally 
determined,  a  bond  is  properly  required  of  the  plaintiflE  for 
its  return  if  that  shall  be  awarded;  while  in  detinue,  his  pos- 
session remaining  undisturbed  until  after  final  judgment  against 
him,  no  such  bond  is  required.  Thus  it  may  often  happen, 
from  the  plaintiflE's  inability  to  give  the  replevin  bond,  that 
he  can  not  avail  himself  of  that  action.  Nor  will  it  be  for 
property  taken  for  any  tax,  assessment,  or  fine  levied,  however 
wrongfully,  against  him,  by  virtue  of  any  law  of  this  State. 
Cadwallader  v.  Harris,  76  III.  371;  Thompson  v.  Weller,  85 
III.  197;  Canadian  Bank  v.  McCrea,  106  III.  289.  Besides, 
if  replevin  were  a  purely  statutory  remedy,  and  equally  avail- 
able and  effectual,  the  statute  providing  it  would  not  operate 
to  abolish  the  existing  common  law  remedy.  Wheaton  v. 
Hibbard,  20  Johns.  292;  Canadian  Bank  v.  McCrea,  supra. 

We  are  therefore  not  prepared  to  hold  that  this  form  of 
action  has  been  abolished  in  this  State. 

No  authority  has  beep  cited  to  sho^  that  "not  guilty"  was 
ever  regarded  as  an  appropriate  plea  in  detinue.  The  general 
issue,  so  called  (though  perhaps  improperly),  is  no7i  detinet 
(I  Chitty's  PI.,  side  p.  488),  and  clearly  **  not  guilty"  is  not  of 
any  other  kind  or  class  known  to  the  law.  It  was  properly 
stricken  from  the  files. 

At  common  law  non  detinet  put  in  issue  the  allegations  of 
plaintiflPs  property  or  possession  and  defendant's  withholding 
the  chattel  sued  for,  but  by  the  *' recent  rules,"  etc.,  under  a 
statute  of  William  IV,  its  effect  was  limited  in  England  to  a 
denial  of  the  alleged  intention.  1  Ch.  PI.,  vbi  supra.  We 
apprehend  that  those  rules  and  that  statute  are  of  no  force 
here. 

A  person  who  has  the  absolute  or  general  property  in 
certain  specific  goods  and  the  right  to  the  immediate  posses- 
sion thereof,  may  support  this  action,  though  he  has  never 
had  the  actual  possession;  and  if  goods  be  delivered  to  A,  to 
deliver  to  B,  the  latter  may  support  it,  the  property  being 
vested  in  him  by  delivery  to  his  use.  1  Chit,  Pi.,  side  p.  122. 
And  if  a  bailee  wrongfully  deliver  the  goods  to  another,  even 
before  demand,  he  will  continue  liable.     Ibid.  p.  123. 
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No  right  of  the  insurance  company  is  here  in  question,  or 
will  be  determined.  The  controversy  is  whether,  as  between 
appellant  and  appellee,  the  latter  had  such  an  interest  in  the 
policy  as  may  support  this  action.  That  appellant  had  the 
policy  and  did  not  deliver  it  to  appellee,  he  himself  testified; 
and  tlmt  appellee  paid  him  according  to  their  agreement,  and 
thereupon  asked  him  for  it,  which  was  a  sufGcient  demand,  if 
any  were  required  to  be  shown,  is  clearly  proved  and  not 
denied.  That  would  seem  to  have  made  sl prima  facie  case 
against  appellant.  Wood  on  Fire  Ins.,  Sec.  13,  and  cases  there 
cited.  Wo  know  of  no  fact  proved  or  any  legal  presumption 
that  would  overcome  or  rebut  it.  His  acceptance  of  the 
balance  of  the  premium,  though  after  the  tire,  is  evidence  as 
against  him  that  the  policy  thereupon  became,  if  it  was  not 
before,  the  property  of  appellee.  He  did  not  state  when  he 
received  it,  but  the  fair  inference  is  that  it  was  before  the  fire. 
If  the  company  did  not  intend  or  authorize  its  delivery  to 
appellee  until  the  premium  was  fully  paid  by  him  nor  unless 
it  was  so  paid  before  the  loss  occurred,  it  was  for  appellant  to 
show  it.  It  is  clear  that  appellee  did  not  so  understand.  We 
think  that  as  against  appellant  the  presumption  is  that  the 
company  authorized  the  credit  which  was  given  to  appellee, 
or  charged  the  amount  of  the  premium  to  appellant  and  deliv- 
ered the  policy,  absolutely  on  its  part,  to  him  to  deliver  to 
appellee.  The  mode  of  dealing  between  the  company  and  its 
soliciting  agent  was  not  shown,  nor  were  the  conditions  of 
the  policy.  Although  he  may  have  had  a  right  to  retain  pos- 
session of  the  policy  for  his  own  security  in  respect  to  the 
unpaid  premium,  or  as  the  agent  of  the  company  and  for  its 
security,  yet  if  his  agreement  to  credit  appellee  was  valid,  as 
between  them,  then,  upon  the  payment  made  in  conformity 
with  it  he  became  the  agent  of  appellee,  and  held  the  pos- 
session for  him.  Glanz  v.  Gloeckler,  10  III.  Aj)p.  484.  He 
does  not  nor  could  he  well  deny  the  validity  of  that  agree- 
ment as  between  them,  nor  his  authority  to  bind  the  company 
also  by  it.  The  defense  urged  in  the  argument  on  this  point 
is  merely  that  the  policy  was  never  in  fact  in  the  personal 
possession  of  appellee.     But  possession  by  his  agent,  or  abso- 
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lute  property,  with  the  right  of  immediate  possession,  would 
be  sufficient;  and  there  was  evidence  tending  to  prove  both. 

It  is  also  contended  that  the  proof  did  not  correspond  with 
the  allegation  in  this,  that  the  declaration  alleges  that  the 
policy  "covered"  certain  buildings  located  upon  certain  lots 
described  by  numbers  and  by  metes  and  bounds,  while  the 
policy  referred  to  in  the  evidence  might  have  covered  build- 
ings upon  any  other  lots  in  the  town.  The  description  of  the 
lots  in  the  evidence  is  not  so  full  as  in  the  declaration,  but  so 
far  as  it  goes  accords  with  it.  That  is  no  variance.  It  does 
not  show  a  misdescription  of  either  the  policy  or  the  prop- 
erty. Appellee  was  never  permitted  to  see  the  policy.  Ho 
did  not  attempt  to  describe  it  further  than  to  state  the 
property  covered  and  the  amount  of  the  insurance.  The  proof 
may  have  been  sufficient  to  identify  the  property  testified  of, 
with  that  alleged  to  have  been  so  covered,  although  it  did  not 
embrace  every  particular  of  the  allegation. 

Counsel  do  not  claim  there  was  any  valid  surrender  by 
appellee  of  his  right  to  the  policy.  Their  point  is  that  it 
never  was  his  property  for  want  of  delivery.  The  company 
gave  possession,  parted  with  it  on  their  part,  to  appellant; 
which,  as  we  have  said,  may  have  been  or  become  a  sufficient 
delivery  to  give  it  vitality.  It  is  evident  that  appellee  did 
not  voluntarily  surrender  his  right  to  it.  He  was  given  to 
understand  that  the  company  would  not  pay  the  loss,  on 
account  of  something  that  was  said  to  have  "  turned  up,"  but 
what  it  was  does  not  appear,  and  that  he  ^^  must"  take  his 
money  back.  His  consent  does  not  seem  to  have  been  fairly 
obtained.  When  instructed  as  to  his  rights,  he  tendered  the 
money  again  and  demanded  the  policy.  The  wrong  on  the 
part  of  appellant  was  done  when  he  refused  to  accept  and 
comply,  and  he  was  never  in  position  to  require  strict  proof 
that  the  tender  was  kept  good. 

We  perceive  no  serious  error  in  the  instructions.  The 
defense  was  too  technical  to  excite  sympathy. 

Judgment  affirmed. 
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Itijun  cfion  9 —  Way — Ohetruet  Ion  qf. 

Upon  a  biJl  filed  to  enjoin  defendant  from  obntractinfif  a  way  over  bis 
lot,  complainant  ^contending  that  tbe  same  was  appendant  to  his,  this  court 
holds,  it  appearinflr  that  tbe  same  had  been  used  with  the  defendaiit*8  con- 
sent for  two  years  after  the  purchase  by  him  of  the  lot  through  which  it 
runs,  that  its  location  was  fixed  as  to  him,  and  that  the  decree  in  his  favor 
can  not  stand. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  McDonongh  County; 
the  Hon.  C.  J.  Scofield,  Judge,  presiding. 

Messrs.  Lawhence  T.  Sheeman  and  Agnew  &  Yosb,  for 
appellant. 

It  is  not  required  that  appellant's  way  should  be  a  physical 
necessity  for  the  enjoyment  of  his  estate;  it  suffices  that  it  is 
liighly  convenient  and  beneficial  therefor.  Cihak  v.  Klekr, 
117  111.  643. 

But  the  law  that  only  ways  of  necessity  will  be  reserved  as 
appurtenant  to  the  dominant  estate,  applies  to  those  ci'eated 
by  implication  of  law  alone.  Washburn  on  Easements  and 
Servitudes,  4th  Ed.,  94-5;  Ingalsv.  Plamondon,  76  111.  1*18. 

While  appellant  was  owner  of  both  lots,  he  arranged  and 
disposed  the  several  parts  thereof  so  as,  among  other  things, 
to  create  the  way  in  controversy;  he  then  conveyed  to  appel- 
lee's gi-antor. 

Thereupon  the  unity  of  the  estate  was  severed,  the  way 
became  appendant  to  appellant's  lot  and  the  estate  of  appel- 
lant's grantee  became  subject  to  the  servitude. 

"The  foundation  of  the  doctrine  of  easements  in  tliis-  and 
similar  classes  of  cases  is  a  disposition  and  arrangementof  the 
premises  as  to  the  uses  of  the  different  parts  by  him  having 
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the  nnit}^  of  seizin  and  then  a  severance.  It  being  a  general 
principle  in  relation  to  grants  that  every  grant  of  a  thing  nat- 
urally and  necessarily  imports  a  grant  of  it  as  it  actually 
exists;  unless  the  contrary  is  provided  for,  it  would  seem  to 
follow  that  each  portion  of  the  several  premises  should  pass 
subject  to  all  the  burdens  and  advantages  imposed  or  con- 
ferred by  the  proper  owner."  Morrison  v.  King,  62  III.  3o, 
and  cases  cited;  Washburn  on  Easements,  etc.,  page  90,  4th 
Ed.;  Shieds  v.  Titus,  22  N.  E.  719  (Ohio,  1889);  Lampman 
V.  Milks,  21  N.  Y.  506;  Devlin  on  Deeds,  Vol.  2,  Sees.  841-2. 

The  language  of  the  reservation  is  equivalent  to  reserving  a 
way  "  where  the  road  now  is."  This  latter  expression  is  held 
to  fix  a  way  withsufBcient  accuracy.  Brill  v.  Brill,  15  N.  E. 
538  (X.  T.  1888). 

Where  land  is  conveyed  "  with  all  the  ways,  appurtenances 
*  *  *  to  the  same  belonging,"  any  easement  or  appurte- 
nances already  existing  and  belonging  to  the  land  will  pass. 
2  Devlin  on  Deeds,  Sec.  864,  pages  152, 153. 

Where  a  right  of  way  is  described  in  the  grant  as  "  on  or 
near  "  a  designated  boundary  line,  the  ambiguity  of  the  I^)ciis 
of  the  way  grew  out  of  the  indefinite  point  of  divergence  of 
the  way  from  plaintiffs  land;  it  could  answer  the  call  in  the 
deed  by  either  of  two  directions;  the  defendant  by  his  acts 
gave  a  construction  to  the  grant  and  practically  explained  the 
ambiguity  in  its  terms  by  fencing  along  the  way;  nor  does  a 
change  of  lines  by  a  new  survey  affect  the  way  so  fixed;  we 
think  this  case  is  in  point.  Fritsche  v.  Fritsche,  45  N.  W. 
Kep.  1088. 

Where  thei*e  is  an  ambiguity  in  the  clause  reserving  the 
way,  the  practical  construction  given  it  by  the  acts  of  the  par- 
ties subsequent  to  the  execution  of  the  deed  may  be  shown 
by  parol;  appellee  is  bound  by  the  practical  construction  of 
the  deed  by  his  grantor.  2  Devlin  on  Deeds,  Sec.  851, 1042, 
1043;  see  Garrison  v.  Nute,87  111.  215. 

The  purchaser  of  the  servient  estate  is  charged  with  notice 
of  the  servitudes  openly  existing  at  the  time  of  the  convey- 
ance. 

Visible  objects  and   structures  upon  or  attached  to  the 
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servient  estate  and  which  appellee  might,  by  the  ordinary  use 
of  Jiis  senses,  see  or  know  of,  are  notice.  2  Pomeroy's  Eq., 
41,  48,  51,  53;  Id.,  page  19,  Sec.  739. 

Appellant  had  open  possession  of  way;  this  is  notice. 
Franklin  v.  Pollard  Mill  Co.,  6  So.  Rep.  ^^Q. 

Wherever  a  purchaser  holds  under  a  conveyance  and  is 
obliged  to  make  out  his  title  through  that  deed  or  through  a 
scries  of  prior  deeds,  the  general  rule  is  firmly  establibhed  that 
lie  has  constructive  notice  of  every  matter  connected  with  or 
affecting  the  estate,  which  appears  either  by  description  of 
parties,  recital,  reference  or  otherwise,  on  the  face  of  any  deed 
which  forms  an  essential  link  in  the  chain  of  instruments 
through  which  he  derives  title.  2  Pomeroy's  Eq.,  65,  QQ^  Sees. 
626,  627;  2  Devlin,  302-3,  Sees.  1000,  1002. 

Acts  essentially  destructive  of  way  or  continuous  trespasses, 
bill  to  restrain  is  proper  remedy,  and  actual  or  constructive 
notice  binds  purchaser.  Willoughby  v.  Lawrence,  116  III. 
11;  McCann  v.  Day,  57  111.  101;  Clarke  v.  Gaffeney,  116  III. 
864;  Herman  v.  Roberts,  23  K  E.  442  (N.  T.  Jan'y,  1890); 
3  Pomeroy's  Eq.,  Sees.  1295,  1342,  1357;  1  Id.  Sec.  271. 

When  it  appears  by  fair  interpretation  of  the  words  of  a 
grant,  that  it  was  the  intention  of  the  parties  to  create  or 
reserve  a  right  in  the  nature  of  a  servitude  or  easement  in  the 
property  granted,  then  uncertainty  or  ambiguity  may  be 
solved  by  the  circumstances  of  the  thing  granted  and  the  sit- 
uation and  conduct  of  the  parties.  Kiiecken  v.  Voltz,  110 
111.  270;  Hermanv.  Roberts,  23  N.  E.  442  (K  Y.,  Jan'y, 
1890). 

If  appellee  may  at  pleasure  disturb  the  long  settled  rela- 
tions to  each  other  of  those  two  contiguous  lots,  appellant's 
repose  in  the  enjoyment  of  his  easement  may  be  violated 
whenever  appellee's  caprice  or  fancy  prompts  him  to  again 
readjust  the  roadway  for  the  alleged  improvement  of  his  lot; 
we  do  not  understand  the  law  reduces  appellant's  easement  to 
such  a  delusive  and  vacillating  right  after  it  has  been  once 
fixed  by  the  acts  and  conveyances  of  the  parties. 


Messrs.  Pbentiss  &  Baily,  for  appellee. 
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Pleasakts,  J.  This  was  a  bill  to  enjoin  appellee  from 
obstrncting  a  way  over  his  lot,  which, appellant  claimed  as 
appendant  to  his.  Their  premises  adjoined.  Complainant 
formerly  owned  both  and  had  them  in  one  inclosure.  On 
September  1,  1884,  he  conveyed,  what  is  now  the  westerly 
one,  to  William  Harper,  "reserving,"  as  expressed  in  the  deed, 
"  the  right  of  way  over  the  south  part  of  said  tract  for  transit 
for  fuel."  The  tract  conveyed  is  277  feet  in  length,  north 
and  south,  seventy-seven  feet  in  width  at  the  north  end  and 
fifty-two  at  the  south,  and  adjoins  Koberts'  second  addition  to 
the  city  of  Colchester.  The  way  or  road  in  question  runs 
cast  and  west,  the  north  side  bein'^g  153  feet  south  of  the  north 
line  of  the  lot,  or  about  fifteen  feet  south  of  the  middle  line. 

Appellee  admits  that  he  has  obstructed  this  road.  lie 
admits  also  that  appellant  has  a  right  of  way  over  the  south 
j^rt  of  his  lot,  but  denies  such  right  over  this  particular  road  ; 
and  he  claims  that  he  has  provided  for  and  oilered  to  him 
the  use  of  one  entering  the  lot  at  the  south  end.  On  final 
hearing  the  bill  was  dismissed. 

The  evidence  clearly  shows  that  for  some  years  before  and 
at  the  time  of  the  conveyance  to  Harper,  appellant  had  used 
the  road  in  question.  His  coal  house  was  built  abutting  on  it, 
just  east  of  the  line  dividing  the  lots.  His  garden  adjoined 
the  Harper  lot  on  the  south  and  still  adjoins  it.  Harper 
erected  a  coal  house  on  his  lot,  in  line  with  and  about  eight 
feet  from  that  of  appellant,  in  accommodation  to  the  road. 
He,  also,  with  t!ie  assistance  of  appellant,  put  a  gate  on  the 
west  line,  where  the  road  entered  the  lot.  Both  the  parties 
recognized  and  used  it  as  the  way  intended  by  the  reservation, 
during  all  the  period  of  Harper's  possession.  The  posts  at 
the  ends  of  the  gate  were  eight  inches  higher  than  the  adja- 
cent fence,  and  the  line  of  the  road  was  indicated  by  tracks  of 
the  wagons  and  horses,  though  it  was  not  much  used. 
Appellant  had  occasion  to  use  it  only  once  or  twice  a  mt»nth, 
but  an  ordinary  observer,  with  ordinary  sight,  could  readily 
see  and  trace  it  by  these  means. 

On  April  30,  1887,  Harper  conveyed  the  lot  to  appellee, 
also  reserving  by  his  deed  "  the  right  of  way  over  the  south 
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part  of  said  tract  for  transit  for  the  ri^lit  to  convey  fuel  to 
and  from,'*  etc.  Possession  was  given  immediately,  and  ap- 
pellee, like  his  grantor, ^acquiesced  in  the  continued  use  of  the 
road  by  appellant  as  before  and  used  it  himself  inlikemannen 
until  the  summer  of  1SS9,  when  he  moved  his  coal  house 
and  obstructed  the  way  as  charged  in  the  bill.  The  defense 
is  that  this  road  was  not  over  the  south  part  of  said  tract, 
and  that  the  reservation  was  not  of  a  right  over  any  specific 
road. 

We  think  that  in  its  ordinary  and  popular  sense  "the  south 
part"  is  a  description  in  contracjistinction  to  the  north  part 
only.  It  does  not  suggest  the  idea  of  a  middle  part.  A 
middle  part  is  no  specific  part,  but  any  that  is  embraced  in 
any  two  lines  between  the  north  and  ^outh  or  the  .east  and 
west  boundaries,  that  are  parallel  with  and  equidistant  from 
the  middle  line. 

Tlie  south  part  suggests  and  supposes  a  north  part,  and 
each  is  certain — the  one  being  all  that  lies  south  and  the 
other  all  that  is  north  of  the  middle  line  east  and  west.  Of 
these  two,  the  road  in  controversy  was  certainly  not  over  the 
north  part.  It  is  said  these  terms  here  meant  the  south  end 
or  side  of  the  tmct  If  "  end  "  and  "  sides  "  are  such  '*  parts  " 
as  could  support  a  road  they  are  as  uncertain  as  a  "middle" 
part,  unless  they  mean  in  this  connection  the  same  as  "  part," 
and  we  think  thev  do. 

Before  appellant  conveyed  to  Harper,  there  was  an  old 
rail  fence  on  the  west  and  north  lines  of  the  tract,  withont 
gate  or  bars,  which  was  occasionally  taken  down,  and  at 
other  points,  by  persons  coming  on  with  teams,  but  appellant 
himself  entered  at  the  point  where  the  gate  was  afterward 
put.  Harper  removed  the  old  rails  and  built  a  picket  fence 
instead,  in  which  he  set  the  gate  on  hinges.  That  was' the 
point  on  the  west  line  that  was  nearest  to  appellant's  coal 
house  (which  was  due  east),  and  very  considerably  nearer 
than  any  on  the  north  or  south  lines.  Hence  his  selection 
and  use  of  that  as  the  way  to  it  from  the  city  of  Colchester. 
There  can  be  no  reasonable  doubt,  from  the  evidence,  that 
that  was  the  way  he  intended  to  reserve,  nor  that  Harper  so 
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understood  and  agreed  to  it,  and  intended  the  same  epecifiG 
way  by  the  reservation  in  his  deed  to  appellee.  Appellant's 
deed  was  on  record  and  the  way  was  traceable  on  tli^  land 
when  appellee  purchased,  and  the  same  use  was  thereafter 
continued,  with  his  knowledge  and  consent,  for  more  than  two 
years.  These  facts,  in  our  opinion,  fixed  the  location  as 
against  him,  if  the  terms  of  the  reservation  did  not.  He 
had  no  more  right  to  change  the  point  of  entrance  on  his 
tract  than  the  terminus  on  appellant's. 

We  infer  from  the  argument  for  him,  and  from  the  evi- 
dence, that  the  decree  must  have  been  based  on  one  or  both 
of  the  points  made  by  counsel  here,  and  above  stated.  For 
the  reasons  indicated  it  will  be  reversed  and  the  cause 
remanded. ' 

He  versed  and  remanded. 


Peter  Paugh 

V. 

M.  F.  Paugh. 


Forcible  Detainer — Lease — Erroneous  Description — A mhiguity — %atent 
-—Patent. 

Id  an  action  of  forcible  detainer,  the  defendant  contending  that  owinf? 
to  a  lease  of  the  premises  in  question,  the  plaintiff  was  not  entitled  to 
pomession,  the  only  question  being  as  to  the  admissibility  of  extrinsic  parol 
evidence  to  identify  the  premises,  the  same  not  having  been  described 
with  certainty  in  said  lease,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  judgment  for  the  defendant* 

[Opinion  filed  June  12.,  1891.] 

Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Greek,  Judge,  presiding. 

Messrs.  Thomas  F.  Tipton  and  William  Don  Macs,  for 
appellant. 
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Messrs.  Joseph  V.  Gkaff,  T.  N.  Gkeen  and  W.  E.  Cce- 
EAN,  for  appellee. 

Pleasai^ts,  J.  This  was  an  action  for  forcible  detainer 
commenced  March  6,  1890,  and  on  appeal  tried  by  the  court 
without  a  jury;  judgment  was  given  for  the  defendant  on  the 
ground  that  on  the  2Sth  of  October,  1889,  plaintiff  had  leased 
the  premises  to  one  Jesse  A.  Haines  for  one  year  from  March 
1,  1890,  and  was  therefore  not  entitled  to  possession  when  tlie 
suit  was  brought. 

The  only  question  in  the  case  is  upon  the  admissibility  -of 
extrinsic  parol  evidence  introduced  to  identify  the  premises, 
which  are  not  certainly  described  in  said  lease.  The  proper 
description  is  the  S.  J  N.  E.  i  and  S.  E.  J  K  W.  }  of  Sec- 
tion 10,  and  the  S.  i  N.  W.  i  of  Section  11,  all  in  T.  22  N., 
R.  2  West,  in  Tazewell  County,  Illinois,  while  in  the  lease  it 
is :  **  The  following  described  real  estate  in  Tazewell  County, 
Illinois,  to-wit:  One  hundred  and  twenty-five  acres  in  Sec- 
tion 10,  also  eighty  acres  in  Section  11,  T.  22  North,  of 
Kange  2  West"  Parol  evidence  was  admitted,  over  objec- 
tion, to  show  that  plaintiff  pointed  out  to  Haines  the  identical 
lands  in  question  as  those  intended  by  his  lease,  and  also  that 
he  owned  these  and  no  other  lands  in  the  sections  mentioned. 

We  think  it  unnecessary  to  review  the  numerous  authorities 
cited  on  the  subject  of  patent  and  latent  ambiguities  and  the 
admissibility  of  parol  evidence  to  affect  written  instruments. 
It  does  not  expressly  appear  from  the  lease  that  there  were 
other  lands  in  those  sections,  nor  by  conclusive  presumption 
from  anything  expressed  in  it     If  an  inconclusive  presump- 
tion may  be  rebutted,  why  may  it  not  be  confirmed  by  parol 
evidence  ?     Where  the  ambiguity  is  made  to  appear  certainly 
only  by  evidence  dehors  the  instrument,  why  may  not  such 
evidence  be  resorted  to  for  its  explanation?     The  presump- 
tion, in  tlie  absence  of  proof  to  the  contrary,  that  a  tract  of 
land  described  as  a  quarter  section,  contains  a  certain  number 
of  acres,  is  hai'dly  stronger  than  the  presumption  from   the 
description  of  a  house  as  the  one  known  and  numbered  as  JS'o. 
—  Thirty-second  &ti*eet,  that  there  was  more  than  one  houso 
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on  that  street.  Yet  the  ambiguity  in  this  last  description  was 
held  to  be  latent  —  made  to  appear  by  evidence  dehors  the 
description  in  the  lease.  Bulkley  v.  Devine,  127  111.  406. 
The  rule  declared  and  authorities  cited  in  that  case  (p.  410), 
we  think,  justify  tlie  ruling  of  the  court  below  in  this,  and 
the  judgment  will  therefore  be  affirmed. 

Judgnnent  affirmed. 


PcjRE  Ice  &  Cold  Storage  Company 

V. 

Jamfs  p.  Hill. 

Guaranty — Preseyvation  of  Goods  in  Cold  Storage  Warehouse— Eti- 
denee — Instructions. 

In  an  action  brought  to  recover  for  injury  to  certain  butter  stored  with 
defendant,  upon  its  alleg^ed  flfuaranty  to  keep  the  f^anie  pure  and  Round,  this 
conrt  declines,  ia  view  of  the  evidence,  to  interfere  with  the  judgment  for 
the  plaintiff. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Sangamon  Connty;  the 
Hon.  J.  A.  Ckkiokton,  Judge,  presiding. 

Messrs.  Conkling  &  Grout,  for  appellant 
Mr.  E.  L,  Chapin,  for  appellee. 

Wail,  J.  This  suit  originated  before  a  justice  of  the 
peace  and  was  taken  by  appeal  to  the  Circuit  Court,  where 
the  plaintiff  recovered  a  verdict  and  judgment  thereon  for 
$200. 

The  canse  of  action  alleged  was  that  the  defendant  under- 
took to  keep  a  certain  quantity  of  buttej*  for  the  plaintiff  in 
the  cold  storage  warehouse  of  the  defendant  and  guarantee<i 
that  said  butter  should  be  preserved  and  remain  sound   and 
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pare  wbile  in  said  warehouse,  but  that  it  was  not  so  pre- 
served and  became  nnsound  and  impure. 

The  questions  of  fact  were  whether  defendant  undertook  as 
alleged,  whether  the  butter  was  in  ^ood  condition  when  re- 
ceived for  storage,  and  what  was  its  condition  when  removed; 
and  these  were  all  solved  bj  the  jury  in  favor  of  the  plaint- 
iff.   Appellant,  in  its  brief,  vigorously  insists  that  the  evidence 

".  does  not  support  the  verdict,  but  after  full  consideration  wo 

i  find  no  occasion  to  interfere  with  the  judgment  on  tliis  ground. 

As  to  whether  there  was  such  a  guaranty  as  alleged,  there  is 
some  conflict,  wiiich  the  jury  settled,  and  properly,  as  we  are 
inclined  to  think.  The  object  of  cold  storage  is  to  preserve 
fresh  meats,  fruits,  butter,  etc.,  from  decay,  by  sufficiently  re- 

'y.  ducing  the  temperature  of  the  place;  and  it  was  reasonable  to 

believe  that  there  was  a  guaranty  to  that  effect  as  testified  by 
plaintiff. 

Whether  the  object  would  be  accomplished  would  depend 
npon  the  construction  and  management  of  the  storage  rooms, 

'  matters  for  which  defendant   would    naturally  be  responsi- 

ble and  as  to  wliich  plaintiff  would  naturally  rely  upon  the 
defendant's  undertaking. 

As  to  the  condition  of  the  butter  when  received  and  when 
taken  out,  there  is  no  conflict  in  the  testimony,  and  wliile  the 
proof  is  not  perfectly  conclusive  on  these  points,  it  suffi- 
ciently tends  to  maintain  the  plaintiff's  allegations. 

It  is  urged  by  appellant  that  it  was  error  to  assume,  in  the 
first  instruction  for  plaintiff,  that  there  was  evidence  tending 
to  show  that  defendant  warranted  the  butter  in  controversy 
would  keep  in  defendant's  warehouse,  and  that  it  was  error 
to  assume  in  the  second  instruction  that  the  loss  was  occasioned 
by  a  defect  in  the  storage.  In  view  of  the  evidence,  as  we 
regard  it,  these  objections  are  unduly  technical  and  refined. 
There  was  ample  ground  upon  which  to  predicate  the  instruc- 
tions. Nor  did  the  court  err  in  refusing  the  eighth  instruc- 
tion asked  by  defendant,  as  the  point  thereof  was  presented 
well  enough  in  tlie  latter  clause  of  the  second  given  for 
defendant.  No  other  objections  are  urged  and  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 
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James  Harrib  et  al. 

V. 

William  T.  Carson. 

Bightffayg — Liability  of  Commiaaioners  for  Damages  Arising  fi'otn  the 
Improper  Grading  of— Overseers. 

The  work  of  repairing;  highways  is  ministeria];  for  personal  negligfence 
in  its  performance,  tbe  commissioners  of  highways  will  be  personally  liable, 
if  injury  results,  and  what  work  is  done  by  an  overseer  as  such  upon  the 
roads  in  his  district,  with  the  knowledge  of  the  commissioners,  must  be 
presumed  to  have  been  done  with  their  approval  until  the  contrary  is  shown. 

[Opinion  filed  Juno  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Cbeighton,  Judge,  presiding. 

Messrs.  Connolly  &  Matheb,  for  appellants. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Pleasants,  J.  This  was  an  action  on  the  case  against 
appellants  and  Arthur  Washburne,  who  were  the  commission- 
ers of  highways  of  the  town  of  Laomi,  for  flooding  appellee's 
land  by  improperly  grading  a  public  road.  The  jury  returned 
a  verdict  of  guilty  against  appellants,  and  assessed  the  damages 
at  $1. 

They  claim  that  the  evidence  failed  to  connect  them  with 
the  work  complained  of  in  any  such  way  as  would  make  them 
liable. 

The  highway  lies  along  the  east  side  of  appellee's  forty- 
acre  tract,  crossing  a  depression  by  which  the  surface  water 
naturally  flowed  from  it,  and  the  work  complained  of  was  the 
raising  of  the  grade  a  few  inches.  It  was  done  one  day  in 
the  fall  of  1889,  by  the  overseer  and  his  hands,  without  any 
special  direction  by  the  commissioners,  or  knowledge,  before 
it  was  begun,  of  his  intention  to  do  it     But  there  was  evi- 
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dence  tending  to  prove  that  appellee  was  dissatisfied  with  the 
work  done  there  in  previous  years,  as  having  the  effect  to 
spread  and  hold  the  water  on  his  land  to  the  injury  of  hip 
grass  and  other  crops,  and  that  he  had  made  special  complaint 
of  it  for  that  reason  to  the  commissioners  and  to  the  over- 
seer. On  the  day  referred  to,  while  this  last  work  was  being 
done,  each  of  the  appellants  was  there  for  a  short  time,  but  it 
does  not  appear  that  either  of  them  took  any  part  in  it,  or 
gave  any  direction  or  expressed  any  feeling  or  opinion  about 
it.  Harris  made  some  inquiry  or  suggestion  about  the  use  of 
a  grader.  Mitchell  had  come  tb.ere  for  another  purpose — to 
see  his  brother,  who  was  one  of  the  hands,  on  private  busi- 
ness, and  he  said  nothing  that  was  remembered  about  the 
road.  This  is  all  the  evidence  of  their  connection  with  the 
matter. 

Under  the  statute  the  commissioners  "  have  charge  of  the 
roads  and  bridges  of  their  respective  towns," and  are  required 
"to  keep  the  same  in  repair,  and  to  improve  them  so  far  as 
practicable."  Hurd's  R  S.,  1889,  Chap.  121,  Sec.  2.  This 
general  statement  would  seem  to  fix  the  ultimate  responsibil- 
ity for  their  condition,  as  a  rule,  and  the  effect  of  the  spe- 
cific duties  prescribed  is  in  harmony  with  it  The  work  of 
repairing  highways  is  ministerial.  For  personal  negligence  in 
its  performance  the  commissioners  would  be  personally  liable 
if  injury  resulted.  Tearney  v.  Smith,  86  111.  391;  Tinney  v. 
Morgan,  21  111.  App.  229;  Allen  v.  Michel,  38  111.  App.  313. 

Their  relations  to  overseers  are  plainly  those  of  superiors. 
Sec.  90,  91  of  the  chapter  above  referred  to;  Hizer  v.  Town 
of  Rockford,  86  111.  325.  The  latter  was  appointed  by  them, 
and  bound  "to  execute  all  their  lawful  orders." 

From  these  provisions  and  relations  we  think  it  follows  that 
what  is  done  by  an  overseer,  as  such,  upon  the  highways  in 
his  district,  with  their  knowledge,  must  be  presumed  to  have 
been  done  with  their  approval,  until  the  contrary  is  shown. 
In  this  case  appellants,  actually  seeing  the  work  under  way 
in  time  to  control  it,  did  not  disapprove  it  Having  author- 
ity, means  and  opportunity  to  have  it  done  with  due  regard 
to  the  rights  of  appellee,  they  permitted  it  to  be  done  as   it 


Third  District — November  Term,  1 890.     1 49 

BcowDback  v.  Vandeveer. 

\ra6.  That  its  direct  effect  vas  injurious  to  his  land  as  alleged, 
is  not  denied.  Counsel  "  concede  for  appellants  that  if  they 
were  liable  at  all,  the  jury  de^ilt  very  mercifully  *  *  * 
in  view  of  so  much  evidence  to  support  a  larger  finding." 
We  are  inclined  to  think  that  public  policy  as  well  as  private 
right  are  with  the  appellee  on  the  question  of  their  liability. 
Duty  and  responsibility  go  along  with  power  and  opportu- 
nity. The  superior  officer  can  not  be  indifferent  to  or  irrespon- 
sible for  what  he  knows  his  inferior  is  doing  or  intending  to 
do,  and  can  prevent  or  control. 

It  is  said  the  court  erred  in  refusing  to  give  certain  instruc- 
tions asked  by  defendants,  but  we  see  nothing  important  and 
correct  in  them  that  is  not  contained  in  those  given. 

Judgment  affirmed. 


William  H.  Brownback 

V. 

Horatio  M.  Vandeveer. 

^arfAowwffien— Trorer— fFA«a<  in  Store— Evidence, 

*Dw  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judg^ 
®nt  fop  J jj^  plaintiff  in  an  action  of  trover  based  upon  the  alleged  conver- 
"  ^y  a  warehouseman  of  a  certain  quantity  of  wheat. 

[Opinion  filed  June  12,  1891.] 

Tr    ^^^Al  from  the  Circuit  Court  of  Christian  County;  the 
*  '^-^coB  FouKB,  Judge,  presiding. 

It 

®^Bi»Q^  j^^  McCaskill  &  Son  and  J.  C.  McBbide,  for  appel- 
f ^^1*8.  Jahes  M.  Taylor  and  John  G.  Dbbnnan,  for 

^*^-^Sants,  J.     This  was  an  action  of  trover  against  appei- 
^  *^f  an  alleged  conversion  of  810  bushels  of  wheat     The 
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ti'ial,  which  was  by  the  court  without  a  jury  upon  tlie  issue 
of  not  guilty,  resulted  in  a  judgment  for  plaintiff  for  $563.32. 

As  to  the  law  of  the  case  there  was  no  important  difference 
between  the  parties  nor  between  either  of  them  and  the 
court 

Appellant  contends  that  the  evidence  failed  to  show  such 
an  interest  of  appellee  in  the  property  as  was  required  in  order 
to  maintain  the  action,  or  any  sufficient  demand  of  it  by  liim; 
and  also  that  the  damages  assessed  exceeded  the  amount 
shown. 

He  was  a  grain  dealer,  running  a  warehouse  and  elevator  at 
Edinbnrg.  Tlie  wheat  in  question  was  delivered  to  him 
there  by  tenants  of  appellee,  mixed  with  other  of  like  grade 
and  disposed  of  in  the  usual  course  of  his  business.  He 
admits  his  undei-standing  that  the  proceeds  were  to  be  paid 
to  appellee,  but  insists  that  the  wheat  was  the  property  of 
the  tenants  until  so  delivered,  and  by  the  delivery  became 
his. 

On  the  other  hand  appellee  claims  there  was  no  sale  to 
appellant;  that  the  wheat  was  delivered  in  his  name  and  for 
him,  as  his,  and  subject  to  his  sole  exclusive  control;  that 
appellant  refused  to  pay  the  price  he  asked  for  it,  whereupon 
he  tendered  the  amount  due  for  storage  and  demanded  the 
property.  / 

Of  the  810  bushels  in  controversy,  736  were  delivered  early 
in  August,  1889,  by  William  Berry,  who  was  then  in  arrears 
for  the  rent  of  the  preceding  year  ($480).  Appellee  and  his 
son  testified  that  in  June,  Berry  came  to  his  office,  reported 
the  prospects  as  to  the  wheat  crop  and  agreed  to  deliver  it  at 
one  of  the  warehouses  in  Edinburg  in  his  name  and  for  him. 
On  the  17th  of  July  he  addressed  to  appellant  a  note  as  fol- 
lows: *'Mr.  William  Berry  (son  of  R.  E.  Berry)  has  land 
leased  of  me  and  has  not  paid  the  rent.  Of  this  you  will 
take  notice,  and  if  you  buy  grain  of  him  you  will  make  ar- 
rangements to  pay  the  amount  due  from  him."  But  he  was 
not  satisfied  with  the  security  of  this  agreement  of  Berry  and 
notice  to  appellant,  the  wheat  being  still  the  property  and 
under  the  control  of  the  tenant     Therefore,  in  August,  when 
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the  threshing  was  in  progress,  he  placed  a  distress  warrant  in 
tlie  hands  of  constable  Sharp  with  directions  to  levy  it  unless 
he  should  be  satisfied  that  Berrv  would  deliver  it  as  he  had 
agreed  and  his  father  should  become  responsible  for  his  fail- 
ure. Sharp  testified  that  William  Berry  said  he  would  deliver 
it  in  Vandeveer's  name  and  that  Vandeveer  was  to  have  the 
proceeds;  that  R.  E.  Berry  agreed  to  see  that  it  was  deposited 
in  Vandeveer's  name;  that  appellee  was  present  and  heard  a 
part  of  Lis  conversation  with  R.  E.  Berry,  and  told  witness 
on  two  occasions,  within  a  week  or  two  afterward,  that  the 
wheat  had  been  deposited  there  in  appellee's  name.  Ho  did 
not  himself  see  it  delivered,  nor  know  what  the  arrangement 
between  Berry  and  appellant  in  reference  to  it  was;  and  he 
had  no  authority  from  appellee  to  make  any  with  either,  as 
to  when,  or  who  should  say  when,  it  was  to  be  sold,  nor  did 
he  know  or  remember  whether  anything  on  that  subject  was 
said  by  appellant  or  either  of  the  Berrys.  Each  of  them  tes- 
tified that  on  one  occasion  or  another  it  was  said  In  the  presence 
of  Sharp  that  William  Berry  was  to  have  the  selling,  or  fixing 
the  time  of  selling,  and  thus  of  determining  the  price,  which 
was  to  be  the  market  price  of  like  grain  at  the  time  so  fixed,  but 
the  proceeds  were  to  go  to  appellee,  and  that  Sharp  paid  that 
was  right,  or  was  the  understanding.  Appellant  and  William 
Berry  stated  that  such  was  the  arrangement  between  them^ 
and  that  Berry  claimed  that  he  had  until  the  first  day  of  the 
next  June  to  fix  the  time  of  sale.  He  claimed  on  the  witness 
stand  that  he  had  never  soid  the  wheat  to  anybody  and  it  was 
still  hie.  Appellant  said  he  understood  that  since  Berry  was 
not  to  get  back  the  grain  delivered,  nor  a  like  quantity  of  the 
same  grade,  the  delivery  made  a  sale  to  him,  though  for  a 
price  to  be  thereafter  determined  and  paid  to  a  third  party 
the  market  price  on  the  day  Berry  should  choose  for  settlement. 
But  it  appears  that  soon  after  the  delivery  appellant 
called  at  the  bank  of  H.  M.  Vandeveer,  informed  Eugene 
Vandeveer,  appellee's  son,  of  the  fact  of  such  delivery  and 
showed  him  a  memorandum  of  the  weights.  Eugene 
testified  tliat  he  then  asked  appellant  what  wheat  was 
worth,  to  which  the  latter  i*eplied,  "  Seventy  cents  a  bushel;" 
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that  he  then  said:  "Berry  seems  inclined  to  be  fair  with  iis, 
and  I  think  we  will  not  want  to  sell  the  wheat  without  con- 
sulting his  wishes  for  the  present,  but  I  will  see  my  father 
about  it;"  that  his  father  said :  "  Tell  Brownback  to  hold  the 
wheat  for  ine  until  further  notice; "  that  he  "  wanted  to 
wait  and  see  Berry  before  selling,  to  see  what  his  wishes  were;" 
he  *' didn't  want  to  act  arbitrarily  about  it;"  which  the  wit- 
ness said  he  did  tell  Brownback,  who  replied,  "All  right,"  or 
something  of  that  kind. 

Brown  back's  account  of  this  conversation  is  shorter,  but 
widely  ditferent.  He  says:  "I  told  him  that  Berry  had 
hauled  his  wheat  in  and  asked  liim  if  it  was  true  that  Berry 
had  the  right  of  selling  the  wheat,  and  he  said  he  would  go 
upstairs  and  see  his  father  about  it.  He  came  back  and  said: 
*  It  is  all  right.  William  Berry  has  the  right  of  selling  the 
wheat,  but  I  want  it  distinctly  understood  that  the  proceeds 
are  to  go  to  my  father.'     I  said,  *I  understand  that.'" 

The  only  other  witness  as  to  this  conversation  was  L.  T. 
Slater,  who  testified  that  appellant  "  came  into  the  bank  in 
the  early  part  of  August,  '89,  and  inquired  for  Vandeveer. 
Vandeveer  was  introduced  to  him,  and  Brownback  said  he  had 
come  to  see  him  about  the  Berry  wlieat.  They  had  a  paper 
they  referred  to.  Something  was  said  about  the  price  of 
wheat.  Vandeveer  said  to  hold  the  wheat  on  deposit.  Don't 
remember  of  anything  being  said  about  Berry  having  the 
right  of  saying  when  the  wheat  should  be  sold." 

Vande veer's  version  is  not  only  thus  corroborated,  but  is  in 
itself  the  most  consistent  and  probable.  His  father  testified 
that  Berry's  agreement  in  June  was  to  deliver  the  wheat  for 
him,  in  his  name  and  under  his  control,  to  sell  as  he  might  sell 
anything  else  he  owned.  He  took  measures  to  have  it  per- 
formed, and  claimed  that  it  was  performed.  Why,  then, 
should  he  send  word  to  appellant  that  Berry  had  the  right  of 
selling?  Besides,  Eugene  also  knew  the  agreement  and  how 
liis  father  understood  it.  He  had  no  occasion,  therefore,  to 
go  upstairs  and  see  him  about  that,  but  might  well  do  so 
about  selling  at  the  present  market  price,  which  he  was  in- 
formed by  appellant  was  seventy  cents,  without  consulting 
Berry. 
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Thus  it  seems  to  have  beensljown,by  a  clear  preponderance 
of  the  evidence,  that  appellant  then  recognized  the  property 
and  right  of  control  as  in  appellee.  He  acted  as  if  he  had  so 
imderetood  it  before.  Ho  accepted  appellee's  instruction  "  to 
hold  the  wheat  for  him  until  further  notice,"  and  not  as 
vendee,  but  "  on  deposit." 

Other  evidence  in  the  case  tended  to  show  that  appellant 
entered  the  wheat  on  his  books  as  Vande  veer's ;  that  lie  made  an 
offer  to  appellee  for  it,  not  as  of  the  proceeds  of  its  sale 
already  made,  but  as  an  offer  t9  purchase,  being  responsive  to 
an  offer  then  made  by  appellee  to  sell ;  that  when  demand 
was  made  of  the  wheat,  he  did  not  at  first  refuse  absolutely 
or  on  any  ground  involving  a  denial  of  appellee's  right,  but 
because  other  business  ])re vented  his  attending  to  it  at  that 
time;  that  he  promised  to  comply  on  the  following  Monday; 
and  that  before  that  day,  and  very  soon  after  the  promise,  he 
declared  to  appellee's  agent  that  he  would  not  deliver  it. 

He  claimed  that,  in  the  meantime,  he  had  informed  Berry 
of  the  demand  made,  and  been  by  him  forbidden  to  comply. 
But  if,  by  his  agi'eement  with  Berry  and  estopping  admission 
to  appellee,  he  had  complicated  his  relations  so  as  to  be  sub- 
ject to  liability  to  both,  it  was  his  own  fault,  and  he  can  not 
set  up  his  contract  obligations  to  one  as  an  excuse  for  what 
would  otherwise  have  been  a  tort  against  the  other.  Appel- 
lee denies  that  he  had  any  notice  of  the  alleged  contract. 
There  was  no  evidence  to  the  contrary,  unless  it  was  the  state- 
ment said  to  have  been  made  to  Sharp,  as  above  mentioned. 
But  Sharp  had  no  authority  to  make  or  consent  to  such  an 
arrangement.  His  agency  was  limited  to  seeing  that  the 
wheat  was  delivered  for  and  in  the  name  of.  appellee.  He 
had  no  recollection  of  the  statement  referred  to,  and  if  it  was 
made  in  his  presence  it  did  not  affect  appellee  as  notice. 
Moreover,  as  between  Berry  and  appellee,  it  appeared  by  the 
testimony  of  two  to  one,  in  addition  to  that  already  men- 
tioned, that,  on  the  23d  of  August,  they  settled  the  matter  by 
an  agreement  which  would  have  extinguished  the  alleged 
right  of  Berry,  if  it  had  been  before  reserved.  By  that  agree- 
ment, as  testified  to  by  appellee  and  his  son,  the  parties  reck- 
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oned  the  wheat  at  seventy  pents  per  bueliel,  and  Berrj  was 
credited  for  the  full  amount  at  that  rate  b}'  indorsement  then 
made  on  his  copy  of  the  lease.  Berry  denied  that  there  was 
siicli  a  settlement,  and  sjiid  they  only  counted  np  to  see  how 
much  he  would  still  be  owinor  if  the  wheat  should  bring  sev- 
enty cents;  Hiat  he  left  his  copy  of  the  lease  with  them  at 
their  request,  and  the  indorsement  was  not  then  made ;  but 
appellee  and  his  son  very  positively  affirhied  it,  and  the  lease, 
with  the  credit  indorsed,  was  introduced. 

The  evidence  relating  to  this  transaction  was  objected  to  and 
its  admission  is  the  only  ruling  in  the  course  of  the  trial  that 
is  seriously  complained  of.  Had  the  cause  been  tried  by  a  jury, 
the  objection  would  be  worthy  of  more  consideration.  Appel- 
lant's rights,  as  existing  when  he  received  the  wheat,  could 
not  be  affected  by  any  subsequent  arrangement  between  Berry 
and  appellee  without  his  consent.  But  it  does  not  appear  that 
the  court  refused  or  modified  any  proposition  of  law  sub- 
mitted on  the  part  of  the  defendant,  nor  are  any  as  asked  or 
given,  shown  in  the  abstract. 

It  may  be  presumed  that  counsel  called  attention  to  this  objec- 
tion, by  some  of  them,  and  that  the  court  concurring  in  their 
view,  did  not  misapply  this  evidence  to  the  injury  of  the 
defendant.  It  was  admissible  against  Berry,  both  as  claimant 
and  witness  for  appellant,  and  tends  to  show  that  appellee, 
when  he  directed  appellant  to  hold  the  wheat  for  him  (if  he 
did  so  direct,  which  was  a  question  of  fact),  and  when  he 
demanded  it,  had  no  notice  of  the  alleged  arrangement  be- 
tween him  and  Berry,  but  understood  that  the  wheat  was  his 
and  to  be  settled  for  by  him  with  Berry.  Appellant  is  re- 
sponsible only  for  his  own  recognition  and  admission  of  appel- 
lee's property  and  right  of  possession  and  control,  and  tlie 
presumption  is  that  the  court  below  so  held.  The  reference 
above  made  shows  there  was  evidence  tending  to  prove  and 
warrantingthe  finding;  that  as  against  Berry,  appellant  acquired 
this  property  and  right — not  by  the  agreement  in  June  nor  by 
the  written  notice  to  appellant,  but  by  the  delivery  for  him 
and  in  his  name ;  and  that  appellant  did  so  recognize  and  admit 
it  as  to  estop  his  denial  of  it.    His  own  statement  that  he  asked 
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Eagene  if  it  was  true  that  Berry  had  the  right  of  Belling, 
whether  true  or  untrue,  is  evidence  that  he  did  not  rely  upon 
the  arrangement  set  up  in  his  defense. 

The  other  seventy-three  busliels  were  delivered  by  Mr. 
Houchen,  another  tenant  of  appellee,  in  the  name  of  Eugene 
Vandeveer.  But  Eugene  testified  that  at  the  bank  interview 
mentioned^  he  informed  appellant  that  it  also  was  his  father's 
and  to  be  held  and  disposed  of  like  the  other.  Honclien 
makes  no  claim  to  it  And  as  to  the  damages,  there  was  also 
such  a  conflict  as  made  the  finding  conclusive. 

We  see  no  reason  to  suppose  that  another  trial  could  result 
diflEerently.     The  judgment  will  be  aifirmed. 

Judgment  affirmed. 


PfliiiO  B.  Miles  and  Charles  C.  Miles 

V. 

Robert  B.  Andrews  and  Wells  Andrews. 

Negotiable  Instruments  —  Notes — Consideration  — Transactions  upon 
Board  of  Trade — Options — Endenee — Instructions — Gaming. 
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L    An  unlawful  consideration  is  neither  good  nor  valuable  in  law. 

2.  The  buying;  and  selling  of  options  in  grain,  it  being  understood  and 
intended  that  neither  the  buyer  nor  seller  is  to  receive  or  deliver  the  grain 
80  bought  or  sold,  and  that  the  loss  or  gain  resulting  shall  be  settled  by  the 
payment  or  receipt  of  the  difference  between  the  prices  agreed  upon  and 
the  market  value  of  the  same  at  the  time  appointed  for  delivery,  constitute 
gaming  transactions. 

3.  Where  such  purchases  and  sales  are  made  through  commission  mer- 
chants upon  the  Board  of  Trade,  in  conformity  with  orders  of  a  broker,  the 
purpose  or  understanding  of  the  former  and  of  the  parties  of  whom  they 
buy  and  to  whom  they  sell,  is  immaterial  in  an  action  brought  by  such 
broker  to  recover  upon  notes  given  by  one  of  his  patrons  covering  such 
transactions. 

4.  That  orders  were  in  form  for  the  actual  purchase  and  sale  of  wheat 
for  future  delivery,  is  a  circumstance  of  little  weight  as  evidence  of  intpn- 
tioD,  and  the  actual  delivery  under  one  order,  will  not  be  conclusive  of 
an  intention  to  receive  it.  when  the  order  for  purchase  Wiis  given  , 

5.  Where  notes  were  given  to  cover  losses  on  several  deals,  in  one  of 
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Tain  was  delivered,  the  conBideratioo  being  entire,  the  illet^l- 

art  will  (aint  the  whole. 

tat«mcnt  of  tbe  defendant  in  an  action  on  «ncb  notes,  that  ha 
1.  expcciing  to  pa;  them  if  the  balance  was  asaiust  hiiu  when 
■d,  can  not  arail  the  plaintiff  in  Bucb  action. 
'0  parliea  honestly  intend  an  actual  purcliRRO  oF  property  for 
ery,  the  purchaser  may  lawfully  sell  oat  bia  bargain  baCors  the 
it^d  for  delivery,  and  such  a  purchase  for  epecuUtion  is  as  valid 
itber  purpose. 

:haracterof  such  deals  depends  apon  the  in'ention  or  under* 
tbepHrtiesthentto.  to  be  determined  by  the  jury  froni  tbeevideoce. 
.  action  brought  to  recover  upon  promiseory  notee,  tbe  defend- 
ding  that  they  were  without  good  and  vaiunble  consideration, 
ivenfor  money  won  by  tbe  plaintiffs  from  one  of  the  defendants 
ing  in  Ihe  market  price  of  gruin.Ihis  court  holds  tiiat  evidence 
C4:r(ain  telephonic  mesKngi;  between  two  of  (he  parlies  hereto 
ly  admi'ted.  likewise  statements  made  by  a  person  named, 
B  character  of  tbe  transactions,  and  bj  an  agent  of  the  plaintiffs 
of  tbe  procurement  of  Ihe  execution  of  the  notes  in  suit,  and 
interfere  with  tbe  judgment  tot  tbe  defendants. 

[Opinion  filed  Jnne  12,  1891.] 

I.  from  the  Cironit  Coiut  of  Tazewell  CouDtj;  tbe 
W".  Ukebn,  Judge,  presiding. 

."W.DoN  MATisand  Jack  &Tichenor,  for  appellants, 
rcnmstances  relied  npon  to  prove  the  illegality  of 
ract  are  consietent  with  the  claim  that  it  was  a  legit- 
siness  trnnsuction.  It  is  probably  true  that  dealings 
ns,  as  it  ie  called,  are  frauglit  with  much  evil.    But  it 

that  exiBting  laws  do  not  reach.  Ko  case  has  been 
ich  declares  eiich  a  contract  illegal.  If  we  should  so 
ronid  bo  difficult,  if  not  impossible,  to  draw  the  line 

legal   and  illegal  transactions.     Hatch  v.  Douglass. 

UG,  128;  Rumsey  v.  Berry,  65  Me.  570;  Edwards  v. 
Iioff,  38  Fed.  Hep.  tl35. 

stiniuuy  of  plaintiffs  eeems  to  be  conclusive,  in  that 
■matively  show  every  element  of  good  faith  in  all 
lings  with  the  defendants.  They  had  no  interest  in 
action  oxcG|)t  to  place  the  contracts  for  the  defend- 
licy  had  no  interest  in  the  gains  or  losses,  and  neither 
■  commission  agents.    The  contracts  were  actually 
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placed  by  Milmine,  Bodman  &  Co.  for  a  commission  paid  to 
them.  It  was  immaterial  to  them  whether  defendants  made 
money  or  lost,  as  their  commissions  were  not  affected  by  loss 
or  gain.  Plaintiffs  had  no  interest  in  the  transaction  what- 
ever, and  did  not  want  to  carry  the  transactions,  and  so 
advised  R  B.  Andrews.  They  did  not  even  approve  of  his 
speculating  on  the  Board  of  Trade.  It  was,  as  they  say,  only 
on  account  of  the  fact  that  defendants  were  old  friends,  and 
had  been  doing  business  with  them  for  a  long  while,  that  they 
placed  the  contracts.  Is  there  a  single  syllable  of  testimony, 
on  either  side,  that  the  notes  were  given  for  money  won  by 
the  plaintiffs  from  the  defendants  in  speculating  on  the  mar- 
ket price  of  grain,  that  it  was  understood  by  both  parties  that 
no  grain  should  be  delivered,  and  that  the  loss  or  gain  should 
be  settled  by  the  payment  of  the  differences  between  the  pur- 
chase price  and  the  market  price  at  the  time  appointed  for 
the  delivery,  and  that  the  notes  were  given  in  consideration 
of  such  losses  by  defendants,  and  gains  by  the  plaintiffs,  as 
is  alleged  in  defendants'  only  plea  ?  In  what  one  of  the  sev- 
eral transactions  is  it  shown  that  plaintiffs  gained  one  penny? 
Or  where  does  it  appear  that  defendants  lost  one  j)enny 
which  the  plaintiffs  received,  or  could  have  received?  There 
must  be  two  parties  to  a  gambling  contract,  and  what  the  pur- 
pose of  the  one  may  be  is  of  no  consequence  unless  the  otiier  had 
notice  of  such  purpose.  "  It  can  not  be  a  wager  unless  pai^ 
ties  are  cognizant  of  the  facts."  Hibblewhite  v.  McMorine, 
6  Mees.  &  W.  462.  And  when  it  appears  that  a  broker  has 
advanced  money  for  his  principal  at  his  request,  it  will  never 
be  inferred  that  the  agent  knew  his  principal  intended  to 
make  illegal  use  of  it.  The  cases  all  hold  the  gambler  to 
strong  affirmative  proof  that  his  broker  had  knowledge  of 
his  illegal  intent.  Pixley  v.  Boynton,  79  111.  351;  Benson  v. 
Morgan,  26  111.  App.  22;  Rumsey  v.  Berry,  65  Me.  570; 
Roundtree  v.  Smith,  108  U.  S.  269;  Irwin  v.  Milliar,  110  U. 
S.  499;  Bartlett  v.  Smith,  4  McCrary,  388;  Bangs  v.  Hornick, 
30  Fed.  Rep.  97;  Clark  v.  Foss,  7  Biss.  540;  Clay  v.  Allen, 
63  Mi88.  426;  Lehman  v.  Strasburger,  2  Woods,  554;  Gregory 
V.  Wendell,  40  Mich.  432;  Wall  v.  Schneider,  69  Wis.  352; 
Murry  v.  Ochiltree,  59  la.  435. 
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There  is  no  proof  in  the  record  tending  to  show  that  a 
single  one  of  these  transactions  was  a  gainbh'ng  transaction, 
or  one  upon  which  the  actual  grain  was  not  only  deliverable, 
bi\t  delivered,  if  not  to  Andrews,  to  the  party  to  whom  he 
sold  it  Andrews  does  not  pretend  to  say  that  the  contracts 
to  purchase  were  optional,  but  that  the  buyer  liad  the  option 
or  right  to  sell  his  contract  before  the  grain  was  delivered 
or  deliverable.  In  his  judgment  the  contracts  were  binding 
on  him,  and  if  he  held  until  the  month  arrived,  he  would 
assuredly  be  compelled  to  receive  the  grain;  and  he  invari- 
ably, with  one  or  two  exceptions,  acted  upon  this  assumption, 
and  sold  his  grain  before  it  was  deliverable.  This  was  a  right 
he  had,  and  of  which  the  plaintiffs  had  no  control  whatever. 
All  they  did  was  to  |)lace  his  contract  as  a  personal  favor,  but 
taking  it  in  their  own  name  as  customary  with  brokers. 
Gregory  v.  Wendell,  40  Mich.  432.  But  they  invariably 
refused  to  interfere  with  this  contract  thereafter,  until  directed 
by  Andrews.  In  tlie  absence  of  proof  of  some  kind,  that  it 
was  mutually  understood  between  the  parties  that  the  delivery 
should  be  prevented  by  the  sale  of  the  property  before  it  was 
deliverable,  there  is  not  an  element  of  gambling  or  other 
illegality  in  any  of  these  transactions. 

But  the  evidence  does  not,  in  any  event,  tend  to  sustain  the 
|5lea.  No  settlement  was  made  on  the  basis  of  differences  in 
contract  price  and  market  price  when  delivery  could  be 
required,  as  stated  in  the  plea,  and  this  is  not  the  defendant's 
idea  of  his  option,  which  was  to  sell  again,  before  delivery 
The  defendants,  having  withdrawn  their  general  issue  and 
assumed  the  affirmative  upon  a  special  plea,  should  be  required 
to  present  a  defense  in  accordance  with  their  plea. 

**  Sales  for  future  deliverv  have  long  been  refi:arded  and 
held  to  be  indispensable  in  modern  commerce,  and  as  lon^  as 
tlioy  continue  to  he  held  valid,  one  wlio  buys  for  future 
delivery  luis  as  much  right  to  sell  as  any  other  person,  and 
lliere  can  not,  in  the  very  nature  of  Uiings,  be  any  valid  reason 
why  one  who  buys  for  future  delivery  may  not  resolve,  before 
making  the  purchase,  that  he  will  resell  before  the  day  of 
delivery,  and  especially  when,  by  the  rules  of  trade,  the  per- 
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son  to  whom  he  sells  will  be  bound  to  receive  the  goods  from 
the  original  seller  and  pay  him  the  contract  price.  The  objec- 
tion to  commercial  gambling  is,  that  men  enter  into  fictitions 
contracts,  never  intended  to  be  performed  by  themselves  or 
any  one  else,  and  so  affect  prices  and  trade  without  having 
any  legitimate  connection  in  fact  with  either,"  Sawyer  v. 
Taggart,  14  Bush.  727. 

Messrs.  B.  S.  Prettyman,  J.  V.  Graff  and  T.  N.  Green, 
for  appellees. 

Evidence  of  prior  conversation  is  admissible  to'  prove  an 
oral  contract  to  be  a  gambling  contract  Wilson  v.  Root,  119 
III.  159,  379;  Brand  v.  Henderson,  107  111.  145;  Hewitt  v. 
Dement,  57  111.  507. 

It  is  true,  the  plaintiffs  say  they  bought  all  the  wheat  for 
accountof  both  of  the  defendants,  but  this  both  of  the  defend- 
ants positively  deny,  and  if  they  bought  all  the  wheat  after 
the  first  option  of  May,  1886,  for  both  defendants,  why  was  it 
that  all  of  their  reports,  and  all  of  their  accounts  of  all  these 
options  were  made  out  to,  and  in  the  name  of,  Robert  B. 
Andrews,  and  all  sent  to  him,  and  none  of  them  made  out 
against,  or  sent  to,  Robert  B.  and  Wells  Andrews,  or  to  Wells 
Andrews  alone? 

TJiese  facts  and  evidence  of  the  defendants  fully  warranted 
the  jury  in  finding,  in  effect,  that  plaintiffs'  statements  in  evi- 
dence, that  they  bought  these  option  deals  for  both  of  the 
defendants,  and  got  orders  from  Wells  Andrews  for  the  dis- 
posal of  some  of  them,  and  which  was  utterly  denied  by  him, 
was  not  true. 

There  can  be  no  question  but  that  the  notes  were  given 
for  this  difference  between  the  losses  and  profits  in  these  Chi- 
cago option  deals,  between  the  plaintiffs  and  Robert  B. 
Andrews,  and  if  these  deals  were  illegal  then  there  was  no 
consideration  for  the  notes  sued  on,  for  an  illegal  consideration 
is  no  consideration.     In  re  John  Green,  7  Bissell,  338. 

'*If  any  part  of  the  consideration  of  a  note  is  illegal,  the 
whole  note  is  void."     Henderson  v.  Palmer,  71  111.  579. 

If  either  plaintiff  partner  know  the  options  were  illegal,  or 
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understood  it  to  be  a  gambling  transaction,  then  both  are  liable 
to  each  illegal  act.     Tenney  v.  Foote,  95  111.  108. 

Plaintiffs  admit  in  argument  that  there  is  no  proof  here 
that  these  purchases  were  in  fact  ever  filled;   no  proof  that 
the  party  to  whom  Andrews  sold  the  grain  ever  received  it. 
Why  were  not  Milmine  and  Bodman  called  to  prove  it,  or  a 
warehouse   receipt   for  the   grain  in  store   for   delivery  or 
receipted  as  delivered  ?     Their  absence  from  the  proof  liaa 
no  tendency  to  show  an  actual  or  a  legal  transaction  between 
plaintiffs  and  Robert  B.  Andrews.     In  Pixley  v.  Boynton,  79 
111.  351,  and  other  Illinois  cases  cited  by  appellants,  in  each 
case  the  facts  found  were  that  one  of  the  parties  to  the  con- 
tract had  no  illegal  intention,  or  that  they  were  honafide  pur- 
chasers by  evidence,  in  f?ict,  found  by  the  jury  in  the  cases 
"  proven  by  a  preponderance  of  evidence."     The  rules  and 
principles  decided  in  those  cases  do  not  conflict  with  the  evi- 
dence and  the  instructions  of  the  court  given  in  this  "case 
relying  on  the  statute.     Rev.  Statutes  of  III.,  S.  &  C,  791,  Sec 
178,  179.     We  cite  in  support  thereof  the  following  cases  : 
Pickering  v.  Cease  79  111.  32S;  Schneider  v.  Turner,  130  111.  36; 
Samuels  v,  Oliver,130  III.  76;  Lyon  v.  Culbertson,  83  111.  33; 
p.  Kreigh  v.  Sherman,  105  111.  61;  Brand  v.  Henderson,  107  111. 

]'■  142;  Peai-ce  v.  Foote,  113  111.  228;   Cothran  v.  Ellis,  125  111. 

601;  Tenney  v.  Foote,  95  111.  108;  Webster  v.  Sturges,   7 

\.  111.  App.  660;   Beveridge  v.  Hewitt,   8  III.  App.  467;   C.  N. 

■-  Bank  v.  Spaids,  8  III.  App.  549;  Doxey  v.  Spaids,  8  III.  App, 

T  649:  Griswold  v.  Gregg,  24  III.  App.  387;  Carrol  v.  Holmes,  24 

>  111.  App.  453-460;  N.  Y.  C.  G.  Ex.  v.  Mellen,  27  111.  App.  556. 

Pleasants,  J.  This  was  an  action  of  assumpsit  on  tliree 
promissory  notes  for  $1,000  each,  made  by  apjiellees  to  ap- 
pellants, two  of  which  bore  date  of  October  18,  1886,  and 
were  payable  respectively  in  one  and  two  years,  and  the  third 
of  June  20,  1887,  at  one  year,  all  bearing  interest  at  eight 
per  cent. 

The  declaration  was  in  tliree  8]>ecial  counts  upon  said  notes 
respectively,  and  the  trial  was  had  on  issues  joined,  upon  two 
special  pleas,  viz. :  First,  that  said  notes  were  given  without 
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any  good  and  valuable  consideration  whatever;  and  second, 
that  they  were  given  only  "for  money  won  by  the  plaintiffs 
from  the  defendant  Kobert  B.  Andrews,  in  speculating  on  the 
market  price  of  grain,  to  wit,  by  buying  ani  selling  deals  and 
options  in  grain;  that  in  each  and  all  of  said  deals  and  options 
it  was  understood  and  intended  by  both  the  plaintiffs  and  the 
defendant  Robert  B.  Andrews,  that  neither  party  was  to  re- 
ceive or  deliver  the  grain  so  bought  or  sold,  and  that  the  loss 
or  gain  resulting  from  such  transactions  should  be  settled  by 
the  payment  or  receipt  of  the  difference  between  the  prices 
agreed  upon  and  the  market  value  of  the  same  at  the  time 
appointed  for  the  delivery  thereof,"  and  that  the  defendant 
Wells  Andrews,  signed  them  as  surety  only.  Verdict  for 
defendants;  motion  for  a  new  trial  overruled,  and  judgmetit 
entered.  A  reversal  is  here  nrged  u|.x)n  the  grounds  that  the 
court  admitted  improper  evidence  and  gave  improper  instruc- 
tions for  the  defendants,  and  that  the  proof  did  not  fairly 
support  tlie  verdict 

Robert  B.  Andrews  had  been  buying  and  shipping  grain  at 
Washington,  in  Tazewell  county,  for  a  number  of  years,  when 
the  transactions  here  in  question  commenced.  Wells  Andrews 
was  liis  father,  carrying  on  the  business  of  milling  at  thesanie 
]>lace,  but  not  in  connection  with  the  son.  Appellants  had 
long  been  commission  merchants  and  grain  dealers  at  Peoria. 
They  had  been  doing  business  with  and  for  Robert  B.  Andrews 
for  ten  years,  buying  grain  of  him  and  selling  for  him.  Tlieir 
father  and  his  father  had  formerly  bcL'n  partners  atWashing- 
ton,  and  the  relations  of  their  families  had  always  been  very 
intimate. 

The  transactions  in  question  were  a  scries  of  purchases  and 
sales  on  the  Board  of  Trade  of  Chicago,  of  wheat  for  future 
delivery,  made  by  Milmine,  Bodman  <fe  Co.,  members  of  the 
board,  for  account  of  appellants,  who,  however,  acted  therein 
as  brokers  for,  and  at  the  request  of  Robert  B.  Andrews. 
They  were  begun  in  December,  1885,  and  continued  until 
Aagust,  1888,  and  consisted  of  about  a  dozen  purchases  and  as 
many  6ales.  The  first,  in  December,  18S5,  was  of  5,000  bush- 
els, to  be  delivered  in  May  following,  and  the  next  in  Fob- 
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ruary,  1S86,  was  for  the  same  amount  aud  delivery;  each  oi 
the  others  was  for  10,000  bushels.  In  every  instance  the 
direction  or  order  given  to  appellants  and  by  them  to  Mil- 
mme,  Bodraan  &  Co.,  was  in  form  for  the  purcliase  of  the 
quantity  and  for  the  delivery  stated,  unconditionally.  It  is 
claimed  that  the  10,000  bushels  so  ordered  to  be  delivered 
in  May,  18S7,  were  actually  delivered  to  Milminc,  Bodman  & 
Cd.  In  all  the  other  cases  the  purchase  was  transferred  by 
sale,  also  through  tliein,  of  the  same  amount,  for  the  same 
delivery,  before  the  time  appointed  for  its  delivery.  Ke- 
ports  of  these  transactions,  purchases  and  sales,  with  the 
resulting  profits  or  losses,  as  they  are  claimed  to  have  occurred, 
M'ere  promptly  made  by  Milmino,  Bodman  &  Co.  to  appel- 
lants and  by  tliem  to  appellee  R.  B.  Andrews,  to  which  he 
made  no  objection  at  the  time. 

It  appears  that  the  two  notes  of  October,  1886,  though  sent 
to  Andrews  to  be  signed  about  the  time  they  were  dated,  were 
held  by  him  until  December,. when  John  Wren,  a  brotlier-in- 
law  of  Philo  B.  Miles,  residing  in  Washington,  at  his  request 
called  on  appellees  and  obtained  their  signature  to,  and  deliv- 
ery of  them.  Tliey  were  given  solely  for  losses  on  these  deals 
paid  by  appellants  for  R  B.  Andrews.  Ap|3ellee8  both  admit 
that  with  full  knowledge  of  their  actual  consideration,  they 
signed  all  the  notes  sued  on  in  good  faith.  Wliile  they  were 
in  bank  at  Peoria,  R.  B.  Andrews  made  two  payments  of  inter- 
est on  them,  and  says  he  frequently  promised  to  pay  tliem, 
and  failed  to  do  so  only  from  want  of  ability. 

But  being  sued  upon  them,  api)ellees  defended  on  the 
alleged  ground  that  this  actual  consideration  was,  in  the  eye 
of  the  law,  neither  good  nor  valuable;  that  the  losses  so  paid 
for  R.  B.  Andrews  were  incurred  on  deals  that  wei*e  on  Iiis 
part  gambling  transactions;  that  he  did  not  intend  by  any  of 
tliem  to  receive  or  deliver  wlieat  according  to  the, form  of  the 
order  given  for  purchase  or  sale,  but  to  forestall  such  receipt 
or  delivery  by  him  or  for  his  account,  by  formal  counter  sales 
and  purchases,  and  |)ay  or  receive,  as  the  case  might  be,  the  dif- 
ference between  the  buymg  and  sellmg  prices;  and  that  appel- 
lants well  knew,  at  the  time,  that  such  was  his  intention. 
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As  has  been  Been,  the  second  special  plea  aven*cd  tlmt  the 
parties  intended  that  neither  was  to  receive  or  deliver  tlie 
grain  so  bought  or  sold,  and  that  as  between  them  the  deals 
Bhonld  be  settled  by  the  payment  or  receipt  by  Andrews  of 
the  difference  between  the  purchase  price  of  the  grain  and  its 
market  value  "atthe  time  appointed  for  the  delivery  thereof." 
In  jK)int  of  fact,  not  one  of  them  was  settled  upon  that  differ- 
ence. Excepting  the  wheat  bought  for  May,  1887,  which  is 
claimed  to  have  been  actually  delivered  to  Milmine,  Bodman 
&  Co.  for  appellants,  the  counter  sale  was  in  each  case  made 
befo7-e  the  time  so  appointed,  and  the  difference  received  or 
paid  by  appellants  for  Andrews,  was  that  between  the  pur- 
chase price  and  the  market  value  at  the  time  of  such  counter 
sale.  It  is  therefore  said  that  as  to  the  basis  of  settlement, 
these  facts  tend  to  prove  an  nnderstandmg  variant  from  that 
which  is  averred,  and  do  not  support  the  plea. 

We  think  the  substance  of  the  averment  is  that  the  settle- 
ments were  to  be  made  without  delivery  of  the  gram,  upon 
the  difference  bet^f  een  the  prices  at  which  it  was  nominally 
bought  and  sold,  and  that  it  was  immaterial  wliether  the 
counter  sale  was  made  at  or  before  the  time  appointed  for 
delivery;  in  other  words,  that  these  were  not  mtended  or 
understood  to  be  actual  dealings  in  grain,  but  bets  upon  the 
chances  of  rise  and  fall  of  prices  in  the  interval  between  the 
time  of  the  nominal  purchase  and  the  time  appointed  for 
delivery  on  such  purchase. 

But  if  under  this  plea,  appellees  were  required  to  prove  the 
.  difference  intended,  strictly  according  to  the  letter  of  the  aver- 
ment, the  evidence  was  admissible  under  the  other,  that  the 
notes  were  given  without  any  good  or  valuable  consideration. 
That  was  a  good  plea.     Honeyman  v.  Jarvis,  64  III  366. 

An  unlawful  consideration  is  neither  good  nor  valuable  in 
law.  If  these  were  gambling  transactions  on  the  part  of 
Andrews  and  appellants  knew  it,  the  consideration  was  unlaw- 
ful; and  they  were  such  if  he  intended  not  to  have  the  grain 
received  or  delivered  to  him,  but  to  settle  with  appellants  on 
the  differences  as  stated.  The  purpose  or  understanding 
of  Milmine,  Bodman  &  Co.,  and  of  the  parties  of  whom  thev 
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bought   or  to  wliom  they  sold,  is  immaterial    in  this   case. 
McCo^mick  v.  Nichoils,  19  111.  App.  337;  CoflFman  v.  Young, 
20  111.  App.  82;  Beveridge  v.  Hewitt, 9  111.  App.  4S2-3.     The 
question  here  is  between  appellants  and  appellees.    They  might 
have  used  innocent  agents  in  transactions  that  as  between  them- 
selves were  gambling.     That  the  orders  were  in  form  for  the 
actual  purchase  and  sale  of  wheat  for  future  delivery,  is  a  cir- 
cumstance of  little,  if  any,  weight  as  evidence  of  their  inten- 
tion; for  the  same  form  is  used  alike  for  legitimate  and  illegiti- 
mate dealings,  when  the  intention    is  to  deliver  and  receive 
the  grain,  as  when  it  is  to  settle  on  differences.     Colderwood 
V.  McCrea,   11  III.   App.  545;   Beveridge  v    Hewitt,  8  111. 
App.  47G-7;  Tenney  v.  Foote,  4  111..  App.   699.     Even  the 
fact  of  actual    delivery  under  one  of  these  orders,  would  not 
be  conclusive  evidence,  as  between   these  parties,  of    their 
intention   to  receive  it  when   the  order   for    purchase    was 
given.     In  Beveridge  v.  Hewitt,  8  111.  App.  478,  the  court  say 
in  speaking  of  Tenney  v.  Foote  :     "  All  of  these  contracts, 
with  one  exception,  were  settled  by  the  parlies  tliereto  before 
the  time  of  delivery  therein  provided  for,  by  the  receipt  and 
payment  of  differences  in   prices,  the  property  embraced  in 
one  of  said  contracts  being  actually  delivered  to  and  received 
by  Hooker  &  Co.,"  the  conmiission  men  on  the  Board  of  Trade. 
So  here  it  is  said  the  wheat   for   May,  1887,  was  actually 
delivered  to  Milmine,  Bodman  &Co.     Andrews  testified  that 
all  he  knew  of  it  was  the  report  made  to  him  by  appellants, 
and  why  it  was  not   resold  like  the  rest,   before  the   time 
appointed  for  delivery,  if  it   was  not,  he  does  not  remember, 
lie  may  have  been  unable  to  furnish  the  required  margin  or 
difference,  or  surprised  by  the  delivery  so  early  in  the  month 
as  the  third  and  fourth  days,  on  which  it  is  said  to  have  been 
made.     But   whatever  the  reason,  if  he  did  not  intend   to 
receive  it  when  he  gave  the  order  to  purchase,  it  was  a  gam- 
bling transaction  on  his  ])art.     Moreover,  since  the  considera- 
tion of  the  notes  was  entire,  being   for  the  balance  of  losses 
on  that  and  other  deals,  the  illegality  of  any  part  would  taint 
the  whole.     Tenney  v.  Foote,  supra;  Chap.  38,  Sec.  131,  lu 
B.,  1887. 
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Much  stress  is  laid  upon  the  statement  by  each  of  the 
appellees  that  he  signed  the  notes  in  good  faith,  expecting  to 
pay,  if  the  balance  should  appear  to  bo  against  K.  B.  Andrews 
when  they  matured,  and  the  fact  that  he  paid  some  interest 
on  them  and  repeatedly  promised  to  pay  the  principal.  But 
gamblers  generally  promise  in  good  faith  to  pay,  and  actually 
do  pay,  if  they  lose;  for  otherwise  there  would  be  no  gam- 
bling. And  yet  they  are  apt  to  contest  suits  brought  to  enforce 
payment. 

Then,  notwithstanding  the  form  of  the  orders  and  of  the  con- 
tracts made  on  the  Board  of  Trade  in  pursuance  of  them,  the 
delivery  of  the  grain  in  one  instance,  the  innocence  of  Mil- 
niine,  Bodman  &  Co.  throughout  (if  they  were  innocent),  and 
the  signing  of  the  notes  in  good  faith  by  appellees,  the  real 
character  of  these  deals  as  between  the  parties  to  this  suit 
was  still  an  open  question.  The  cases  above  cited  and  many 
others  hold  that  it  depended  altogether  upon  their  intention 
or  understanding  in  regard  to  them,  and  further,  that  their 
intention  or  understanding  was  to  be  determined  by  the  jury 
"  from  all  the  circumstances  of  the  case,  as  disclosed  by  the 
evidence."     Beveridge  v.  Hewitt,  8  111.  App.  479. 

The  evidence  discloses  a  number  of  circumstances  tending 
to  show  an  understanding  on  both  sides  that  they  were  deal- 
ing in  prohibited  options.  Andrews  swears  they  so  under- 
stood. It  is  substantially  conceded  that  on  his  part  these 
deals  were  pure  speculations;  and  the  question  is  whether  he 
was  speculating  in  actual  grain,  or  directly  and  only  in  its 
prices. 

Clearly  he  wanted  none  of  it  for  his  own  consumption,  nor 
to  handle  in  business  by  actual  receipt  and  delivery.  Ho 
resided  at  a  long  distance  from  Chicago,  and  had  no  store, 
office,  agent  or  correspondent  there.  He  dealt  in  grain  legit- 
imately, only  in  a  small  way,  from  hand  to  mouth,  at  Wash- 
ington, and  shipped  what  he  bought,  not  to  Chicago,  but  to 
appellants  at  Peoria.  He  could  get  the  wheat  at  Chicago  only 
by  paying  the  price  in  full  on  delivery,  and  had  not  means 
enough  to  pay  for  half  the  quantity  ordered.  All  this  the 
appellants  well  knew.     Why,  then,  should  they  suppose  he 
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intended,  or  expected  to  receive  it,  when  his  object  as  a  spec- 
ulator could  be  as  fully  accomplished  by  settling^  on  the  diifer- 
ence,  without  the  inconvenience  of  handling  it,  with  nothing 
to  pay  if  he  gained  and  only  a  small  percentage  of  the  price  if 
he  lost? 

Andrews  further  testified  that  he  had  dealt  through  appel- 
lants in  options  in  1881  or  1882;  that  the  series  of  transactions 
here  in  question  commenced  in  December,  1885,  by  his  tele- 
phoning them  to  buy  for  him  "  5,000  option  deal  of  wheat  for 
May  option,"  and  afterward  an  "  additional  5,000  bushels 
May  option;"  that  late  in  April,  Philo  called  him  up  and 
said,  "  May  is  coming  along  and  I  don't  want  this  wheat 
delivered  to  me;"  and  he  answered,  *'  I  don't  either,"  where- 
upon it  was  sold  at  a  large  loss.  From  this  it  would  seem 
that  Philo  had  understood  he  was  not  to  receive  it,  and  was 
fearing  that  Andrews,  through  forget  fulness,  inattention, 
lack  of  means  to  pay  the  diflFerence,  or  other  reason,  might 
allow  delivery  to  be  made  and  appellants  to  be  charged  with 
the  full  amount  of  the  price.  If  they  should  sell  without 
authority  from  Andrews,  they  could  not  recover  the  loss  for 
that  reason,  independent  of  the  character  of  the  deal,  and 
might  well  expect  he  would  make  that  defense;  while  if  they 
should  have  his  direction  to  sell,  he  would  regard  it  as  a 
debt  of  honor  and  pay  it. 

Appellees  and  John  Andrews  speak  of  several  occasions 
on  which  expressions  were  used  to  and  by  a])pellant8  and 
their  agent.  Wren,  which  are  claimed  to  have  indicated  that 
they  all  understood  these  transactions  as  gam})ling  deals  in 
options.  It  is  unnecessary  here,  to  refer  to  any  of  theia 
more  particularly,  except  the  two  following  : 

Appellee  Wells  Andrews  was  the  first  witness  called  for 
defendants, and  said:  "Prior  to  signing  of  these  notes  luy  son 
had  asked  me  to  sign  them.  My  son  and  I  then  went  to  the 
telephone  office  together,  and  then  Robert  went  to  the 
telephone  and  called  for  P.  B.  &  C.  C.  Miles,  and  they 
rang;  and  he  says,  'Philo  is  this  you?'  Did  not  hear  tlie 
answer.  Then  Kobert  said  'I  have  been  down  to  see  Uncle 
Johnny  to  go  on  the  note,  and  he  says  he  had  got  sick  and 
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tired  of  gambling  in  these  options,  and  would  not  go  on  the 
note,  bnt  father  would;  and  he  then  turned  around  and  said, 
"Philo  says  it  is  all  right.*  "  The  witness  did  not  hear  any 
answer,  nor  know  that  Robert  was  talking  to  Philo,  if  to 
anybody.  Objection  to  this  testimony  was  overruled,  and 
exception  taken. 

Kobert  B.  Andrews  stated  that  before  signing  the  note  he 
bad  a  talk  with  plaintitfs  over  the  telephone;  that  Philo 
Miles  called  him  up  and  said  he  was  behind  on  that  option 
deal  and  wanted  him  to  send  over  some  money;  that  he  told 
him  he  had  none  to  send  ;  that  Philo  then  said,  if  his  father 
and  Uncle  Johnny  would  go  on  it,  they  would  carry  the  deal ; 
that  he  answered  he  would  see  them.  The  witness  then  pro 
ceeded:  "I  went  and  saw  Uncle  Johnny  and  told  him  what 
I  wanted,  and  he  said  he  was  tired  of  this  gambling  business 
in  Chicago  and  would  not  have  any  more  of  it;  he  would  not 
go  on  the  note.  (This  being  objected  to,  defendants*  counsel 
6aid  they  would  make  it  competent,  and  the  objection  being' 
thereujx)n  overruled,  the  witness  continued.)  Then  I  went 
and  saw  father  and  he  said  he  would  go  on  with  me.  1  then 
went  to  the  telephone,  called  Philo  up  and  told  him  what 
Uncle  Johnny  said,  and  as  he  said  it,  and  what  fatlier  said. 
Philo  said  that  would  be  all  right." 

Counsel  still  insist  that  the  statement  of  Wells  Andrews 
was  inadmissible;  first,  because  he  did  not  know  that  the 
communication  was  addressed  to  Philo  or  received  by  him; 
and  second,  because  what  Uncle  Johnny  said  was  mere  hear- 
say and  matter  of  o[)inion.  We  think  that  upon  the  testi- 
mony of  Robert  that  the  conversation  was  in  fact  with  Philo, 
the  statement  of  Wells  of  matter  of  fact  within  his  knowl- 
edge, being  corroborative  of  that  of  Robert,  so  far  as  it  went, 
was  competent  also ;  and  that  the  statement  of  Uncle  Johnny, 
whether  of  fact  or  opinion,  was  competent  because  it  was 
communicated  to  the  plaintiffs,  and  related  to  the  character  of 
these  transactions.  It  informed  them  of  liis  understanding 
and  declaration  of  that  character,  a  declaration  not  idly  made 
to  a  third  person,  but  deliberately,  to  one  of  the  parties,  and 
as  the  reason  for  refusing  an  important  request  urged  by  liim 
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at  the  instance  of  tlic  otlier.  As  bearing  upon  the  qnestion 
of  plaintiflfe'  knowledge  that  Robert  was  gambling,  we  think 
it  was  competent.     Of   its  weight  the  jury  were  the  judges.* 

It  appears  that  on  the  same  day  tHe  counter  sale  of  the 
May  wheat  was  made,  10,000  bushels  were  purcliased  for 
Juno  delivery,  wliich  were  sold  JVIay  29tli,  also  at  a  loss,  and 
on  that  day  10,000  were  boug*iit  for  July,  which  were  sold  in 
June,  and  so  on,  a  fresh  purchase  being  made  on  the  same? 
day  the  last  preceding  was  sold.  When  the  October  notes 
sued  on  were  sent  to  Andrews  to  be  signed,  he  had  furnis^iicd 
only  a  few  hundred  dollars  for  margins  and  was  in  arrears  to 
appellants  on  these  deals  for  nearly,  if  not  quite,  their  full 
amount,  and  another  deal  was  pending.  Ho  delayed  the 
signing  in  the  hope  that  wheat  would  advance  and  the  balance 
against  him  be  materially  reduced.  On  the  account  for  grain 
shipped  appellants  were  owing  him  about  $400.  He  wanted 
that  balance,  and  had  drawn  upon  them  for  it;  but  they  were 
not  willing  to  honor  the  draft  until  he  secured  them  for  their 
advances  on  these  deals.  Matters  thus  stood  between  them 
in  December,  when  appellants  sent  Wren  to  see  liim  and  urge 
tiie  sii^nlng  and  return  of  these  notes. 

On  the  trial  appellees  were  asked  to  state  what  Wren  said 
to  them  about  it.  The  answer  of  Wells  Andrews  was:  "  He 
and  my  son  were  talking  together.  He  says,  '  Bob,  you  had 
better  s:gn  those  notes;  it  is  the  best  thing  you  can  do;  the 
prospect  is  very  flattering ;  I  am  a  great  bull  on  wheat. 
Before  the  deal  will  come  around  I  shouldn't  be  surprised  if 
it  would  go  out  of  sight.' "  We  then  went  into  the  office  and 
I  asked  him,  "  How  do  the  boys  feel  about  this  wheat?"  His 
answer  was  that  they  were  bullish  on  wheat,  or  firm,  or  some- 
thinsT  of  that  kind.  After  the  notes  were  signed  he  said : 
*'Bob,  I  will  see  that  that  draft  is  all  right."  liobert  did  not 
undertake  to  give  his  language,  but  it  was  the  same  in 
substance. 

•This  was  all  objected  to — the  statement  about  the  draft, 
because  made  after  the  notes  were  signed  and  the  rest  for 
alleged  want  of  authority  in  Wren  to  represent  appellanttf* 
views  of  the  prospects  of  wheat. 
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It  does  not  appear  that  Wren's  authority  in  the  premises, 
as  to  the  means  of  accomplishing  the  end  of  his  agency,,  was 
prescribed  or  h'mited,  except  that,  as  appellant  C.  C.  Miles 
testified,  he  was  expresslj'  authorized  to  say  to  Robert  An- 
drews that  they  would  honor  the  draft  if  he  would  send 
them  those  notes.  This  answers  the  objection  to  that  state- 
ment and  also  tends  to  sliow  that  the  agency  was  not  merely 
ministerial,  to  receive  and  transmit  the  notes.  It  was  to 
persuade  a  reluctant  debtor  to  sign  the  notes  and  get  liis  father 
to  sign  also  as  surety.  On  that  ground  we  think  that  what 
he  said  i)y  way  of  inducement  was  admissible.  A|)i)ellant8 
having  obtained  the  notes  by  means  of  what  he  so  said,  are 
bound  bv  it. 

The  foregoing  are  the  only  instances  of  alleged  error  in 
admitting  evidence. 

In  the  Beveridgc  case,  supra,  speaking  of  the  intention  of 
the  parties  as  shown  by  the  circumstances,  the  court  said: 
"But  perhaps  the  most  significant  proof  on  this  subject  is  to 
be  derived  from  the  manner  in  which  the  business  itself  was 
conducted.  Forty-four  different  purchases  were  made  and 
also  tlie  same  number  of  sales,  yet  no  property  was  in  fact 
delivered  or  offered  to  be  delivered.  Instead  of  this  every 
deal  was  closed  out  long  before  the  period  of  delivery  arrived, 
hy  a  counter  purchase  or  sale;"  and  that  the  inevitable  con- 
clusion is  that  there  was  no  bo/ia  fir/e  intention  or  expectation 
by  either  party  to  deliver  or  receive  the  commodities  pur- 
chased or  sold,  but  that  under  the  guise  of  transac'tions,  legal 
in  form,  they  were  really  dealing  in  options,  to  be  ultimately 
settled  on  tlie  basis  of  the  differences  in  price.  Eeveridge  v. 
Hewitt,  8  III.  App.  481-2.  To  the  same  effect  isColderwood 
V.  McCrea,  11  III.  App.  546  et  seq.  In  those  cases  the  plaintiffs 
were  regular  merchants  on  the  Board  of  Trade.  The  orders 
to  them  and  their  purchases  and  sales  for  the  defendants 
were  in  form  absolute,  for  the  commodity  mentioned,  and 
their  accounts  were  promptly  so  rendered,  and  accepted 
without  objection.  For  aught  that  appears  the  other  par- 
tics  on  the  board  of  whom  they  purchased  or  to  whom 
they   sold   may  have  honestly  intended    actual    receipt   or 
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delivery  and  so  been  entitled  to  recover  as  against  them, 
for  the  property  may  have  been  actually  delivered  to  the 
party  ultimately  entitled  to  it  according  to  the  form  of  the 
transaction.  But  as  between  them  and  the  defendants  the 
court  held  the  fact  that  these  numerous  deals,  were  uniformly 
closed  out  by  counter  sale  or  purchase  before  the  time  for 
delivery  and  tlio  transaction  settled  by  charging  or  crediting 
the  difference,  to  be  significant  evidence  of  their  mutual  inten- 
tion to  gamble  in  prices.     And  so  here. 

It  is  not  doubted  that  where  the  parties  honestly  intend  an 
actual  purchase  of  property  for  future  delivery,  the  purchaser 
may  lawfully  sell  out  his  bargain  before  the  time  appointed 
for  delivery,  nor  that  such  a  purchase  for  speculation  is  as 
valid  as  for  any  otlier  purpose.     It  may  be  true,  also,  that  a 
counter  sale  before  the  time  for  delivery,  in  a  single  instance, 
or  irregularly  in  a  number  of  instances,  might  be  little  or  no 
evidence  of  an  original  intention  to  deal  in  differences,  or  if 
any,  it  might  be  overcome  by  other  circumstances.    But  where 
the  original  intention  is  the  matter  in  question,  the  fact  that 
such  counter  sale  was  uniformly  and  regularly  made  in  a  con- 
tinuous series  of  deals,  composing  so  many  as  were  here  shown, 
will  and  must  be  regarded  as  tending  to  prove  a  purpose  not 
to  receive  or  deliver  the  property,  but  to  settle  on  the  basis 
of  differences  in  its  price.     Nor  do  we  understand  the  cases 
of  Sawyer  v.  Taggart,  H  Bush.  727;  Gregory  v.  Wendell,  40 
Mich.  433;  Erj wards  v.  Hoeftinghoff,  38   Fed.  Eep.  635,  or 
any  others  cited,  as  holding  otherwise  on  this  point.     Here 
that  fact  was  aided  by  evidence  of  former  dealings  between 
Robert  B.  Andrews  and  appellants  (Colderwood  v.  McCrca, 
supra\  of  the  |:ecuniary  condition  of  Andrews  (Beveridge  v. 
Hewitt,  suj)ra\  who  began  this   business  without  any  other 
security  to  appellants.     These,  arid  some  others  above  men- 
tioned, were  doubtless  understood   b}'  the  jury  as  the  Biir- 
rounding  "circumstances  "  referred  to  in  the  ninth  instrnction 
given  for  the  defendants,  and  to  which  we  see  no  substantial 
objection.     From   these  others    they  may  have   found   that 
appellants  understood,  or  ought  to  have  understood,  when  the 
lirst  order  was  given,  that  Andrews  did  not  really  want  nor 
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intend  to  receive  at  Chicago  in  the  following  May  the  5,000 
bushels  then  in  form  ordered,  and  that  they  did  in  fact  so 
nndersUind,. seems  not  a  strained  inference  from  such  a  con- 
versation as  was  said  to  have  been  held  by  telephone  in  April. 
The  evidence  of  his  real  intention  accumulated  with  every 
successive  deal,  and  if  they  knew  it  wlien  they  advanced  any 
part  of  what  was  included  in  these  notes  or  eitlier  of  them, 
then  such  notes  were  void.     Chap.  38,  Sec.  131,  K.  8. , 

An  elaborate  argument  is  made  against  the  lirst  instruction 
given  for  the  defendants,  by  which  the  jury  were  told  that 
''an  illegal  optional  contract  is  one  that  may  be  settled  with- 
out actual  delivery  and  payment  for  the  grain  purchased,  by 
adjusting  tlie  diflFerences  between  the  contract  price  and  the 
market  price  at  the  date  of  delivery,  as  the  party  having  the 
option  may  elect,  in  lieu  of  the  actual  delivery  of  and  pay- 
ment for  it  at  the  price  at  which  it  was  pnrcliased.  It  is 
a  mode  adopted  for  speculating  in  differences  in  market, 
values,  of  grain  or  other  commodity,  and  such  contracts  or 
options  are  void."  It  is  said  tliat  if  this  properly  defines  an 
illegal  contract  for  future  delivery,  then  ** every  unexecuted 
conti-act  of  purchase  for  future  delivery  is  illegal;"  that 
"power  to  make  a  contract  involves  power  to  unmake  it,  to 
cancel  it,  to  compromise  it,  to  arbitrate  it  and  to  settle  it  by 
the  payment  of  damage  without  compelling  the  parties  to  go 
to  law  about  it;"  that  '^cvevy  valid  time  contract  for  the 
deliver3'  of  grain  may  be  settled  by  the  payment  of  differ- 
ences, if  the  parties  (so)  elect." 

The  passages  thus  quoted  present  the  substance  of  the 
argument,  and  many,  more  or  less  like  them,  are  found  in  a 
number  of  cases  cited. 

But  what  is  meant  on  the  Board  of  Trade  by  the  settlement 
of  a  contract?  Certainly  it  may  happen  in  the  case  of  a  real 
purchase  for  future  delivery  that  either  of  the  parties  may  bo 
unable,  or  for  some  reason  come  to  be  nnwilling  to  perform 
it,  and  they  may  lawfully  settle  on  the  basis  of  ihe  difference 
between  the  contract  price  and  the  market  value  at  the  time 
of  settleinent;  for,  the  contract  being  valid  in  its  inception, 
docs  not  cease  to  be^so  by  such  inability  or  unwillingness  to 
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fixes  for  its  bteacli.  This,  however,  would  not  be  a 
ent  of  tlie  contract,  but  of  the  claim  and  riglit  to  com- 
:>n  for  its  bieach.  Where  a  contract  is  understood  by 
ties  alike,  it  is  "eetlled"  only  by  its  performance 
ig  to  that  understanding.  In  common  spcecli,  to  settle 
ict  is  to  agree  on  its  provisions  and  terms.  On  the 
)f  Trade  it  sfoms  to  be  used  in  reTercnce  to  contracts  of 
■c  or  sale  for  future  delivery  which  may  be  complied 
wording  to  the  understanding  of  the  parties,  by  the 
it  of  dilFcrences,  and  they  are  tliere  said  to  be  "  settled" 
ti  complied  with.  In  such  cases  there  is  no  breach,  no 
,  no  compciisntioD,  no  substitution  by  a  new  agreement 
iiivalcnt,  for  performance.  There  is  done  just  wlint  was 
ood  the  euntract  it&olf  required  in  the  event  that  has 
d.  And  that  understanding,  whether  expressed  in  the 
t  or  not,  ie  just  what  makes  it  a  gambling  transaction. 
t  an  actual  purchase  or  sale  of  anything,  bnt  a  bet  ou 
ituations  of  its  market  price — an  illegal  "  option"  con- 

earce  v.  Footo,  113  III.  234,  the  Supreme  Conrt  say: 
is  said  by  this  court  in  Fixley  v.  Boynton,  79  III.  351, 
a  idea  of  an  option  is  what  are  called,  in  the  pecul- 
giiage  of  the  dealers,  'puts'  and 'calls.'     A  *pnt'  is 

to  bo  the  'privilege  of  delivering  or  not  delivering' 
ig  sold,  and  a  call  is   delincd  to  be  the  '  privilege  of 

for  or  not  calling  for'  the  thing  bought.  'Optional 
tH,'   in   this  ficnee,   are  uEually   settled   by   adjusting 

values,  as  the  party  having  the 'o|)tion  '  may  elect. 
nply  a  mode  adopted  for  sjicculating  in  differencea  in 

values  of  grain  or  other  commodities.     It  mtift  have 

this  sense  the  term  option  is  used  in  the  statute," 
think  the  instruction  complained  of,  in  its  obvionB 
g,  fairly  acords  with  the  idea  here  expressed,  and 
ly  defines  an  illegal  optional  contract.  It  clearly 
a,  contract  which  iti^elf  provides,  as  imdci'stood  and 
d  by  the  parties,  that  it  may  be  performed  or  com- 
rith  by  adjusting  differences  in  lieu  of  delivery  and 
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payment  of  the  price.  In  aid  of  that  definition  it  uses  the 
very  language  of  the  Supreme  Court,  characterizing  it  as  "  a 
mode  adopted  for  speculating  in  differences  in  market  values," 
and  thus  excludes  all  contracts  that  are  valid.  No  juror 
would  bo  misled  by  it. 

The  second  instruction  for  defendants  is  also  complained  of 
as  failing  to  require  proof  that  plaintiffs  parti  cipated  in  or 
had  knowledge  of  the  unlawful  intention  of  Andrews  to 
gamble  in  prices,  if  such  was  shown  to  have  been  his  inten- 
tion, in  order  to  justify  a  verdict  for  the  defendants.  The 
objection  is  based  on  the  closing  paragraph  of  the  instruction, 
which  is,  that  "if  from  all  the  evidence  in  this  case  the  jury 
believe  the  defendant  Robert  B.  Andrews  purchased  Oj)tionvS 
from  or  through  the  plaintiffs,  in  grain,  in  violation  of  tliis 
law,  as  explained  in  these  instructions,  and  the  notes  in  ques- 
tion were  made  to  cover  losses  he  so  sustained  to  plaintiffs  in 
setth'ng  such  losses,  the  plaintiff's  can  not  recover  thereon  in 
this  action." 

This  is  preceded  by  a  recital  in  substance  of  the  statutory 
provisions  declaring  void  all  notes,  etc.,  the  consideration  of 
which  in  whole  or  in  part  is  money  won  by  gambling,  and  im- 
posing a  fine  for  contracting  to  have  or  give  an  illegal  option, 
and  declaring  all  contracts  made  in  violation  of  this  statute 
i^ambling  contracts,  and  therefore  void.  The  parajrraph  quoted 
is  but  an  application  of  this  law,  which  as  so  recited  clearly 
implies  a  common  intention  of  the  contracting  [larties.  And 
if  a  question  would  be  at  all  likely  to  arise  in  any  mind, 
whether  Andrews  could  purchase  illegal  options  "from  or 
through  the  plaintiffs"  without  tlieir  knowing  them  to  bo 
illegal,  we  think  it  would  be  settled  for  this  case  beyond  a.! 
doubt  by  the  explanation  in  "  these  instructions"  (not  this  and 
the  next  preceding  instruction),  which,  alike  on  the  part  of 
plaintiffs  and  defendants,  set  forth  the  necessity  of  this  partic- 
ipation or  knowledge  on  the  part  of  plaintiffs  in  order  to 
defeat  this  action  so  frequently,  clearly  and  emphatically  that 
it  could  not  be  overlooked  or  misunderstood.  Eleven  weie 
given  on  each  side;  those  given  for  plaintiffs,  the  third,  fourth, 
fifth,  seventh,  eighth  and  eleventh,  were  addressed  spcciiicaily 
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to  this  point,  and  the  legal  proposition  was  stated  in  each  as 
p'ainly  as  it  well  could  be,  and  the  attention  of  the  jury 
called  to  the  issue  of  fact,  to  which  it  applied.  And  of  tlio^o 
given  for  defendants  it  was  also  directly  or  incidentally  and 
plainly  stated  or  recognized  in  the  third,  fourth,  fifth,  seventh, 
eighth,  ninth  and  eleventh. 

We  have  thus  considered  all  the  points  suggested  for  an* 
pellant,  and  perceiving  no  substantial  error  in  the  record,  the 
judgment  will  be  afiii'med. 

Judgment  affirmed. 


William  P.  Randolph,  Administrator,'' 

V. 

The  People  of  the  State  of  Illinois,  for  use. 

Administration — See.  115,  Chap.  3,  R,  S, — Contempt. 

1.  Under  the  power  contained  in  Sec.  115.  Chap.  3,  R.  S.,  to  commit  at 
once  for  contempt,  a  county  court  may  give  a  certain  time  for  compliance* 
commitment  to  take  place  upon  default. 

2.  In  a  proceeding  in  a  county  court  by  attnchment.  against  an  admin- 
istrator under  Sec.  115,  Chap.  3,  R.  S.,  thi8  court  holds  that  no  demand 
Wii^  required  in  order  to  establiiih  the  administrator's  liability  for  the  amount 
due;  that  the  judgment  eBtablished  that,  and  ascertained  the  amount  due, 
and  that  it  was  his  duty  to  pay  it  without  further  notice;  that  a  demand 
was  required  only  for  the  purpose  of  subjecting  him  to  the  proceeding 
herein,  and  that  such  demand  was  sufficient  without  stntinfi:  the  amount 
detinitely;  that  the  aduiinistrutor  could  not  let  up  the  statute  of  limita- 
tions; that  the  addition  of  interest  was  proper,  but  that  the  court  erred 
in  charging  interest  at  a  rate  named,  after  a  certain  date,  and  for  that 
reaf>on  reverses  the  order  in  question,  with  directions  to  compute  the 
same  at  six  per  cent. 

[Opinion  filed  Juno  12, 1891.] 

Appeal  from  the  Circuit  Court  of  Lo^an  County;  the 
Hon.  George  W.  Heedman,  Judge,  presiding. 

Messrs.  W.  B.  Jones  and  E.  D.  Blinn,  for  appellant 
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A  demand  could  have  been  made  at  once,  and  whatever 
prominence  the  question  of  interest  on  the  order  has  in  the 
case,  can  not  be  considered  in  a  contempt  proceeding. 

In  Haines  v.  The  People,  97  111.  163,  the  only  judgment 
that  could  be  lawfully  rendered  in  a  contempt  proceeding 
asrainst  one  adjudged  guilty  of  contempt  was  so  rendered. 
That  he  be  imprisoned,  etc.  Clark  v.  The  People,  Brecse, 
340. 

The  order  of  the  County  Court  made  upon  a  new  account- 
ing and  settlement  that  the  administrator  should  pay  $2,287.92, 
even  if  lawful  (which  we  deny),  was  an  order  which  could 
not  lawfully  bo  enforced  without  a  previous  demand  and 
thirty  days  tliercafter,  and  the  order  that  he  pay  it  in  twenty 
days,  ignoring  a  demand,  or  be  imprisoned  if  he  does  not,  is  a 
very  remarkable  decision.  It  can  not  be  an  order  lawfully 
made.  Chap.  3,  Sec.  115,  E.  S.;  Haines  v.  The  People,  97 
III.  163;  Von  Kcttler  v.  Johnson,  57  111.  116;  Johnson  v.  Von 
Kettler,  66  111.  68;  Ex  parte  Tliatcher,  2  Gilm.  168. 

The  power  and  authority  of  the  County  Court  as  to  any 
new  accounting  and  settlement  ceased  on  the  making  of  the 
order  July  23,  1868.  Eandolph  v.  Trustees,  etc.,  26  111.  App. 
243. 

It  matters  not  whether  he  was  formally  discharged,  or 
whether  it  was  styled  a  casual  or  final  settlement.  It  was,  in 
fact,  final,  because  the  rights  and  status  of  the  parties  was 
determined  by  it.     Eandolph  v.  Trustees,  etc.,  supra. 

The  orders  of  the  court  having  no  jurisdiction  are  coram 
non  jtcdice  jAXid  the  jurisdiction  of  a  court  may  be  questioned 
in  any  court  to  which  a  case  may  be  taken;  the  acts  are  void 
and  may  be  successfully  resisted  in  a  direct  or  collateral  pro- 
ceeding. Leigh  v.  Mason,  1  Scam.  249;  Campbell  v.  Mc- 
Cahan,  41  111.  49. 

Messrs.  Beach  &  Hodneit,  for  appellees. 

1.  The  County  Court  originally,  and  the  Circuit  Court  on 
appeal,  have  jurisdiction  of  this  proceeding.  Constitution, 
Art.  6,  Sec.  IS;  Myers  v.  The  People,  67  111.  503;  Mapes  v. 
The  People,  69  III  523;  Klokke  v.  Dodge,  103  111.  125. 
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2.  The  statute  of  limitations  can  have  no  application  in 
this  case.  Albretch  v.  Wolf,  58  III.  186;  Walden  v.  Karr,  88 
111.49;  Wingate  v.  Pool,  25  111.  118;  Ruby  v."  Barnett,  12 
Mo.  3. 

3.  When  an  order  of  disfribution  has  been  made,  the  only 
way  to  enforce  it  in  the  County  Court  is  by  proceeding  under 
the  115th  section  of  the  Administration  Act.  Randolph  v. 
Trustees  of  Schools,  20  111.  App.  241. 

Pleasants,  J.  This  was  a  proceeding  in  the  County  Court 
by  attachment  against  the  administrator  under  Sec.  115  of 
Chap.  3,  R.  S.,  and  involves  questions  of  law  only. 

In  June,  18G2,  the  trustees  recovered  judgment  against  the 
decedent  for  $921.22,  which,  after  his  death,  in  1863,  and  the 
appointment  of  Randolph  as  administrator,  was  duly  proved 
and  allowed  against  his  estate.  Upon  account  rendered  by 
the  administrator  in  1868,  the  County  Court  found  the  assets 
Bufficient  to  pay  only  eighty^onc  and  five-eighths  per  cent  of 
the  indebtedness,  and  ordered  him  to  make  payment  accord- 
ingly, to  the  trustees  specifically,  on  their  judgment,  of  the 
sum  of  ^812.10.  The  matter  seems  then  to  have  slept  for 
eighteen  years. 

In  August,  1SS6,  on  petition  of  the  trustees,  a  citation  was 
issued  against  him  under  Sec.  114  of  the  act  referred  to,  on 
the  hearing  of  which  the  Countv  Court  fcumd  due  to  them 
$1,697.28,  being  the  sum  originally  ordered  to  be  paid,  with 
interest  computed  at  the  rate  of  six  per  cent  per  annum,  and 
ordered  him  to  pay  it.  On  his  apjieal  from  that  order  the 
Circuit  Court  rendered  a  judgment  against  him  for  §2,185. 8«% 
by  computing  the  interest  at  the  rate  of  six  per  cent  to  July 
1,  1872,  and  ten  thereafter,  and  awarded  execution  therefor. 
This  court  reversed  that  judgment  without  remanding  tho 
cause,  on  the  ground  that  all  that  Cv>uld  be  done  under  said 
Sec.  114  had  deen  done  by  the  order  of  186S;  that  tlie  one 
then  appealed  from  was  but  a  repetition  of  it  (adding  onl  3' 
interest),  for  which  there  was  no  autliority  in  the  statute;  and 
intimated  that  what  remained  to  be  done  was  to  enforce  the 
original  order,  to  do  which,  in  the  County  Court,  the  trnstccs 
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must  proceed  under  Sec.  115,  by   demand  and  attachment. 
Eandolpb  v.  Trustees,  26  111.  A  pp.  241. 

Thereupon,  on  January  14, 1888,  they  made  demand  of  him 
in  writing,  for  the  payment  of  said  sum  of  $812.10,  "with  all 
interest  thereon  as  provided  by  the  statute  in  such  case  made 
and  provided,  from  said  July  23,  1868,  to  this  date  ;"  and  on 
the  26th  of  March  following,  the  attachment  herein  wag 
issued.  On  the  hearinor  upon  its  return,  the  County  Court  at 
the  April  term  ordered  him  to  pay  said  sum,  within  twenty 
days,  with  interest  at  six  per  cent,  from  August  23,  1868,  to 
July  1,  1872,  and  ten  thereafter— in  all  $2,287.92— and  that 
upon  his  failure  so  to  do  he  be  committed  to  jail  until,  etc. 

From  this  order  he  took  an  appeal  to  the  Circuit  Court, 
where  a  motion  was  made  by  appellees  to  dismiss  it  and  a  cross- 
motion  by  appellant  to  quash  the  writ.  The  Circuit  Court 
overruled  the  cross-motion  and  dismissed- the  appeal.  The 
order  dismissing  the  appeal  was  affirmed  by  this  court,  upon 
the  supposed  authority  of  Haines  v.  The  People,  97  111.  161; 
but  the  Supreme  Court,  distinguishing  that  case,  in  which 
the  order  was  simply  a  commitment  for  contempt,  from  this, 
in  which  it  was  for  the  payment  of  a  certain  sum  of  money 
absolutely,  revei'sed  these  jndgtnents  and  remanded  the  cause 
to  the  Circuit  Court.     Eandolph  v.  The  People,  130  111.  533. 

In  his  answer  appellant  had  averred,  among  other  things, 
that  he  had  tendered  to  the  trustees  the  said  sum  of  $810.12 
and  held  it  for  them;  and  was  always  ready  and  willing  to 
pay  it;  but  when  the  cause  was  redocketed  he  got  leave  to 
strike  out  this  averment,  and  also  filed  a  further  answer,  set- 
ting np  the  statute  of  limitations,  ten  and  sixteen  3'ears.  On 
the  hearing  the  court  ordered  that  he  pay  the  sum  of  $2,430.10 
(which  included  interest  at  six  per  cent  until,  and  ten  after, 
July  1,  1872)/and  that  said  cause  be  certified  to  the  County 
Court.     And  from  that  order  this  appeal  was  taken. 

It  is  said  the  demand  shown  was  not  suflicient  to  warrant 
the  issuance  of  the  attachment — the  defect  alleged  being  that 
it  included  "interest  as  provided  by  the  statute,"  when  thero 
was  no  statute  allowing  interest  in  such  case,  and  was  not  for 
a  definite  sum. 

you  XL    12 
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Sec.  115  provides  that  "if  any  executor  or  administrator 
Bhall  fail  or  refuse  to  pay  over  any  moneys  or  dividend  to  any 
person  entitled  thereto,  in  pursuance  of  the  order  of  the 
County  Court  lawfully  made,  within  thirty  days  after  demand 
for  such  moneys  or  dividend,  the  court,  upon  application, 
may  attach  such  delinquent,"  etc.  The  demand  madie  was  for 
the  specific  sum  ordered  to  be  paid,  with  statutory  interest  to 
date. 

Interest  at  the  rate  of  six  percent  per  annum  was  allowed  by 
statute,  on  ** judgments  recovered  before  any  court  or  magis- 
trate *  *  ♦  from  the  date  of  the  same."  Sec.  4,  Chap.  74, 
R  S.  The  order  of  the  County  Court,  of  July  23,  1868,  was 
such  a  judgment.  Mitchell  v.  Mayo,  16  III.  83.  No  demand 
was  required  in  order  to  establi^ih  appellant's  liability  for  the 
amount  due,  whatever  it  was.  Tiie  judgment  established  that, 
and  ascertained  the  amount  then  due.  It  was  his  duty  to  pay 
it  without  further  notice.  Darling  v.  McDonald,  101  111.  370. 
The  demand  was  required  only  for  the  purpose  of  subjecting 
him  to  this  special  proceeding.  For  that  purpose  we  think 
it  was  sufficient  without  stating  the  amount  detinitely.  It 
identified  the  order  intended,  and  must  have  been  understood 
as  demanding  compliance  with  it.  If  lie  thought  its  legal 
effect  was  not  correctly  stated,  he  should  have  oifered  to 
comply  according  to  that  effect  as  he  understood  it. 

It  is  said  also  that  the  order  was  based  on  a  new  account- 
ing and  settlement,  which  the  court  had  no  authority  to 
require.  We  do  not  so  regard  it.  On  the  contrary,  it  is 
expressly  based  on  the  accounting  and  settlement  of  July  23, 
18f)8,  recognized  as  conclusive,  and  the  object  was  merely  to 
enforce  payment  according  to  it.  The  addition  of  interest 
did  not  disturb  it,  but  was  the  legal  consequence  of  the  lapse 
of  time  and  the  neglect  of  appellant.  Bruce  v.  Doolittle,  81 
111.  106.  Of  his  liability  to  pay  interest,  which  he  denies,  we 
have  said  all  that  is  deemed  necessary. 

Again,  it  is  claimed  that  under  Sec.  115  the  court  could 
only  discharge  the  respondent,  or,  upon  finding  him  guilty, 
commit  him  at  once  for  the  contempt.  We  hold  it  too  clear 
for  argument,  that  under  the  power  to  commit  at  once  for 
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contempt,  in  non-compliance  with  the  demand,  the  court 
could  give  him  twenty  days  further  time  for  compliance,  to  be 
then  committed  if  still  in  default. 

As  already  stated,  the  original  judgment  against  the 
deceased  was  allowed  in  the  County  Court  in  1863.  Counsel 
claim  that  the  order  of  July  23,  1868,  not  having  been  com- 
plied with,  nor  this  proceeding  commenced  until  the  claim  had 
become  ban-ed  by  the  statute  of  limitations,  could  not  be  law- 
fully enforced.  The  demand  herein  was  made  January  14th 
and  the  attachment  issued  March  26, 1888.  Without  conceding 
the  assumption  that  the  claim  against  the  estate  was  then 
barred,  it  is  to  be  observed  that  this  is  not  a  proceeding  upon 
the  judgment  of  1863,  against  the  estate,  but  upon  that  of 
July  23,  1868,  against  the  administrator.  As  its  representa- 
tive, he  admitted  by  his  account  and  settlement  of  that  date, 
not  only  that  the  estate  was  then  indebted  to  these  trustees  in 
an  amount  exceeding  the  sum  of  $812.10,  but  that  he  then 
had  in  his  hands,  belonging  to  it  and  applicable  to  the  pay- 
ment of  that  much  of  said  indebtedness,  the  said  sum  of 
$812.10,  and  was  thereupon  by  the  court  ordered  so  to  pay  it. 
That  order  being  against  him,  and  absolute  in  its  terms,  he 
was  bound  by  it  according  to  its  legal  eflfect,  whatever  might 
become  of  the  liability  or  assets  of  the  estate.  For  failing  so 
to  obey  it,  he  can  interpose  no  defense  that  operates  in  behalf 
of  the  estate  only.  It  must  be  one  that  is  personal  to  himself 
The  question  before  the  court,  then,  was  whether  that  order 
was  in  force  when  the  demand  was  made.  School  v.  Eidman, 
77  111.  301. 

Appellant,  "as  administrator,  occupied  the  relation  of 
trustee  to  tlie  estate,  its  creditors  and  distributees."  Wingate 
V.  Pool,  25  111.  121.  It  was  a  direct  trust,  by  appointment  of 
law,  accepted  by  him.  He  had  never  repudiated  it,  and  his 
duties  as  ti'ustee  ^'emained  undischarged  in  respect  to  other 
matters  besides  this  claim.  He  is  therefore  not  in  position  to 
plead  the  statute.  Albretch  v.  Wolf,  68  111.  190;  Qnayle  v. 
Guild,  Adm'r,  91  111.  384;  see  also  Kubey  v.  Barnett,  12  Mo. 
3,  and  Blackwell  v.  Blackwell,  33  Ala.  57. 

But  besides  his  liability  as  a  trustee,  he  was  a  judgment 
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debtor.  It  was  not  the  order  of  July  23,  1868,  that  made  him 
a  trustee.  He  was  already  such  by  reason  of  his  acceptance 
of  the  appointment  as  administrator  and  his  possession  of 
assets  thereunder.  Tlie  effect  of  the  order  must,  therefore- 
have  been  to  make  him  a  debtor  for  the  amount  therein  speci, 
fied.  It  was  a  judgment  against  him,  and  this  proceeding 
was  commenced  thereon  within  twenty  years  from  its  date. 
We  see  nothing  in  the  statute  of  limitations  which  should 
bar  it. 

We  are  inclined  to  think,  however,  that  the  court  erred  in 
charging  appellant  with  mterest  at  the  rate  of  ten  per  cent 
per  annum  after  July  1,  1872.  The  provision  of  the  statute 
relied  on  as  warranting  this  charge,  is  as  follows:  "  All  moneys, 
bonds,  notes  and  credits  which  any  administrator  or  executor 
may  have  in  his  possession  or  control  as  property  or  assets  of 
the  estate,  at  a  period  of  two  yeai's  and  six  months  from  the 
date  of  his  letters  testamentary  or  of  administration,  shall 
bear  interest,  and  the  executor  or  administrator  shall  be 
charged  interest  thereon  from  said  period  at  the  rate  of  ten 
per  cent,  or  after  two  years  and  six  months  from  any  subse- 
quent time  that  he  may  have  discovered  and  received  the 
same,  unless  good  cause  is  shown  to  the  court  why  such  should 
not  be  taxed." 

This  provision  came  in  force  on  the  day  last' above  men- 
tioned, and  is  a  part  of  Sec.  114,  which  relates  solely  to  "settle- 
ments of  estates  "  by  executorsand  administratoi'S,  upon  which 
orders  of  payment  and  distribution  are  afterward  to  be  made. 

It  requires  the  County  Courts  to  enforce  such  "  settle- 
ments "within  the  time  prescribed  by  law,  and  authorizes 
them,  upon  failure  of  an  executor  or  administrator,  to  make  it 
at  the  next  term  after  the  expiration  of  said  time,  to  cite  him 
to  appear  at  the  next  term  and  make  it  or  show  cause  why  it 
is  not  done.  It  is  in  making  this  settlemeait  that  the  court, 
in  order  to  ascertain  the  amount  in  his  hands  to  be  paid  or  dis- 
tributed, is  to  charge  him  with  interest  in  the  cases  stated. 
When  that  is  done  the  operation  of  this  provision  ceases. 
Then  follows  the  order  for  payment  or  distribution,  to  each 
party  entitled,  of  the  specific  amount  to  wliich  he  is  entitled, 
out  of  the  aggregate  amount  so  ascertained.     Now,  if  that 
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8()ecilic  amount,  or  anj  part  thereof,  should  also  bear  interest 
under  this  provision,  it  would  be  necessary  in  most  cases  to 
allow  it  on  only  a  part,  for  it  would  seldom  happen  that  tlie 
administrator  had  been  in  possession  of  all  the  assets  at  a 
period  of  two  years  and  six  months  from  the  date  of  his  let- 
ters; and  where  it  did  so  happen,  he  would  be  charged  with 
interest  at  ten  per  cent  on  such  interest. 

We  think  the  statute  intends  neither  of  such  results.  Noth- 
ing is  said  about  interest  in  Sec.  115,  under  which  this  pro- 
ceeding was  taken.  Here  the  amount  found  payable  to  the 
trustees  on  July  23,  1868,  was  $812.10.  How  much  of  that, 
if  any,  was  for  interest,  we  do  not  know.  This  provision  was 
not  then  in  force,  but  under  the  common  law  the  administra- 
tor, on  settlement,  was  charged  with  interest  in  some  cases. 
In  re  Estate  of  Schofield,  99  111.  518.  Nor  can  we  now  deter- 
mine how  much  of  the  moneys,  bonds,  notes  and  credits 
belonging  to  the  estate  the  administrator  had  in  his  posses- 
sion after  the  period  of  two  years  and  six  months  from  the 
date  of  his  appointment,  or  after  that  period  from  any  subse- 
quent time  that  he  may  have  discovered  and  received  the 
same.  The  time  for  which  he  would  be  chargeable  for  inter- 
est upon  an  accounting  and  settlement  now,  would  probably  be 
found  to  be  different  as  to  different  items  of  these  assets,  if 
indeed  it  coiild  be  shown  when  he  did  receive  them.  But 
this  is  not  a  time  for  an  accounting  and  settlement  They 
were  had  in  1868.  The  amount  then  found  due  and  payable 
to  these  trustees  was  $812.10.  That  is  conclusive.  Since  no 
part  of  it  has  been  paid,  they  are  still  entitled  to  that  amount, 
either  with  interest  at  some  uniform  rate  upon  the  whole  of 
it,  or  without  any  interest.  In  our  opinion  that  order  "draws 
interest  at  the  rate  of  six  per  centum  per  annum,"  like  other 
"judgments  recovered  before  any  court  or  magistrate."  The 
order  in  this  case  will  be  reversed  for  the  error  thus  indi- 
cated, with  directions  to  the  Circuit  Cgurt  to  make  it  con- 
form to  the  views  herein  expressed.  Tliat  court  can  enforce 
its  order  by  any  means  that  the  County  Court  could  lawfully 
employ  in  such  case. 

Heversed  and  remanded  vnth  directions. 
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Joseph  E.  Wood  et  al. 

Insohefiey—Banh — lAahility  cf  Stockholders. 

Upon  a  bill  filed  by  depositors  of  an  insolveDt  bank,  prayinpr  that 
the  stockholders  thereof  be  required  to  pay  them  the  amounts  due  them 
from  said  bank,  this  court  holds,  that  the  decree  in  a  case  named  did  not 
bar  the  relief  souffht  by  the  complainants  herein,  they  not  having  been  par- 
ties thereto;  that  the  stockholders  in  the  present  case  who  were  not  parties 
to  the  case  referred  to.  should  be  required  to  contribute  to  the  fund  in  the 
same  proportion  as  those  who  were  parties  in  that  case,  before  the  latter 
should  be  required  to  contribute  anything*  in  this  case;  that  complainants 
are  not  bound  to  wait  for  the  settlement  of  given  claims  for  contribution 
between  living  stockholders  and  the  estates  or  heirs  of  deceased  stockhold- 
ers, and  that  the  adjustment  of  such  controversies  should  be  left  to  a  suit 
or  suits  having  that  as  the  main  and  primary  object  in  view. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Palmer  &  Shutt,  for  appellants. 

Messi's.  C.  A.  Keyes,  Patton  &  Hamilton  and  McGuikk 
&  Colby,  for  appellees. 

"Wall,  J.  Upon  the  question  principally  urged  we  are 
inclined  to  agree  with  the  Circuit  Court  in  holding  that  the 
decree  in  the  Queenan  case,  117  III.  619,  did  not  bar  the  relief 
sought  by  the  complainants  in  this  case. 

These  complainants  were  not  parties  to  that  suit  and  ought 
not  to  be  affected  thereby  except  so  far  as  it  exhausted  the 
fund,  unless  they  were  bound  to  take  notice  of  it  and  inter- 
vene. It  would  be  a  very  harsh  rule,  likely  to  produce  great 
injustice,  to  require  them  to  do  so.  It  is  enough  that  they 
be  subjected  to  the  inconvenience  and  loss  that  may  result 
from  the  successful  movements  of  the  more  vigilant  creditors 
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who  secnred  to  themselves  the  payment  of  their  claim  by  the 
prosecution  of  the  former  suit. 

Certainly,  it  is  to  be  desired  that  all  having  a  right  to  par- 
ticipate in  a  fund  should  be  brought  in,  and  that  all  who  may 
be  required  to  contribute  should  also  be  brought  in,  to  the 
end  that  all  interests  may  be  adjusted  in  one  proceeding;  and 
wherever  this  is  reasonably  practicable  it  will  bo  done. 

How  far  the  objection  that  it  was  not  done  might  have  pre- 
vailed, if  interposed  in  that  case,  need  not  now  be  considered. 
But  the  relief  to  bo  granted  in  the  present  case  should  be  equi- 
table in  its  character,  the  proceedings  in  the  former  suit  being 
taken  into  account  Therefore  the  stockholders  in  the  pres- 
ent case  who  were  not  parties  to  the  Qiieonan  case  should  be 
required  to  contribute  to  the  fund  in  the  same  proportion  as 
those  who  were  parties  in  that  case,  before  the  latter  should 
be  required  to  contribute  anythifig  in  this  case.  So  that  when 
both  cases  are  considered  all  the  stockholders  shall  be  assessed 
equally,  all  being  required  to  pay  the  same  per  centum. 

It  appears,  however,  that  the  stockholders  sued  in  this  case 
are  required  to  pay  alike  about  twenty  per  cent,  regardless 
of  what  was  done  in  the  Quceuau  case,  and  the  result  is  that 
those  who  were  assessed  in  that  case  are  compelled  to  cai'ry 
a  heavier  burden  than  their  fellows  who  were  not  parties 
thereto.  Manifestly,  they  may  complain  that  there  is  a  want 
of  equality  in  the  treatment  thus  accorded  them.  All  should 
contribute  in  the  same  proportion,  both  assessments  being 
considered. 

With  regard  to  the  action  of  the  Circuit  Court  in  sustain- 
ing the  pleas  of  the  administrators  of  Hicjcox  and  Carter, 
there  is  some  diflSculty.  It  seems  quite  clear  that  so  far 
as  complainants  are  concerned,  the  plea  of  two  years,  etc., 
should  bar  the  remedy  as  against  ftie  estates  in  the  hands  of 
the  administrators,  and  the  question  is,  whether  the  defendant 
stockholders  might  not  ask  that  the  estates  be  retained  and 
the  heirs,  if  they  have  received  anything  by  descent,  might  be 
brought  in  and  required  to  contribute  to  them  in  this  pro- 
ceeding. We  are  inclined  to  think  the  complainants  are  not 
bound  to  wait  for  the  settlement  of  such  claims  for  contribu- 
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tion  between  liviiij^  stockholders  and  the  estates  or  heirs  of 
the  deceased  stockholders ;  aud  that  the  adjustment  of  such 
controvei-sies  should  be  left  to  a  suit  or  suits  having  that  as 
a  main  and  primary  object  in  view.  For  the  error  above  in- 
dicated, the  decree  will  bo  reversed  and  the  cause  remanded. 

Heveraed  and  remanded. 


City  of  Pekin 

V. 
M.  C.    DUNKELBURG. 


Municipal  Corporations — Ordinance — Violation — Rules  10  and  11  of 
Circuit  Court — Practice — A dvance' Costa. 

1.  The  Circuit  Court  has  do  power  to  impose  upon  parlies  not  in  default 
any  conditions  as  to  the  exercise  of  their  rights  under  the  law  that  are  not 
imposed  by  law. 

2.  In  an  action  by  a  municipality  for  the  violation  of  one  of  its  ordi- 
nances, it  is  not  liable  to  a  judgment  for  costs  made,  nor  subject  to  a  rule  of 
court  requiring  payment  before  they  are  made. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Gkkkn,  Judge,  presiding. 

Mr.  W.  B.  CooNEY,  for  appellant. 

Mr.  T.  N.  Green,  for  appellee. 

JPer  Cariam.  This  was  a  proceeding  commenced  by  com- 
plainant before  a  justice,  for  violation  of  a  city  ordinance, 
and  the  appeal  from  his  judgment  to  tlw  Circuit  Court  was 
there  dismissed,  on  motion  of  appellee,  for  failure  of  appellant 
to  pay  to  the  clerk  $3  as  advance  costs,  under  a  rule  of  that 
court. 

Wc  understand  that  while  Circuit  Courts  may  make  rules 
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^or  the  orderly  disposition  of  business  before  them,  they  have 
no  power  to  impose  upon  parties  not  in  default  any  conditions 
^8  to  the  exercise  of  tlieir  rights  under  the  law  that  are  not 
imposed  by  the  law.  We  are  ftirther  inclined  to  think  that 
"ie  city,  in  such  a  case  as  this,  is  not  liable  under  the  law  to 

*  judgment  for  costs  made  and  a  fortioA  not  subject  to  a  rule 
^^  court  requiring  payment  before  they  are  made.  Fossel- 
^an  V.  City  of  Springfield,  38  111.  App.  296. 

For  these  reasons  the  judgment  will  be  reversed  and  the 
^use  remanded. 

lieversed.and  remanded. 


I  40    185 

Silas  H.  Legg,  Administrator,  jsjjs 

'  ^  ,40    185 

The  City  of  Bloomington. 

Municipal  Corporations — Negligence  qf— Recovery  fm^ — New  Trial. 

1.  If  the  plaintiff  in  an  action  to  recover  for  damages,  alleged  to  have 
been  occasioned  through  the  negligence  of  another,  can  prove  that  other 
accidents  had  been  caused  by  the  defect  in  question  when  in  the  condition 
that  existed  when  (he  accident  occurred,  such  evidence  is  admissible  as 
tending  to  establish  the  charge  that  the  defect  existed,  and  was  likely  to 
produce  injury  in  the  wiy  alle^od. 

2.  In  the  case  prefiented,  this  court  holds  that  the  trial  court  erred  in 
refusing  the  plaintiff  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. 

[Opinion  filed  Jnne  12,  1891.] 

In  error  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Messrs.  James  S.  Ewing  and  John  T.  Lillakd,  for  plaintiff 
in  error. 

Mr.  Sain  Welty,  for  defendant  in  error. 
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Wall,  J.  After  carefully  considering  the  various  points 
made  in  this  case,  we  are  of  the  opinion  that  it  was  error  to 
refuse  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
The  testimony  of  the  witness  Hall  would,  if  true,  conclusively 
settle  the  very  important  point  that  the  horse  caught  his 
bridle  upon  the  projecting  spout,  as  to  which  there  was  no 
testimony.  The  evidence  would  be  not  merely  cumulative — 
it  would  be  conclusive. 

There  was  no  want  of  diligence  to  ascertain  the  existence 
of  the  evidence.  All  ordinarv  and  reasonable  effort  was  made 
for  months  before  the  trial,  and  the  plaintiff  had  no  apparent 
ground  for  a  continuance.  We  think  the  facts  set  up  in  the 
three  affidavits  entitled  the  plaintiff  to  a  new  trial. 

Much  stress  is  laid,  in  appellant's  brief,  upon  the  refusal  of 
the  court  to  permit  proof  that  other  accidents  had  occurred  in 
the  same  way. 

There  was  some  evidence  tending  to  show  that  about  one 
month  before  this  occurrence  the  spouts  had  been  changed  by 
taking  off  the  *' elbows,"  biit  this  was  not  entirely  free  from 
conflict  If  the  plaintiff  could  prove  that  other  accidents  had 
been  caused  by  the  spouts  when  in  the  condition  they  were  in 
at  the  time  of  the  accident  in  question,  we  tliink  the  evidence 
would  be  com]x}tent  as  tending  to  establish  the  charge  that  the 
spouts  were  dangerous  and  likely  to  produce  injury  in  the 
very  way  liere  alleged.  But  such  proof  should  be  confined  to 
the  period  when  the  fountain  was  in  the  same  condition  as  at 
the  time  of  this  accident 

Various  other  points,  argued  with  more  or  less  confidence 
in  appellant's  brief,  need  not  be  noticed  in  the  general  view 
we  take  of  the  case.  Whatever  of  substance  there  may  be  in 
them  we  do  not  consider  the  objections  sufficient  to  reverse 
the  case,  and  the  court,  on  another  trial,  will  no  doubt  make 
any  corrections  that  may  be  necessary. 

Jieversed  and  remanded. 
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Noyes  v.  Kingman. 


Ebenezer  Noyes 

V. 

Carrie  Kingman  et  al. 

Judgments  and  Decrees — Practice — Limitations, 

1 .  Upon  a  motion,  after  a  delay  of  ten  years,  to  amend  or  vacate  a  return 
upon  an  execution  and  record  entry,  setting  forth  the  satisfactii  n  of  a 
given  judgment,  this  court  holds  that  the  evidence,  as  to  a  mistake  therein, 
justified  the  action  of  the  trial  court  in  granting  the  same. 

2,  Such  proceeding  is  not  an  *'  action  **  within  the  meaning  of  the  stat- 
ute of  limitations. 

[Opinion  filed  June  26,  1891.] 

Appeal  from  the  Circuit  Court  of  Coles  Countj;  the  Hon. 
E.  P.  Vail,  Judge,  presiding. 

Mr.  Horace  S.  Clark,  for  appellant. 

« 

Messrs. Wiley  &  Neal,  for  appellees. 

Pleasants,  J.  In  May,  1878,  appellee  Carrie  Kingman 
recovered  judgment  in  the  Circuit  Court  of  Coles  County 
against  appellant  for  $3,000.  Execution  thereon  was  returned 
January  16,  1879,  no  property  found.  An  alias  was  returned 
March  8,  1879,  crediting  8600  by  sale  of  real  estate  in  Moul- 
trie County;  SLpluries  on  December  20,  1880,  indorsed  as  fol- 
lows :  "  I  hereby  return  this  execution,  with  the  above  levy 
on  real  estate,  released  by  order  of  the  plaintiflF,  and  the  exe- 
cution satisfied."  This  writ  was  lost,  but  the  return  thereon 
was  remembered  as  above,  which  was  the  entry  on  the  execu- 
tion docket. 

On  the  14th  of  April,  1890,  a  motion  was  made  in  the  court 
below  by  the  plaintiff  in  said  writ,  and  the  ex-sheriff,  who 
made  the  return  by  deputy,  to  amend  or  vacate  said  return 
and  record  entry  as  to  satisfaction  of  said  judgment,  wiiich 
the  court  allowed  against  vigorous  opposition  by  appellant, 
and  made  the  order  accordingly.     From  that  order  this  appeal 


183  Appellate  Courts  of  Illinois. 

Vol.  40.]  Noyes  v,  Kingman. 

was  taken,  and  its  reversal  is  here  urged  npon  the  ground  that 
there  was  not  sufficient  evidence  of  a  mistake  in  the  return 
and  entry,  and  tliat  the  motion  was  barred  by  the  statute  of 
limitations  and  the  laches  of  plaintiff. 

From  the  evidence  preserved  in  tlio  record  we  think  it 
probable  that  the  return  was  written  by  the  attorney  for  the 
plaintiff,  though  he  swears  that  he  has  no  recollection  of 
writing  it,  or  of  the  handwriting,  which  ho  saw.  But  if  it 
was,  the  last  clause  was  written  inadvertently.  He  says  he 
had  authority  to  release  the  levy,  but  none  to  acknowledge 
satisfaction,  and  that  so  far  as  he  knows  it  was  not  satisfied. 
The  ex-sheriff  testified  nothing  was  received  by  him  on  the 
writ,  nor  reported  to  him  by  the  deputy  who  made  the  return 
as  received  by  him,  and  the  deputy,  that  nothing  was  in  fact 
paid  to  iiim,  but  that  he  signed  the  return  as  written  by 
plaintiff's  attorney.  The  husband  of  Mrs.  Kingman,  who  as 
her  afirent  transacted  all  the  business  in  connection  with  the 
judgment,  testified  that  neither  he  nor  she  received  anything 
in  money  or  otherwise  on  that  writ,  and  it  was  not  in  fact 
satisfied.  Appellant  himself  was  a  witness  on  the  hearing 
but  stated  no  fact  in  conflict  with  the  above,  nor  did  any 
other. 

We  therefore  can  not  say  that  the  court  erred  in  its  finding 
of  the  fact  for  want  of  sufficient  evidence. 

This  is  not  an  "action"  within  the  meaning  of  the  statnte 
of  limitations,  but  a  motion  to  amend  the  record  of  the  pro- 
ceedings in  an  action  ended.  And  since  the  question  is 
between  the  original  parties  alone,  and  no  rights  of  others  are 
claimed  to  have  intervened,  the  propriety  of  the  order  made 
is  settled  by  Spellniyer  v.  Goff,  112  111.  29,  and  cases  there 
cited. 

Judgment  affirmed. 
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Sammers  v.  Sheldon. 


E.   C.  Summers 

V. 

Eli  Sheldon. 

NeffOfiohJe  Tnsfrutnenfs — Note — Action  Against  Indorser — Failure  to 
Proceed  Against  Maker, 

When  a  note  becomes  due,  an  indorsee  niny  proceed  at  once  agrainst  the 
indon^er,  if  a  8uit  against  the  maker  would  be  unavailing;  in  case  suit  is 
not  brought  immediately,  in  order  to  justify  the  bringing  thereof  against 
the  indor^er  in  the  first  instsince,  the  burden  of  proof  is  upon  the  indorsee 
to  show  that  the  maker  was,  during  the  intermediate  time,  insolvent. 

[Opinion  filed  June  26,  1891.] 

Appeal  from  the  County  Court  of  McLean  Connty;  the 
Hon.  C.  Myers,  Judge,  presiding. 

Messrs.  Kerbick,  Lucas  &  Spencer,  for  appellant. 

Messrs.  John  F.  Wight  and  Stevenson  &  Ewing,  for 
appellee. 

Pleasants,  J.  Assumpsit,  brought  by  theapsignee  against 
the  assignor  of  a  promissorj^  note  of  E.  A.  Wood  for  $180, 
which  became  due  September  10,  1872.  At  that  time  these 
three  parties  were  neighbors,  all  residing  in  the  northeast 
part  of  McLean  County.  The  note  was  assigned  before 
maturity.  A  little  more  than  two  weeks  after  it  matured, 
they  all  left  the  State  together,  going  to  Xebraska.  It  is  said 
that  appellee,  the  assignor,  then  told  appellant  that  Wood 
was  insolvent.  Appellant  returned  to  his  old  liome  in  the 
course  of  a  few  months.  Some  two  or  three  years  later 
Wood  also  came  back  to  Illinois,  but  not  to  McLean  County. 
lie  resided  thereafter  at  Plain ville,  Joliet,  and  Chicago,  until 
1877,  or  longer.  Appellant  was  informed  he  was  living  in 
the  State,  but  it  does  not  appear  that  he  made  any  inquf'-y  or 
effort  to  ascertain  just  where.     He  did  not  see  him  nor  know 
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of  his  having  any  property  here,  after  liis  retnrn.  There  is 
evidence,  however,  that  he  was  in  the  horse  business,  had 
some  property,  and  paid  some  old  doubts  for  which  he  was 
sued.  This  action  was  brought  against  the  assignor  imme- 
diately upon  his  first  return  to  the  State;  and  on  the  trial 
below,  which  was  by  the  court  without  a  jury,  the  issue  was 
found  and  judgment  rendered  for  the  defendant. 

The  question  is  whether  appellant  used  due  diligence 
against  the  maker  or  was  excused  by  the  facts  fi'om  proceed- 
ing against  him.  We  see  no  reason  why,  upon  his  own  show- 
ing, he  might  not  have  sued  the  assignor  immediately  upon 
the  maturity  of  the  note.  A  fortnight  elapsed  thereafter 
before  the  parties  together  left  the  State. 

In  Bledsoe  v.  Graves,  4  Scam.  382,  the  Supreme  Court 
said:  "If  at  the  time  the  note  falls  due,  proceedings  against 
the  maker  would  be  un vailing,  the  holder  may  proceed  imme- 
diately against  the  indorser;  but,  if  he  will  not  do  this,  he 
must  be  prepared,  in  order  to  fix  the  liability  of  the  indorser, 
to  show  that  a  suit  against  the  maker  would  have  been  alike 
unavailing,  in  the  intermediate  time,  while  lie  retained  the 
note."  This  construction  of  the  statute  is  approved  in  Clayes 
V.  White,  83  III.  543,  and  recognized  in  Qarrity  v.  Betts,  20 
111.  App.  328.  Thus  the  burden  of  proving  continued  insolv- 
ency of  the  maker  is  upon  the  assignee.  His  insolvency 
when  the  note  matured,  is  no  evidence  of  its  continuance  after 
the  lapse  of  five  years.  In  the  case  of  Bledsoe  v.  Graves, 
supra^  insolvency  of  the  maker  was  the  ground  on  which  it 
was  claimed  that  a  suit  against  him  would  have  been  unavail- 
ing, and  the  decision  was  upon  the  assumption  of  that  condi- 
tion when  the  note  matured.  It  is  a  condition  which,  like 
that  of  health  or  sickness,  is  in  its  nature  not  permanent,  and 
the  presumption  of  its  continuance  does  not  continue,  but 
fades  and  disappears  in  time.  In  view  of  the  dissenting  opin- 
ion of  Judge  Lockwood  in  that  case,  the  subsequent  approval 
of  the  decision  makes  its  application  here  entirely  clear.  This 
burden  being  upon  the  assignee,  his  ignorance  of  the  continued 
condition  of  the  maker  is  no  evidence  of  it,  nor  any  excuse 
for  the  failure  to  prove  it     Clayes  v.  White,  supra. 
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This  suit  was  brought  to  recover  the  amount  of  anotlier 
note  also,  of  which  appellee  was  maker,  and  for  which  judg- 
ment was  given,  and  the  appeal  presents  only  the  question  as 
to  the  one  above  mentioned. 

Judgment  affirmed. 


The  Mt^jl  Insurance  Company 

40    191 
V.  |M_i^ 

Alexander  Platt. 


Fire  In surance — Policy  qf—  Conditions — A rhif ration  —  Election  to 
Rebuild, 

In  an  action  brongrht  to  recover  upon  a  fire  insurance  policy,  this  court 
holds  in  view  of  the  conditions  thereof,  that  the  submission  to  arbitration  to 
ascertain  the  damag*?,  did  not  amount  to  an  election  to  pay  the  loss  and  a 
waiver  of  the  right  to  rebuild  or  repair. 

[Opinion  filed  June  26,  1891.] 

Appkal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cykus  Eplek,  Judge,  presiding. 

Messrs.  Brown  &  Kirbt,  for  appellant. 

Messrs.  Morrison  &  Whitlock,  for  appellee. 

Pleasants,  J.  Tlie  declaration  in  this  case  contained  only 
one  count,  which  was  on  a  policy  of  insurance  issued  by  appel- 
lant January  20,  1887,  for  three  years,  for  $3,200  upon  appel- 
lee's residence  and  $800  on  the  furniture  and  other  ]^ersonal 
property  therein.  It  set  forth  the  policy  at  length,  which 
contained,  among  others,  the  following  pro  visions:  "Payments 
of  losses  shall  be  made  in  sixty  days  after  the  loss  shall  have 
been  ascertained  and  proved,  and  in  case  diflferenees  shall  arise 
touching  the  amount  of  any  loss  or  damage,  it  shall  be  sub- 
mitted to  the  judgment  of  arbitrators,  mutually  chosen,  whose 
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award  in  writing  shall  be  binding  upon  the  parties.  In  ease 
of  any  loss  on  or  damage  to  the  property  insured,  it  shall  bo 
optional  with  the  company  to  replace  the  articles  lost  or  dam- 
aged, with  others  of  the  same  kind  and  equal  goodness,  and  to 
rebuild  or  repair  the  building  or  buildings  (reasonable  deduc- 
tion being  allowed  for  the  increased  value  of  new  in  replacing 
old  material)  within  a  reasonable  time,  giving  notice  of  their 
intention  so  to  do  within  thirty  days  after  the  preliminary 
proofs  shall  have  been  received  at  the  ofiice  of  the  company." 
It  averred  that  on  March  27,  18S9,  the  house  was  burned  and 
damaged  to  the  full  amount  of  the  insurance;  that  the  parties 
were  unable  to  agree  upon  the  amount  of  lessor  damage,  and 
submitted  the  question  to  two  arbitrators,  setting  forth  the 
submission,  which  provides  that  their  appraisement  and  esti- 
mates in  writing,  "  as  to  the  amount  of  such  loss  or  damage, 
shall  be  binding  on  both  parties;"  and  concludes  as  follows:  '*It 
being  understood  that  this  appointment  is  without  reference 
to  any  other  question  or  matters  of  difference  within  the  terms 
and  conditions  of  the  insurance,  and  is  of  binding  effect  only 
so  far  as  regards  the  actual  cash  value  of  or  damage  to  'such 
property  covered  by  Policy  Ko.  3,491  of  said  com|)any,  issued 
at  the  Jacksonville,  111.,  agency;"  and  that  said  arbitrators 
proceeded  in  their  duty  and  rendered  their  award  in  writing, 
and  awarded  to  plaintiff,  as  the  amount  of  his  loss  and  dam- 
ages sustained,  the  sum  of  §3,855.60;  by  means  whereof  the 
defendant  became  liable,  etc. 

To  this  declaration  a  single  plea  was  filed,  averring  that 
"after  the  submission  and  award  in  plaintiff's  declaration  men- 
tioned were  made,  and  within  thirty  days  after  the  preliuii- 
iiary  proofs  of  any  loss  by  lire,  on  the  part  of  the  plaintiff, 
were  received  by  defendant  at  its  office,  the  defendant,  by  its 
agent,  gave  notice  to  the  plaintiff  of  its  intention  to  rebuild 
and  repair  the  building  of  the  plaintiff  burned  and  damaged 
by  fire  in  the  said  declaration  described,  and  within  a  reason- 
able time  after  giving  such  notice  as  aforesaid,  to  wit,  within 
eight  days  thereafter,  the  defendant,  through  and  by  a  builder 
employed  by  the  defendant,  undertook  and  began  to  rebuild 
and  repair  the  said  building,  but  the  plaintiff  refused  to  per- 
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niit  the  said  bailder  to  rebuild  or  repair  said  building;  and 
this  the  defendant  is  ready  to  verify." 

A  general  demyrrer  to  this  plea  was  sustained,  and  the  de- 
fendant having  elected  to  stand  by  it,  a  judgment  by  7iil  dicit 
"was  rendered  in  favor  of  plaintiff. 

The  sole  question  argued  is  whether  the  submission  to  arbi- 
tration was  an  election  by  the  defendant  to  pay  the  loss  and 
damage  found  by  the  award,  and  a  waiver  of  the  right  to 
rebuild  and  repair. 

To  maintain  the  affirmative  it  is  said  there  is  an  inconsist- 
ency between  a  proceeding  to  ascertain  the  amount  of  the  loss 
and  a  determination,  when  ascertained,  to  rebuild  instead  of 
paying  it  The  inconsistency  has  not  been  pointed  out  in 
the  argument,  nor  do  we  perceive  it  To  assume  that  the 
object  in  ascertaining  the  amount  must  be  to  make  payment 
of  it,  is  to  beg  the  question.  While  ascertainment  of  the 
amount  must  necessarily  precede  its  payment,  it  may  not 
impose  an  obligation  to  pay;  and  while  it  does  not  necessarily 
precede  a  choice  to  rebuild,  it  may  consistently  and  properly 
do  so,  as  a  guide  to  intelligent  choice.  The  question  still  is, 
what  was  the  contract?  Did  it  contemplate  that  the  company 
might  exercise  this  choice  after  ascertainment  of  the  loss,  if 
it  should  see  fit,  as  well  as  before? 

Manifestly  the  option  reserved  in  the  policy  was  for  the 
benefit  of  the  company  and  not  of  the  insured.  It  must 
have  been  supposed  to  be  a  right  or  privilege  of  some  value — 
that  the  company  in  some  cases  might,  with  advantage  to  itself, 
choose  to  pay  the  loss  when  ascertained,  and  in  others  to 
rebuild.  A  right  or  privilege  of  choice  implies  a  right  or 
privilege  to  ascertain,  if  practicable,  between  what,  precisely, 
it  IB  to  be  made.  Here  the  option  was  not,  as  counsel  put  it, 
between  rebuilding  and  arbitrating,  but  between  rebuilding 
and  paying.  Rebuilding  what,  and  paying  what?  Surely 
not  rebuilding  a  house  of  which  the  size,  form,  materials  and 
style  were  unknown  to  the  company,  or  in  dispute;  and  why 
not  as  surely,  not  paying  a  loss  or  damage  the  amount  of 
which  was  so  unknown  or  in  dispute?  Ascertainment  of 
the  amount  of  loss  or  damage,  it  is  also  said,  has  nothing 
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to  do  with  rebuilding,  but  much  with  paying;  and  therefore 
that  any  proceeding  by  the  company  to  ascertain  it  is  a 
decisive  election  not  to  rebuild  but  to  pay.  By  the  same 
reasoning  any  inquiry  by  the  company  as  to  tlie  form,  size, 
stjMe  and  material  of  the  house  destroyed,  with  a  view  to 
the  cost  of  the  rebuilding,  should  be  held  an  election  to 
rebuild.  But  both  inquiries  manifestly  have  an  important 
bearing  upon  the  election,  and  might,  in  fact,  be  made  and 
prosecuted  at  the  same  time.  In  that  case,  clearly,  neither 
proceeding  would  amount  to  an  election,  but  both  would  dis- 
prove it.  We  see  nothing  in  the  fact  that  they  are  made 
successively,  which  should  change  the  effect,  the  object  of 
each  being  to  enable  the  company  to  make  the  election. 

Nor  do  we  perceive  any  such  force  in  the  fact  that  the  loss 
was  ascertained  by  arbitration,  in  which  the  insured  joined 
and  bv  which  he  was  bound.  It  was  but  a  substitute  for  an 
agreement  upon  the  amount,  to  which  they  were  both  bound 
by  the  policy  t6  resort  in  case  of  disagreement,  if  for  any 
reason  a  conclusive  ascertainment  was  to  be  reached;  and  to 
enable  the  company,  in  view  of  that  amount,  to  exercise  intel- 
ligently the  option  it  had  reserved  was  just  as  proper  and 
lawful  a  purpose  as  that  of  pa3Mng  it.  The  company  could 
not  ascertain  it  certainly  in  time  to  make  the  election,  except 
through  means  by  which  the  insured  would  be  also  bound, 
and  in  which  he  must  join  agreement  or  arbitration,  and 
surely  it  could  admit  the  amount  claimed  as  the  loss  without 
thereby  waiving  its  option  to  rebuild.  The  entire  right  of 
the  insured  was  to  get  that  amount  in  money  or  havehis  house 
rebuilt,  at  the  election  of  the  company,  and  notice  of  it  within 
the  time  prescribed-  The  conclusive  ascertainment  of  that 
amount  in  no  way  impaired  his  right  or  changed  his  position. 
To  hold  it  an  election  of  itself,  would  practically  deny  to  tho 
company  all  the  advantage  of  a  right  to  elect.  We  do  not 
understand  any  of  the  cases  cited  as  so  holding,  and  are  of 

« 

opinion  that  by  the  terms  of  the  policy  the  company  had  the 
right,  before  electing,  to  ascertain  the  loss  and  the  cost  of 
rebuilding,  because  it  was  between  them  that  it  was  to  choose; 
and  to  do  so  rationally'  it  must  have  the  right  to  know  and 
compare  the  alternatives. 
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Furthermore,  the  submission  expressly  excluded  the  con- 
clusion that  the  com])any  elected  to  pay  the  amount  to  be 
found.  Full  effect  is  given  to  the  award,  under  the  submission, 
by  holding  tlie  amount  found  to  be  that  between  the  payment 
of  which  and  rebuilding  the  company  must  elect.  That  the 
plea  set  up  a  good  defense,  see  Beals  v.  Home  Ins.  Co.,  36 
N.  Y.  (9  Tiffany)  352.  For  the  error  in  sustaining  the 
demurrer  thereto  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Heveraed  and  remanded. 


I  4U    105 
ir>8s  Hll 


Jefferson  J.  Greene 

V. 

French  Hollingshead. 

Agency — Sale  of  Real  Estate — Commissions — Recovery  of. 

1.  When  a  real  estate  aprent,  under  a  contruct  to  pay  commissions 
upon  finding  a  purchaser,  produces  a  person  who  is  able,  and  in  binding 
f(irm  offers  to  purchase  lands  io  his  hands  for  sale,  upon  terms  required,  he 
bus  found  a  purchaser  and  earned  his  commiMsions. 

2.  If  in  such  case  the  terms  include  credit  to  the  purchaser,  it  is  to  be 
given  by  the  vendor  at  his  own  risk,  and  the  failure  of  the  purchaser  to  pay 
or  perform  accordingly  will  not  of  itself  affect  the  broker *s  claim. 

3.  In  such  case,  the  acceptance  of  an  offer  by  the  seller  will  estop  him  from 
alleging  anything  against  a  claim  for  commissions,  except  fraud  on  the  part 
of  the  broker  in  inducing  the  acceptance,  or  wrong  done  by  him  causing  fail* 
ure  of  the  purchaser  to  perform,  and  this  he  must  prove.  His  refusal  to  accept, 
for  any  reason  which  would  be  suilicient  if  true,  would  impose  upon  the 
broker  the  burden  of  disproving  it. 

4.  In  the  absence  of  other  arrangement,  where  a  given  contract  is  signed 
by  a  buyer  and  seller,  the  same  containing  stipulations  by  each  in  favor  of 
the  other  of  equal  value,  or  nearly  so,  the  agent  who  brought  them  together 
is  the  proper  custodian  thereof;  the  delivery  to  him  by  each  after  signing, 
amounts  to  a  delivery  to  the  other,  and  the  final  delivery  by  the  seller  to  him 
completes  its  execution  as  a  binding  agreement. 

5.  In  an  action  brought  by  a  real  estate  broker  to  recover  commissions 
alleged  to  have  been  earned  by  him,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff. 
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[Opinion  filed  September  1,  1891.] 
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Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
A.  Sample,  Judge,  presiding. 

Messrs.  Hopkins  &  Hammond  and  J.  H.  Lott,  for  appel- 
lant. 

Messrs.  Cook  &  Moffett,  for  appellee. 

Pleasants,  J.  This  was  an  action  of  assumpsit  brought  by 
appellee  for  commissions,  as  broker,  on  sale  of  a  section  of  ap- 
pellant's land  in  Yermillion  County.  Judgment  below  on 
verdict  for  ^838.40. 

He  claimed  that  he  was  employed  by  appellant  to  find  a 
purchaser  at  $28  per  acre,  net,  part  in  cash  and  part  on  time, 
and  was  to  have  for  his  services  all  he  could  get  in  excess  of 
that  sum.  He  got  an  offer  from  John  N.  Buyer  of  $35  per 
acre,  including  a  quarter  section  of  land  in  Kansas,  estimated 
at  $3,000,  which  he  reported.  Appellant  objected  to  tlie 
Kansas  land,  but  upon  appellee's  agreeing  to  receive  it  on 
account  of  his  commissions,  and  to  be  conveyed  to  him  by 
appellant  by  quit-claim  only,  told  him  to  go  ahead  and  make 
the  sale.  On  June  20,  1888,  he  obtained  Beyer's  signature 
and  seal  to  a  contract,  reciting  that  he  purchased  of  appellant 
the  section  described  for  $22,400,  to  be  paid  as  follows : 
$2,000  in  cash  on  July  5,  1888,  and  the  Kansas  land  described 
for  $3,600,  on  March  1, 1889,  and  $13,800  on  or  before  March 
1,  1899;  the  $3,600  to  be  secured  by  mortgage  on  the  whole 
section,  and  $6,900  on  the  north  half,  $3,450  on  the  southwest 
quarter,  and  $3,450  on  the  southeast  quarter.  On  the  2l6t 
or  22d  of  June  he  took  it  to  appellant,  who  after  some  objec- 
tion to  the  proposed  security  also  signed  and  sealed  it,  with- 
out change,  and  delivered  it  to  appellee,  who  showed  it 
to  Boyer.  The  understanding  then  was  that  the  parties 
would  meet  at  Bloomington  on  the  5th  of  July  and  carry  out 
the  agreement;  but  they  did  not  so  meet,  nor  was  tlie  sale 
ever  consummated.  On  June  23d  Boyer  wrote  to  appellant, 
"  Sorry  to  say  that  circumstances  have  come  by  which  I  am 
unable  to  take  your  land.    Notified  Mr.  Hollingshead.    He 
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Bald  it  would  be  all  right."  Appellee  denied  that  he  bo  said 
and  was  corroborated  by  the  only  other  party  who  was  present 
on  the  occasion  referred  to;  and  i(  appears  that  he  wrote  to 
appellant,  advising  him  to  come  to  Bloomington  on  July  5th 
with  his  deed,  and  tender  performance  on  his  part  There 
was  no  evidence  tending  to  show  that  Eoyer  was  unable  to 
pay  for  the  land  according  to  the  terms  of  the  agreement,  or 
that  appellant  ever  made  any  inquiry  or  had  any  doubt  as  to 
his  ability.  He,  in  his  testimony,  and  his  counsel  in  argu- 
ment, attribute  the  abandonment  of  the  deal  wholly  to 
another  cause,  namely,  that  Boyer  refused  to  give  the  secu- 
rity as  required  by  the  alleged  conditions,  to  be  hereafter 
noticed.     Appellee  received  nothing  for  his  services. 

On  behalf  of  appellant  it  is  claimed,  as  a  matter  of  law, 
that  if  the  contract  was  abandoned  at  the  instance  of  Boyer, 
though  with  the  consent  of  appellant,  and  without  regard  to 
the  question  of  Boyer's  ability  to  perform  it,  appellee  acquired 
no  right  to  commissions;  that  an  agreement  for  commissions 
upon  finding  a  purchaser  is  not  performed  on  the  broker's 
part,  by  his  getting  an  enforceable  conlract  to  purchase,  on 
the  terms  required,  of  one  who  is  able  to  perform  it,  unless 
he  continues  to  be  willing  also,  and  actually  does  perform  it, 
or  is  prevented  by  the  fault  of  the  vendor;  and  that  as  to  all 
of  these  conditions  Ihe  burden  of  proof  is  upon  the  broker. 

We  think  this  proposition  is  opposed  to  reason  and  to  the 
weight  of  authority;  according  to  which,  when  he  produces 
a  party  who  is  able  and  in  binding  form  offers  to  purchase 
upon  these  terms,  he  has  found  a  "  purchaser  "  within  the 
meaning  of  the  agreement  It  is  not  to  be  construed  as 
requiring  him  to  do  what  he  has  no  authority  to  do,  and  he 
has  none  to  make  a  sale  or  a  contract  for  a  sale,  but  only  to 
present  a  fit  person,  to  whom  the  owner,  if  he  will,  can  make 
it,  and  having  thus  done  all  he  was  empowered,  and  there- 
fore  all  he  agreed  to  do,  he  has  earned  the  commissions, 
whether  the  owner  does,  or  without  the  broker's  fault,  does 
not  accept  the  offer  or  consummate  the  proposed  sale.  If  the 
terms  include  any  credit  to  the  purchaser,  it  is  to  be  given  by 
the  vendor  at  his  own  risk,  and  the  failure  of  the  purchaser 
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to  pay  or  perform  accordingly,  will  not  of  iteelf  affect  the 
broker's  claim.  Since  the  vendor  is  not  bound  to  accept  the 
offer  without  a  reasonable  opportunity  to  inquire  and  satisfy 
himself  in  relation  to  it,  his  acceptance  should  estop  him  from 
alleging  anything  against  this  claim  except  fraud  on  the  part 
of  the  broker  in  inducing  the  acceptance,  or  wrong  done  by 
him  causing  failure  of  the  purchaser  to  perform;  and  this 
he  must  prove.  His  refusal  to  accept,  for  any  reason  which 
would  be  sufBcient,  if  true,  would  impose  upon  the  broker 
the  burden  of  disproving  it.  In  support  of  these  views  and 
against  the  case  of  Hichardson  v.  Jackson,  31  Md.  250,  we 
refer  among  others  to  Love  v.  Miller,  53  Ind.  294;  Kock  v. 
Emerling,  22  How.  (U.  S.)  691;  Glentworth  v.  Luther,  21 
Barb.  145;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378; 
Eeed's  Exec'rs  v.*  Reed,  82  Pa.  St,  420;  Pearson  v.  Mason, 
120  Mass.  53;  Lcete  v.  Norton,  43  Conn.  219;  Cassady  v.  See- 
ley,  69  Iowa,  509;  Little  v.  Bees,  34  Minn.  277;  Potwin  v. 
Cnrran,  13  JS'eb.  302. 

The  cases  of  Bees  v.  Spruance,  45  111.  308,  and  Garnhart  v. 
Eentehler,  72  111.  535,  are  not  deemed  in  point  upon  this 
question.  In  the  first  the  broker's  claim  was  disallowed, 
because  he  was  never  employed  by  the  defendant  as  broker 
or  otherwise,  and  the  purchaser  never  offered  to  pay  as  much 
as  the  net  price  stated ;  and  in  the  other  the  machines  were 
to  be  sold,  delivered  and  set  up  by  the  claimant  and  his  com- 
missions deducted  and  retained  by  him  from  the  proceeds 
actually  received.  On  the  other  hand,  the  rule,  as  we  under- 
stand and  have  above  stated  it,  is  expressly  declared  in  Pratt 
V.  Ilotchkiss,  10  III.  App.  603,  and  McConaughy  v.  Mahannah, 
28  111.  App.  169;  and  seems  to  be  recognized  in  Kerfoot  v. 
Steele,  113  111.  610;  see  also  Carter  v.  Webster,  79  III  435. 

But  it  is  further  claimed  that  appellant  did  not  employ 
appellee  to  find  a  purchaser  or  do  anything  toward  a  sale  of 
the  land,  but  simply  consented  that  he  might  have  whatever 
he  could  get  for  it  in  excess  of  the  net  price  stated ;  that  the 
pretended  Boyer  contract  was  never  executed  by  delivery; 
that  appellant  expressly  made  it  a  condition  of  delivery  that 
Boyer  should  agree  to  secure  all  the  deferred  payments  by 
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one  mortgage  upon  the  entire  section,  and  Buyer  refused  so 
to  do  ;  and  that  the  proposed  sale  was  abandoned  with  the  full 
consent  of  ap))e1Iee  and  without  fault  of  appellant.  These 
claims  were  all  contested.  Thej  involved  no  question  of  law, 
except  as  hereinafter  noticed,  and  in  relation  to  them  the  evi- 
dence was  conflicting.  ' 

The  parties  do  not  pretend  that  they  do  or  can  state  the 
precise  language  by  which  their  relations  were  fixed.  But 
appellee  was  a  real  estate  broker.  lie  had  lived  near  the 
land  and  was  well  acquainted  with  it.  Supposing  or  under- 
standing that  appellant  desired  to  dispose  of  it,  he  solicited 
authority  to  negotiate  for  its  sale.  In  reply  to  his  inquiry  as 
to  terms,  apj)ellant  stated  the  price  that  was  to  be  net  to  him, 
and  that  in  case  of  sale  made,  appellee  must  get  enough  more 
to  pay  ''conmiission;"  and  he  agreed  to  convey  to  appellee 
on  account  of  commissions,  the  Kansas  land  offered  in  part 
payment  of  the  price,  from  which  it  might  well  be  understood 
that  he  was  also  to  pay  the  balance  in  cash.  We  think  this 
was  substantially  more  than  appeared  in  Rees  v.  Spruance, 
supra^  and  strongly  tended  to  show  an  employment  of  appellee 
to  find  a  purchaser,  in  the  usual  manner. 

The  Boyer  contract  was  signed  by  both  parties  and  con- 
tained stipulations  by  each  in  favor  of  the  other,  presumably 
of  nearly  equal  value.  Neither,  therefore,  had  more  right  to 
its  possession  than  the  other.  Appellee  had  an  interest  in  it 
as  a  link  in  the  chain  of  evidence  of  his  right  to  commissions, 
and  of  their  amount.  In  obtaining  the  signatures  he  was  act- 
ing for  both  and  by  authority  of  each.  In  the  absence  of 
other  arrangement  he  was,  therefore,  its  projier  custodian. 
The  delivery  to  him  by  each,  after  signing,  was  in  legal  effect 
a  delivery  to  the  other;  and  the  final  delivery  by  appellant 
to  him,  completed  its  execution  as  a  binding  agreement. 

From  an  instruction  given  in  relation  to  the  alleged  condi- 
tion of  delivery,  recognizing  that  defense  and  the  evidence 
introduced  to  prove  it  as  legitimate,  we  must  infer  that  the 
jury  found  the  fact  to  be  against  that  claim  of  appellant,  and 
think  that  finding  should  be  conclusive;  but  we  are  not  to  be 
understood  as  holding  that  even  against  appellee,  who,  though 
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not  a  party,  had  a  substantial  interest  in  the  conti*act,  parol 
evidence  of  a  condition  of  its  delivery,  inconsistent  with  its 
express  provisions  assigned  and  delivered  by  him  to  appellee, 
was,  in  itself,  properly  receivable.  That  question  was  not 
made  in  the  argument,  and  therefore,  as  well  as  because  of  the 
finding,  we  express  no  opinion  upon  it. 

From  the  evidence  admitted  we  are  inclined  to  believe  that 
though  appellant  desired  security  by  one  mortgage  upon  all 
the  lands,  and  that  this  desire  should  be  made  known  to  Boyer, 
he  did  not  insist  on  any  change  in  the  written  agreement  nor 
impose  any  condition  to  its  delivery  as  written;  that  Boyer 
was  quite  willing  to  give  up  the  trade,  for  the  reasons,  as 
stated  by  appellee,  that  he  could  not  get  the  money  for  the 
cash  payment  in  the  way  he  had  expected,  and  on  reflection 
had  come  to  dread  responsibility  for  so  large  a  debt  as  the 
balance;  that  from  what  appellee  told  him  of  appellant's 
desire,  he  presumed  that  if  he  refused  to  comply,  appellee 
might  also  be  willing  te  rescind,  and  asked  of  appellee  to  be 
let  oflf,  or  at  least  to  be  allowed  further  time  for  the  cash  pay- 
ment; and  that  appellee  made  no  objection  on  his  own  account, 
but  disclaimed  authority,  referred  him  to  appellant,  and 
advised  him  to  prepare  and  have  his  money  ready  by  July  5th, 
according  to  the  understanding. 

Boyer  is  the  only  witness  who  testified  to  the  eflPect  that 
appellee  consented,  so  far  as  he  was  concerned,  to  the  rescission 
of  the  contract.  Appellee  and  Clark  deny  it  Appellant  did 
not  so  understand,  but  wrote  to  Boyer  in  reply  to  his  postal 
of  June  23d,  that  his  contract  was  outstanding  and  he  would 
have  trouble  with  appellee.  The  circumstances  and  probabil- 
ities are  against  him.  Appellee  advised  appellant  by  letter, 
that  in  the  opinion  of  counsel  the  contract  was  enforceable, 
and  urged  him  to  come  with  his  deed  at  the  time  appointed. 
His  interest,  fully  acquired,  was  too  large  to  be  relinquished 
without  consideration,  upon  the  first  suggestion  of  Boyer,  and 
solely  for  his  accommodation. 

It  is  said  that  appellant  told  appellee  before  he  signed  it 
that  he  would  not  be  bound  to  resort  to  legal  proceedings  to 
enforce  the  contract.     If  he  did,  we  fail  to  see  how  that  could 
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affect  appellee's  right  to  commissions.  He  would  not  have 
been  so  bound  without  that  statement.  It  did  not  deprive 
liim  of  the  ri^ht.  Whether  he  should  exercise  it  in  case 
Boyer  wrongfully  refused  to  perform  the  agreement  on  his 
part,  was  wholly  his  own  coneern,  a  question  to  be  determined 
by  and  for  himself  alone.  His  determination  of  it  could  not 
be  made  until  after  appellee's  agency  was  ended  and  his  rights 
fixed. 

A  later  effort  of  appellee  to  find  another  purchaser  of  the 
same  land  with  about  400  acres  added,  is  also  urged  as  proof 
that  he  had  consented  to  the  abandonment  of  the  deal  with 
Boyer.  That  fact  certainly  shows  he  then  understood  that 
the  Boyer  deal  was  off,  but  that  it  has  any  tendency  to  prove 
that  he  was  for  or  against  its  abandonment,  or  that  his  con- 
sent was  given  or  asked,  is  not  apparent.  If  it  had,  however, 
the  alleged  consent  was  denied,  the  jury  was  instructed,  as 
asked,  with  reference  to  the  legal  effect  of  the  fact  if  proved, 
and  they  found  for  the  plaintiff.  Some  of  the  evidence  in 
support  of  tliat  finding  has  been  adverted  to.  We  think  that 
upon  this,  as  upon  all  the  other  disputed  questions  of  fact,  it 
was  sufficient.  Just  how  they  arrived  at  the  amount  of  the 
damages  assessed,  we  do  not  see;  but  it  is  clear  that  if  a  cause 
of  action  was  shown,  appellant  can  not  justly  complain  of  the 
damages  awarded. 

Judgment  affirmed. 
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George  F.  Harding 

V. 

Adelaide  M.  Harding. 

Dirorce—Separafe  Maintenance — Alimony  and  Solicit ors^  Fees — Proh- 
able  Cause. 

1.  The  application  by  a  wife  pending^  a  suit  for  divorce  or  separate 
maintenance  for  an  allowance  for  temporary  alimony  and  solicitors*  fees 
should  not  be  grranted  where  it  is  nhown  that  she  possesses  in  her  own  right 
sufficient  means  for  her  support  and  to  defray  such  fees. 

2.  Such  application  should  likewise  be  denied  upon  failure  to  phow  prob- 
able cause  for  the  relief  prayed,  or  if  it  appears  that  she  can  not  succeed  in 
her  co&e. 

[Opinion  filed  February  10,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  IIod. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  William  Ammen,  for  appellant. 

When  the  wife  has  sufRcient  separate  property,  the  rea- 
son for  giving  liei*  alimony  or  suit  money  does  not  exist,  and 
she  is  not  entitled  to  either.  Westerfreld  v.  Westerfield,  36 
N.  J.  Eq,  195;  S.  C,  15  Rep.  352.  Therefore,  in  fixing  the 
amount  of  alimony  pendente  lite^  the  amount  of  the  wife's 
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separate  estate  is  to  be  considered.  Jeter  v.  Jeter,  36  Ala. 
391;  Killiam  v.  Killiam,  25  Ga.  18.6;  Corey  v.  Corey,  81  Iiid. 
469.  And  if  she  be  found  to  liave  sufficient  separate  property 
or  means  of  her  own  to  provide  for  her  separate  maintenance, 
no  alimony,  temporary  or  permanent,  will  be  awarded  her. 
D'Aguilar  v.  D'Aguilar,  1  Hagg.  Ecc.  773;  Belcher  v.  Bel- 
cher, 1  Curt.  Ecc.  444,  446;  Bremmer  v.  Bremmer,  3  Svv.  & 
Tr.  249;  Powell  v.  Powell,  L.  R,  3  P.  &  D.  65,  56,  186,  192; 
Eaton  V.  Eaton,  L.  E.,  2  P.  &  D.  51,  52;  George  v.  George, 
L.  R,  1  P.  &  D.  554,  555;  Turner  v.  Turner, 44  Ala.  437,451, 
452;  Pinckard  v.  Pinckard,  22  Ga.'  31,  32;  Stillnian  v.  Still- 
man,  99  111.  196,  202,  204;  Morse  v.  Morse,  25  Ind.  156,  163; 
Kenemer  v.  Kenemer,  26  Id.  330,  332;  Logan  v.  Logan,  2  B. 
Mon.  142,  149;  Gaines  v.  Gaines,  9  Id.  295,  303;  Coles  v. 
Coles,  Md.  Ch.  341,  347;  Daiger  v.  Daigor,  Id.  331,  338; 
Browu  V.  Brown,  22  Mich.  242,  245;  Stevens  v.  Stevens,  49 
Id.  504;  Porter  v.  Porter,  41  Miss.  116,  118;  Willing  v.  Will- 
ing, 16  N.  J.  Eq.  389,  391;  Westerfield  v.  Westerfield,  36  Id. 
195;  Collins  v.  Collins,  80  N.  Y.  1;  S.  C,  2  Paige,  9,  10;  Max- 
well V.  Maxwell,  28  Hun,  566;  Hoffman  v.  Hoffman,  7  Eobt. 
474;  Miller  v.  Miller,  75  N.  C.  70;  Converse  v.  Converse,  9 
Rich.  Eq.  425;  Lishey  v.  Lishey,  2  Tenn.  Ch.  1;  Coad  v.  Coad, 
40  Wis.  392,  393. 

"  A  reference  to  a  master  to  ascertain  the  resources  pf  the 
wife  in  order  that  the  court,  in  granting  tempojar}'  alimony, 
may  be  informed  in  this  regard,  is  proper."  Maxwell  v. 
Maxwell,  28  Hun,  566.  In  Eoss  v.  Iloss,  47  Mich.  185,  it  is 
held  that  temporary  alimony  is  not  granted  unless  it  appears 
by  the  bill  or  petition  that  the  wife  has  no  separate  property 
of  her  own,  and  that  the  husband  has  property. 

Messrs.  Stiles  &  Lewis,  for  appellee. 

Gary,  J.  For  more  than  a  tliird  of  a  century  these  par- 
ties have  been  husband  and  wife;  have  raised  a  family  of  chil- 
dren, the  youngest  of  whom  will  soon  be  a  woman  grown, 
and  are  grandparents. 

On  the  third  day  of  February,  1890,  the  appellee  left  the 
house  of  the  appellant,  and  on  the  same  day  tiled  this  bill  for 
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separate  maintenance.  On  the  third  day  of  June,  1890,  she 
tiled  a  petition  for  temporaj-y  alimony,  etc.,  upon  which  peti- 
tion, on  the  first  day  of  July  following,  the  court  awarded  to 
her  for  her  (with  two  daughters)  tlion  past  support,  and  for 
solicitors'  fees  and  other  expenses  of  suit^  $2,300,  to  be  paid 
partly  within  ten  days,  and  partly  within  thirty  days,  and 
$480  per  month  for  such  support  from  the  said  first  day  of 
July;  $180  of  the  latter  sum,  however,  being  contingent  upon 
future  order  of  the  court  as  to  tlie  girls.  And  the  payment 
of  all  the  several  sums  being  contingent  also  upon  her  join- 
ing with  him  in  necessary  conveyances  of  his  real  property. 
From  that  order  this  appeal  is  prosecuted. 

From  the  evidence,  if  the  court  had  found  that  the  estate 
of  the  appellant  \^as  of  the  value  of  $1,000,000,  such  finding 
would  probably  have  been  conclusive. 

She  had  in  money  and  in  interest  or  dividend  bearing  secu- 
rities, which  would  seem  to  be  readily  convertible  into  money 
without  sacrifice,  over  $15,000;  real  estate  non-productive, 
but  probably  salable  at  $7,500,  and  $10,000  of  other  stock, 
the  value  of  which  is  uncertain. 

In  this  one  feature  of  the  pecuniary  condition  of  the  par- 
ties— and  upon  no  other  will  any  comparison  be  made — this 
case  can  not  be  distinguished  with  advantage  to  the  appellee* 
from  the  separate  maintenance  case  of  Bawson  v.  Hawson, 
37  111.  App.  491.  In  no  better  way  can  the  reasons  for 
reversing  tiiis  order  be  given,  than  by  copying  from  the 
opinion  of  Judge  McAllister  therein,  so  much  as  relates  to  the 
law  of  the  case,  as  follows : 

McAllister,  J.  "  We  regard  the  law  as  well  settled,  that 
when  the  wife  brings  suit  against  her  husband,  for  either  a 
divorce  or  separate  maintenance,  and  applies  to  the  court  for 
an  allowance  out  of  her  husband's  means  to  enable  her  to 
prosecute  her  suit,  or  for  temporary  alimony,  and  it  is  made 
to  appear  that  she  has  suflicient  separate  property  for  the 
purpose,  the  application  should  be  denied.  2  Bishop  on 
Marriage  and  Divorce,  Sec.  394,  and  cases  in  note;  Schouleron 
Husband  and  Wife,  Sec.  554;  Konemer  v.  Konemer,  26  Ind. 
330;  Maxwell  v.  Maxwell,  28  Hun,  566. 
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In  Collins  v.  Collins,  80  K  T.  12,  the  court  says:  "  Tlie 
fact  that  the  wife  is  destitute  of  means  to  carry  on  her  suit 
and  support  herself  during  its  pendency,  is  as  essential  as  any 
other  fact  to  authorize  the  court  to  award  temporary  alimony. 
This  is  not  a  mere  matter  of  discretion,  but  a  settled  principle 
of  equity." 

In  the  case  at  bar,  that  essential  fact  was  not  only  not  shown, 
but  the  case  shows  by  a  decided  preponderance  of  evidence 
that  the  complainant  was  the  owner  of  separate  property 
amply  sufficient  to  carry  on  her  suit  and  support  herself  and 
child  by  a  former  husband,  especially  if  she  were  willing  to 
live  in  a  reasonably  modest  and  economical  way,  instead  of 
boarding  at  a  first  class  Chicago  hotel,  and  paying  $50  a  week 
for  her  board. 

It  is  equally  well  settled,  that,  in  order  to  authorize  the 
court  to  make  such  order  upon  the  husband  to  pay  his  wife's 
solicitors,  or  provide  her  with  temporary  alimony,  she  must 
show  that  she  has  probable  cause  for  her  suit.  Jenkins  v. 
Jenkins,  91  111.  167. 

There  the  rule  was  tersely  stated  in  these  words:  "Where 
a  bill  is  pending  for  divorce,  and  the  wife  is  without  means 
to  prosecute  her  suit,  and  it  appears  to  the  court  that  the 
complainant  has  a  probable  ground  for  divorce^  it  ha^  always 
been  regarded  proper  for  the  court  to  enter  an  order  requir- 
ing the  defendant  to  pay  solicitors'  fees." 

The  requirement  of  showing  a  probable  ground  is  dictated 
by  considerations  of  public  policy  for  the  preservation  of  the 
marital  and  family  relations  from  rupture  or  disturbance  by 
iH-foiinded  suits  brought  by  the  wife  against  her  husband. 
Wheeler  v.  Wheeler,  18  111.  App.  330.  Hence  the  rule  of 
practice  has  become  established- to  the  effect  that,  if  the  com- 
plainant fail  to  show  a  probable  ground  for  the  relief  prayed, 
or  it  appear  that  she  can  not  succeed  in  her  case,  the  applica- 
tion must  be  denied.  Jones  v.  Jones,  2  Barb.  Ch.  146; 
Worden  v.  Worden,  2  Edw.  Ch.  408;  Holler  man  v.  Holler- 
man,  1  Barb.  Sup.  Ct  64;  Bissel  v.  Bissel,  Id.  430;  Koch  v. 
Koch,  42  Barb.  515;  Carpenter  v.  Carpenter,  19  How.  Pr. 
559.     For  this  court,  whatever  conflict  there  may  be  in  the 
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cases  elsewhere,  the  opinion  quoted  settles  the  law.  If  it  is 
wrongly  settled,  this  case  may  give  the  Supreme  Court  the 
opportunity  to  set  it  right. 

The  appellant  here,  without  citing  the  Rawson  case,  has, 
from  other  authority,  forcibly  urged  the  principles  there  laid 
down  as  reasons  for  the  reversal  of  this  order.  It  is  not 
necessary  to  consider  how  far  tlie  second  of  tliose  principles 
is  applicable  to  the  present  case.  If  not  applicable,  perhaps 
all  objection  could  bo  removed  by  amendments  or  further 
evidence.  But  the  objection  that  she  has  the  means  of  sup- 
port, and  with  which  to  prosecute  her  suit,  can  not  be  so 
overcome. 

The  order  must,  therefore,  be  reversed,  and  the  cause 
remanded  with  directions  to  the  Circuit  Court  to  dismiss  the 
petition  of  the  appellee  on  which  the  order  is  based. 

Heversed  and  remanded. 


John  W.  Goetz  and  Louis  W.  Reiss 

V. 

Seth  F.  Hanchett,  Sheriff. 

Insolvency — Fraudulent  Sale — Attachment — RepJecin — Estoppel. 

L  In  an  action  of  replevin  brought  ngiiinst  a  sheriff  to  recover  goods 
levied  upon  by  virtue  of  nttnchment  writ«,  said  (roods  having  been  pur- 
chased by  plaintiffs  from  an  insolvent  firm,  the  plaintiffs  in  the  attachment 
suits  contending  that  said  t^ale  was  in  fraud  of  creditors,  this  court  holdff 
that  the  same  was  fraudulent  and  that  the  plaintiffs  herein  purchased  with 
knowledge  of  the  intended  fraud. 

2.  In  the  case  presented,  this  court  holds,  that  the  contention  of  the 
pUdntiffs  that  the  finding  that  said  sale  was  fraudulent  is  unsupported  as  to 
certain  silks  purchased  by  them  from  another  firm  shortly  before  the  levy- 
ing of  the  attachment  writs,  can  not  be  sustained  in  view  of  the  fact  that 
they  stood  by  and  allowed  such  levy  without  explaining  to  the  sheriff  that 
the  goods  in  question  did  not  belong  to  the  stock  purchased  from  the 
attachment  debtors,  that  there  was  nothing  about  the  goods  in  question  to 
put  the  officer  on  notice  that  such  goods  did  not  belong  to  such  stock,  and 
declines  to  interfere  with  the  judgment  for  the  defendant 

[Opinion  filed  February  10, 1891.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
ItiOHABD  S.  TuTHiLL,  Judgc,  presidin|y. 

Messrs.  QuiGG  &  Bentlky,  for  appellants. 

Messrs.  Brandt  &  Hoffmann  and  C.  11.  Remt,  for  appellee. 

MoBAN,  P.  J.  This  was  an  action  of  replevin  bron^jht  by 
appellants  against  Hanchett,  as  sheriflF,  to  recover  certain 
goods  levied  upon  by  said  eheriflf  by  virtue  of  a  number  of 
attachment  writs  against  the  firm  of  Strouse  &  Meyer.  A]> 
pellants  had  purchased*  a  stock  of  goods  from  said  Strouse  & 
Meyer,  who  were  shown  to  have  been  insolvent  at  the  time 
of  said  sale,  and  the  ground  on  whicli  the  creditors  in  the 
attachment  suits  claimed  the  right  to  hold  the  goods  levied 
on,  is  that  said  sale  was  made  by  Strouse  &  Meyer  with  the 
intent  on  their  part  to  hinder,  de1?y  and  defraud  their  cred- 
itors, and  that  said  Goetz  &  Riess  knew  of  such  insolvencv 
and  such  fraudulent  intent  when  they  purchased  the  goods,  or 
were  chargeable  with  such  knowledge  from  facts  and  circum- 
stances sufficient  to  put  them  on  inquiry. 

The  case  was  tried  before  a  jury  and  a  verdict  rendered 
against  appellants,  under  instmclions,  of  which,  so  far  as 
regards  the  questions  of  the  insolvency  and  jrandu.ent  intent 
of  Strouse  &  Meyer  at  the  time  of  sale  to  appellants,  and 
appellants'  knowledge  thereof,  no  complaint  is  made  by  coun- 
sel on  this  appeal. 

Tlie  contention  is  that  the  verdict  of  the  jury  finding  the 
sale  fraudulent,  is  clearly  against  the  weight  of  the  evidence, 
and  should  not  be  allowed  to  stand 

The  case  was  reviewed  once  before  in  this  court,  and  is 
reported  in  25  111.  App.  445,  where  the  transactions  of  the 
parties  and  the  circumstances  connected  with  them  are  stated 
somewhat  at  length.  The  evidence  in  this  record  on  the 
question  of  the  fraud  in  the  sale  and  ap])ellants'  knowledge 
thereof  and  participation  therein,  is  substantially  the  same  as 
was  then  considered.  Upon  those  questions,  Mr.  Justice 
Bailey,  speaking  for  the  court,  then  said:     "The  evidence  of 
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a  fraudulent  intent  on  the  part  of  Strouse  &  Meyer,  was 
sufficient,  we  think,  to  have  warranted  the  jury  in  finding  in 
favor  of  the  attaching  creditors  on  that  issue.  But  that  fact 
alone  was  clearly  Insufficient  to  entitle  said  creditors  to  a  ver- 
dict. It  was  necessary  that  tliey  should  also  succeed  upon 
the  issue  of  notice  of  such  intent  to  Goetz  &  Company.  We 
can  not  doubt  that  the  circumstances  disclosed  by  the  evi- 
dence tending  to  charge  Goetz  cfe  Company  with  such  notice 
were  sufficient  to  fairly  present  a  question  for  the  considera- 
tion of  the  jury." 

The  case  was  then  reversed  for  error  in  instructions  in 
submitting  the  question  of  notice  of  the  fraud  to  the  jury. 
The  same  conflict  of  evidence  was  again  presented  on  this 
issue,  and  the  jury,  under  correct  instructions,  Jiave  found 
against  appellants,  and  a  careful  consideration  of  the  record 
leads  us  to  the  conclusion  that  as  to  this  particular  issue  the 
finding  is  clearly  supported,  and  is  not,  as  appellants  contend, 
against  the  weight  of  evidence.  The  condition  of  the  evi- 
tience  as  to  said  issue  is  such  that  a  verdict  either  way  under 
correct  instructions  could  not  properly  be  disturbed  by  a 
reviewing  court. 

We  must,  therefore,  deny  appellants'  contentions  as  to  this 
point,  and  rest  upon  tlie  verdict  as  settling  that  Strouse  & 
Meyer  made  the  sale  of  their  stock  of  merchandise  to  appel- 
lants with  tlie  fraudulent  intent  of  hindering  and  delaying 
their  creditors,  and  that  appellants  had  knowledge  of  that 
intent  and  participated  in  it  in  making  the  purchase. 

It  is  further  contended  by  appellftuts,  that  even  if  the  sale 
be  considered  fraudulent,  the  verdict  can  hot  be  supported  as 
to  tifty-eight  pieces  of  silk  which  it  is  claimed  had  been  pur- 
chased by  appellants  from  Marshall  Field  &  Co.  a  few  days 
prior  to  the  levy  of  the  attacliment  writs,  and  which  had  never 
been  the  property  of  Strouse  &  Meyer. 

Upon  thia  point  the  court  gave  the  following  instniction, 
of  which  appellants  complain  : 

"  Even  though  the  jury  may  believe  from  the  evidence 
that  Goetz  &  Co.  purchased  some  silks  from  Field  &  Com- 
pany, yet  if  the  jury  further  believe  from  tlie  evidence  that 
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Goetz  &  Co.  fraudulently  mixed  such  silks  with  a  much 
larger  quantity  of  silks  bought  by  them  from  Strouse  & 
Meyer,  so  that  they  could  not  be  distinguished  from  each 
other,  il  the  jury  believe  from  the  evidence  they  could  not 
fae  so  distinguished,  and  that  the  deputy  sheriff  Burk  levied 
on  said  silks  in  the  presence  of  the  plaintiffs,  Goetz  &  Riess, 
as  tlie  property  purchased  by  Goetz  &  Riess  from  Strouse  & 
Meyer,  if  the  jury  so  believe  from  the  evidence,  and  that  the 
plaintiffs  knew  said  fact  and  did  not  attempt  to  distinguish 
the  Field  goods  from  the  others,  nor  notify  the  deputy 
sheriff  that  any  of  the  same  were  purchased  from  Field  & 
Company,  but  permitted  him  to  take  tlie  same  supposing  they 
were  the  goods  purchased  by  the  plaintiffs  from  Strouse  & 
Meyer,  then  the  jury  are  instructed  that  they  should,  in  their 
verdict,  treat  said  goods  purchased  from  Field  &  Company  tlie 
same  as  if  they  were  a  part  of  the  goods  purchased  by  the 
plaintiffs  from  Strouse  &  Meyer." 

It  is  contended  by  appellants  that  there  is  no  evidence  from 
which  the  jury  could  find  that  they  had  fraudulently  mixed 
the  silks  purchased  from  Field  with  the  silks  purchased  from 
Sti-ouse  <te  Meyer,  and  that  the  evidence  showed  that  the 
Field  silks  could  be  distinguished  from  the  other  silks,  by 
tabs  upon  the  pieces  showing  the  manufacturers'  names.  It  is 
probably  true  that  said  silks  could  be  distinguished  by  some 
of  the  clerks  of  Goetz  &  Riess  by  marks  known  to  them.  If, 
then,  the  verdict  of  the  jury  on  this  branch  of  the  case  could 
only  rest  on  the  hypothesis  of  a  fraudulent  intermixture  con- 
tained in  the  instruction  above  set  out,  it  may  be  that  it 
could  not  be  sustained.  A  fraudulent  intermixture  was  not 
proven. 

But  there  is  another  theory  on  which  the  verdict  may  in 
our  opinion  be  sustained,  and  which  was  stated  to  the  jury  in 
the  following  instruction : 

"Even  though  the  jury  shall  believe  from  the  evidence 
that  part  of  the  goods  seized  by  the  sheriff  and  in  contro- 
veray  in  this  suit  were  bought  by  Goetz  &  Co.  from  Marshall 
Field  &  Co.  after  the  purchase  of  the  Strouse  &  Meyer 
stock,  yet  if  the  jury  farther  believe  from  the  evidence  that 
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Goetz  &  Riesa  were  present  when  Biicli  levy  was  made,  and 
knew  that  the  sheriff  intended  to  levy  on  the  ^oods  which 
composed  the  Stroupe  &  Mcjer  stock,  and  that  Goetz  &  Riess 
knew  that  the  goods  levied  upon  were  those  bought  from 
Field  &  Co.,  and  permitted  said  sheriff  to  make  said  levy 
under  the  supposition  that  said  goods  were  the  Strouse  & 
Meyer  stock,  and  that  they  did  nottiien  tell  the  sheriff  that 
such  goods  had  been  by  them  purchased  from  Marshall  Field 
&  Co.,  and  were  not  a  part  of  the  Stronse  &  Meyer  stock, 
then  the  jury  are  instructed  that  they  are  estopped  to  claim 
said  goods  so  levied  on  were  not  the  Strouse  &  Meyer  stock." 

There  was,  in  our  opinion,  evidence  requiring  the  jury  to 
find  against  the  appeHants  under  said  instruction. 

At  the  time  the  levy  in  quei>tion  was  made,  only  four  days 
had  elapsed  since  the  purchase  by  appellants  of  the  stock  of 
Strouse  &  Meyer.  The  jury  have  found  that  said  juirchase 
was  made  with  the  intent  to  hinder,  de^ay  and  defraud  the 
creditors  of  Strouse  &  Meyer.  On  the  very  day  of  the  said 
purchase,  after  the  transfer,  the  same  deputy  who  levied  this 
writ  levied  an  attachment  on  the  stock  which  hsid  been  sued 
out  by  creditors  of  Strouse  &  Meyer,  and  at  the  request  of 
appellants  and  for  their  convenience  said  prior  levy  had 
been  made  upon  the  silk  stock,  as  being  the  portion  of  the 
stock  the  seizure  of  which  would  be  least  likely  to  interfere 
with  appellants'  business.  When  the  officer  came  to  appel- 
lants' store  with  the  attachments  now  in  question,  all  the  cir- 
cumstances of  the  for  me  i"  levy  were  fresh  m  his  recollection 
and  in  the  knowledge  and  recollection  of  appellants.  It  is  in 
evidence  that  one  of  ap]>ellants  s]>oke  to  the  deputy  as  he  came 
into  the  store  to  make  the  levy,  and  that  the  officer  proceeded 
to  the  same  part  of  tlie  store  and  levied  his  writ  on  the  same 
class  of  goods  on  which  he  had  before  levied,  and  that  he 
made  appellants'  clerk,  who  knew  the  difference  between  the 
Field  silks  and  the  Strouse  &  Meyer  silks,  custodian  of  the 
pieces  of  silk  on  which  lie  made  the  levy.  The  officer's  course 
in  levying  only  upon  some  pieces  of  silk  made  it  clear  that  Ije 
was  not  seizing  the  entire  stock  upon  his  attachment,  and 
appellants  knew  that   the  attachment  was  by  creditors   of 
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Strouse  &  Meyer,  and  it  appears  to  us  ninst  have  known  that 
the  officer  supposed  he  was  levyinj^  on  the  Strouse  &  Meyer 
goods. 

Admitting  that  some  of  appellants'  clerks,  from  their  knowl- 
edge of  certain  marks  on  the  Field  silks,  could  have  distin- 
guished them,  yet  there  was  nothing  about  them  to  put 
the  sheriff  on  notice  that  thev  did  not  belon^:  to  the  Strouse 
&  Meyer  stopk.  They  were  ]»ilod  on  the  shelves  and  counters 
and  comprised  a  part  of  the  silk  stock  of  the  establishment, 
on  a  portion  of  which  he  had,  at  the  request  of  the  appellants, 
levied  his  prior  writs.  The  levy  was  close  on  the  heels  of  tlie 
purchase  from  Strouse  &  Meyer;  it  was  at  a  season  of  the 
year  .when  sales  of  dry  goods,  and  particularly  of  silks,  were 
slow.  There  was  nothing  whatever  to  suggest  the  thought 
to  the  deputy  that  silks  had  been  purchased  from  others  than 
Sti'ouse  &  Meyer,  and  were  mingled  with  the  stock  on  which 
he  had  so  recently  levied  his  prior  attachment.  Now,  under 
these  circumstances,  was  it  the  officer's  duty  to  inquire,  or 
was  it  tlie  appellants'  duty  to  notify  him  of  the  fact,  that 
goods  were  in  the  silk  stock  which  they  had  purchased  from 
Field  &  Co.? 

The  case  is  not  in  its  facts  like  that  of  Smith  v.  Sanborn,  6 
Gray,  134,  cited  and  relied  on  by  appellants.  There  the  entire 
stock  in  the  store  was  seized  on  the  attachment,  and  the  seiz- 
ure was  made  after  the  lapse  of  a  month  from  the  fraudulent 
transfer.  Nor  do  we  think  there  is  any  basis  in  the  facts  of 
this  case,  for  the  suggestion  that  appellants  could  not  know 
but  that  the  levy  was  made  on  the  assumption  that  the  who^e 
business  was  secretly  carried  on  for  Strouse  &  Meyer. 

We  are  compelled  to  imply  from  the  verdict  that  they 
knew  the  fact  to  be  that  they  had  made  afra(udulent  purchase 
of  the  Strouse  &  Meyer  stock,  and  we  think  it  a  rather 
strained  inference  that  they  did  not  know  that  the  creditors 
were  attacking  the  sale  on  the  true  theory  rather  than  seek- 
ing to  secure  their  debts  upon  a  false  one. 

Is  it  not  a  more  natural  conclusion  from  all  the  circum- 
stances, that  knowing  they  had  in  their  possession  goods  liable  to 
the  claims  of  the  attachment  plaintiffs,  in  value  of  more  than 
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five  tiroes  the  amount  required  to  satisfy  the  writs,  tliey  allowed 
the  deputy  to  fall  into  a  mistake  natural  to  him,  but  known 
to  thorn,  and  by  which  they  expected  to  profit?  Had  they 
notified  him  that  theie  were  goods  which  they  did  not  pur- 
chase from  Strouse  &  Meyer,  he  would  undoubtedly  liave 
required  them  to  point  them  out,  or  have  satisfied  his  writ 
from  the  abundant  property  purchased  from  Strouse  &  Meyer, 
which  appellants  knew  should  go  to  satisfy  the  attaching 
creditors :  but  to  let  him  levy  on  these  Field  silks  would 
enable  them  to  dispose  of  the  Strouse  &  Meyer  stock  without 
hindrance,  and  then  to  recover  for  these  on  proof  that  they 
did  not  belong  to  that  stock,  and  so  to  be  the  gainers  by  tlie 
operation  in  about  the  sum  of  $10,000. 

They  were  silent  when  the  circumstances  required  them  to 
speak.  They  have  lost  nothing^by  such  silence.  They  can 
not  be  permitted  to  speak  now  for  the  purpose  of  making  a 
profit  from  their  silence.  The  office  of  an  estoppel  is  to  pre- 
vent injustice.     Here  it  eflFects  justice  and  prevents  wrong. 

Therefore  the  error  of  giving  the  instruction  first  above 
set  out  will  not  operate  to  reverse  this  case.  The  estoppel 
arises  without  the  proof  of  fraudulent  intermixture  of  goods 
indistinguishable  from  the  mass.  Defendants  were  entitled 
to  the  verdict  on  a  less  onerous  burden  of  proof  than  it 
required  from  them. 

The  judgment  will  therefore  be  aflSrmed. 

Judgment  affirmed. 


^  Uf  John  C-  R  Clark  et  al. 

V. 

Seth  F.  Hanchett,  fob  use,  etc. 

BepUvin  Bond — Action  of  Debt — Pleading— Evidence  </  Husband  in 
Behalf  qf  Wife— Sec,  6,  Chap.  51,  B.  S. 

1.    In  an  action  of  deb*^^  noon  a  replevin  bond  given  in  a  second  repleyin 
suit  between  the  eame  parties  plaintiff  and  defendant  as  in  the  previnus 
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suit,  the  property  involved  in  both  suits  being  identical,  this  court  holds, 
the  defendants  coo  tend  inpr  that  the  trial  court  erred  in  sustaining  the 
demurrer  of  the  plaintiff  to  their  rejoinder  to  the  plaintiff's  replication, 
that  such  replication  was  defective  in  not  setting  forth  that  there  had 
been  no  change  of  title  or  right  to  possession  between  the  time  of  the 
judj^ment  in  the  Circuit  Court  and  the  bringing  of  the  replevin  suit  in  the 
Superior  Court;  that  the  defendant,  by  the  sustaining  of  such  demurrer,  was 
not  precluded  from  making  a  defense;  that  i^aid  rejoinder  went  only  to  the 
question  of  damages;  and  declines  to  interfere  with  the  judgment  for  the 
plaintiff. 

2.  In  the  case  presented,  this  court  holds  that  the  testimony  of  the  hus- 
band of  the  defendant  in  s^ud  suits  was  admissible  under  Sec.  5,  Chap. 
51.  B.  a 

[Opinion  filed  Febniary  10, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Antuoi^x*,  Judge,  presiding. 

Mr.  George  W.  Plummkr,  for  appellants. 

It  lias  been  held  in  Chinn  v.  McCoy,  19  111.  603,  that  the 
defendant  in  a  suit  on  a  replevin  bond  may  set  up  by  a  plea, 
in  mitigation  of  damages,  that  the  jury  in  the  replevin  suit 
found  for  the  defendant  "solely  in  consequence  of  the  failure 
of  the  plaintiff  in  that  cause  to  prove  a  demand  on  the  defend- 
ant therein  for  the  property,  before  the  commencement  of 
the  suit."  In  the  case  cited,  a  replevin  suit  was  tried  by  a 
jury,  and  the  issues  found  for  the  defendant,  and  a  suit  brought 
on  the  bond.  The  defendants  to  the  suit  on  the  replevin  bond 
set  np  as  above  stated  the  facts  on  which  the  case  was  tried, 
and  why  the  merits  of  the  case  were  not  determined,  which 
was  held  to  be  a  ^ood  plea.  In  the  case  at  bar  the  appellee, 
by  way  of  replication  to  the  plea  of  appellants  that  the  merits 
had  not  been  tried,  sets  up  and  brings  into  the  case  another 
replevin  suit  between  the  same  parties  for  the  same  property, 
and  the  appellants  by  way  of  rejoinder  and  in  mitigation  of 
damages,  pleaded  the  facts  on  which  the  case  stated  in  tlie  rep- 
lication was  tried,  and  why  the  merits  of  the  case  were  not 
determined,  namely,  that  a  demand  and  a  tender  had  not 
been  made  by  the  plaintiff  in  that  suit  If  such  a  defense  is 
good  when  set  forth  in  a  plea  to  the  declaration,  the  same  is 
good  if  set  forth  in  a  rejoinder. 
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Mr.  Fbank  n.  GoiN,  for  appellee. 

The  issues  made  and  tried  in  one  replevin  suit  are  res  adju- 
dicata^  and  can  not  be  retried  in  another.  Law  of  Eeplevin, 
Cobbey,  Sec.  1221,  and  cases  cited. 

The  party  against  whom  a  former  adjudication  in  replevin 
is  set  up  as  a  bar  may  reply  that  it  did  not  relate  to  the  same 
property  or  transaction  as  that  in  tlie  controversy  in  the  pend- 
ing suit.  Ibid.,  Sec.  1223;  Pfennig  v.  Griffith,  29  Wis.  618. 
But  the  only  question  that  can  arise  in  such  cases  is  one 
of  identity.  Ibid.,  Sec.  1223;  Merriam  v.  Lynch,  63  Wis. 
82;  10  N.  W.  Kep.  1.  The  pleading  in  the  case  cited  by 
appellant,  Chiim  v.  McCoy,  19  III.  603,  was  a  plea,  not  a 
rejoinder  to  a  plea  in  bar,  to  a  plea  of  res  adjudicata;  it  was 
simply  a  plea  in  mitigation  of  damages. 

Waterman,  J.  This  was  an  action  of  debt  brought  by 
appellee  against  appellant  upon  a  replevin  bond. 

The  declaration  charged  that  in  the  replevin  suit  it  was  on 
November  9,  1886,  adjudged  by  tlie  court  that  appellant  take 
nothing  by  his  writ,  and  that  the  defendant  therein,  one  Hat- 
tie  Bigelow,  have  return  of  the  goods;  that  appellant  did  not 
return  the  goods,  and  did  not  prosecute  the  said  replevin  suit 
with  eifect,  etc. 

Appellant  tiled,  among  others,  a  plea  setting  up  property 
in  him,  appellant,  and  that  the  replevin  suit  was  dismissed  for 
want  of  a  declaration,  and  judgment  entered  without  a  trial  on 
the  merits. 

To  this  the  appellee  replied  that  in  the  Circuit  Court  of 
Cook  County,  at  the  June  term  thereof,  in  the  year  1886,  in 
a  suit  wherein  the  said  John  C.  F.  Clark  was  plaintiflE  and  the 
said  Ilattie  Bigelow  was  defendant,  the  title  to  the  property 
involved  in  said  suit  in  said  Circuit  Court  was  the  same  as 
that  involved  in  said  replevin  suit  in  said  Superior  Court, 
wherein  the  bond  was  given  in  which  this  suit  was  brought, 
and  that  in  said  Circuit  Court  there  was  a  verdict  of  a  jnry 
finding  tiie  proj>erty  in  the  said  goods  in  the  said  Ilattie 
Bigelow,  and  that  on  July  1,  1880,  judgment  was  entered  on 
said  iindiug  and  the  return  of  the  said  goods  awarded  to  said 
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Ilattie  Bigelow,  and  that  on  July  20, 1886,  the  said  goods  were 
delivered  to  said  HattieBio^elow  by  the  sheriff  of  Cook  County. 
To  which  replication  the  appellants  filed  a  rejoinder,  setting 
up  that  the  jury  in  said  cause,  set  out  in  the  replication,  found 
for  the  defendant  tlierein,  Ilattie  S.  Bigelow,  solely  in  conse- 
quence of  the  plaintiff's  failure  to  prove  a  proper  demand 
made  for  the  goods  and  property  in  question,  and  because  the 
said  plaintiff  in  the  replevin  suit  m'jntionod,  had  failed  to 
make  a  proper  and  legal  tender  of  money  alleged  to  have  been 
due  from  the  plaintiff  Clark  to  the  defendant  Bigelow  in 
said  replevin  suit,  as  the  court  instructed  them,  and  that  the 
riglit  of  property  in  the  goods  and  chattels  was  not  deter- 
mined in  said  suit  To  the  defendant's  rejoinder  the  appellee 
demurred,  and  the  court  sustained  the  demurrer.  Appel- 
lants insist  that  this  was  error. 

It  is  now  contended  by  appellant  that  this  action  of  the 
court  prevented  him  from  making  any  defense  whatever  in 
the  suit. 

As  pleadings  are  always  taken  most  strongly  against  tlie 
pleader,  the  replication  to  which  the  rejoinder  was  made  was 
defective  because  it  did  not  set  forth  that  there  had  been  no 
change  of  title  or  riglit  to  possession  between  the  time  of  the 
judgment  in  the  Circuit  Court,  July  1, 1886,  and  the  bringing 
of  the  replevin  suit  in  the  Superior  Court,  August  25,  1886, 
and  the  demurrer  should  have  been  carried  back  and  sustained 
to  such  replication;  the  plaintiff  would  thciu  have  been  given 
leave  to  amend. 

But  we  do  not  think  that  the  defendant  was,  by  the  sustain- 
ing of  the  demurrer  to  his  rejoinder,  precluded  from  making 
any  defense.  The  rejoinder  went  only  to  the  question  of 
damages.  Stevison  v.  E^arnest,  80  111.  513;  Warner  v.  Math- 
ews, 18  111.  S3;  Cleaves  v.  Herbert,  61  111.  126. 

The  sustaining  of  a  demurrer  to  the  rejoinder  did  not  pre- 
vent appellant's  setting  up  and  showing  the  title  in  Clark  or 
sCnj  one  else  in  mitigation  of  damages.  No  evidence  offered 
by  appellant  bearing  upon  the  question  of  damages  seems  to 
Lave  been  rejected,  and  we  can  not  say  that  upon  the  evidence 
the  damages  awarded  are  excessive.     The  testimony  of  Gil- 
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bcrt  S.  Bigolow  was  properly  admitted.  Mrs.  Bigelow  would, 
if  unmarried,  have  been  (as  she  was)  tl)e  plaiutiff,  and  in  such 
case  the  husband  is  allowed  to  testify  (Sec.  5,  Chap.  51,  R. 
S.);  and  as  to  the  special  matter  of  value  he  showed  himself 
to  have  the  requisite  knowledge  to  render  his  testimony  upon 
such  question  admissible. 

Judgment  affii^med. 
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Hanna  Hansen 

V. 

Supreme  Lodge  Knights  of  Honor, 

Life  Insurance — Mutual  Benefit  Associaiion — Assessments — Sufficiency 
qf  Sot  ice  oj — Evidence* 

1.     Injurious  error  will  alono  reverse. 

il.  The  fact  that  a  notice  of  assessment  sent  out  by  a  mnfual  benefit 
Association  was  not  addressed  to  a  member  upon  its  face,  cuts  no  fifrure, 
where  tlie  same  was  sent  and  received  in  an  envelope  properly  directed. 

8.  Nor  can  the  f;iiiure  of  such  notice  to  specify  the  amount  of  an  amef^a- 
ment,  when  the  niem'jer  receiving  it  was  aware  from  his  Icnowledere  of 
the  laws  of  the  order,  the  conditions  of  his  membership  and  his  experience  of 
pivst  assessments^  of  the  amount  t hereof »  be  held  misleading. 

4.  Where  there  is  no  requirement  under  the  laws  of  the  order  that  such 
notice  shall  be  signed  by  the  reporter  of  the  lodge,  but  they  do  provide  that 
the  otiicial  seal  shall  be  »fHxed  to  all  oiticial  documents  and  papers  issued  by 
and  under  its  authority,  the  presence  of  such  seal  upon  such  notice  is  suffi- 
cient, and  the  aUsfmce  of  the  reporter's  signature  therefrom  does  not  con- 
stitute a  substantial  defect. 

5.  An  application  for  reinstatement  by  a  member  should  not  be  admitted 
in  evidence  }\8  tending  to  show  an  admission  by  him  that  he  bad  received 
notice  to  pay  an  assessment,  for  the  non-payment  of  which  he  was  sus- 
pended, in  an  action  brought  by  a  wife  to  recover  on  a  benefit  certificate 
issued  to  her  by  reason  of  her  hu^fband's  membership  in  a  mutual  benefit 
association. 

6.  In  the  case  presented,  in  view  of  the  evidence,  this  court  declines  to 
adopt  the  contention  of  the  plaintiff,  that  the  beneficiary  being  ill  at  t^e 
time  he  was  called  to  pay  the  asssessment  in  question,  and  being  entitled  to 
sick  benefits,  the  lodjre  was  bound  to  apply  «o  much  of  his  sick  benefits  w 
wa>«  necoN<ary  to  ptiy  his  assessments,  and  holds  that  the  judgment  for  the 
defendant  can  not  be  disturbed. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Mr.  H.  B.  Stevens,  for  a))pellant. 

Messrs.  Cratty  Bros.  &  Ashckaft,  for  apj^llee. 

MoRAN,  P.  J.  Appellant  brought  lier  action  in  the  court 
below  to  recover  on  a  certain  benefit  certificate  issued  to  her 
\>y  reason  of  her  husband,  Gilbert  Hansen's,  membership  of  a 
local  lodge  of  the  order  of  Knights  of  Honor.  The  certificate 
was  payable  on  condition  that  the  said  Gilbert  Hansen  should 
be  in  good  standing  at  the  time  of  his  death.  The  verdict  of 
the  jury  was  rendered  by  direction  of  the  court,  in  favor  of 
appellee,  and  from  the  judgment  rendered  on  the  verdict,  this 
appeal  is  prosecuted. 

The  law  of  the  order  provides  for  the  making  of  assess- 
lueuts  on  members  for  the  maintenance  of  the  benefit  fund, 
and  for  notices  of  such  assessments  from  the  grand  lodge  to 
the  subordinate  lodge,  and  by  said  subordinate  lodge  to  the 
resi)ective  members. 

Notice  of  assessment  No.  175  was  sent  by  the  local  lodge 
of  which  he  was  a  member  to  Gilbert  Hansen's  address,  and 
was  received  by  him  on  or  about  January  26,  lbS6.  The 
material  part  of  said  notice  was  as  follows: 

•'January  26,  18S6. 

^^Dear  Sir  and  Bro.: — Assessment  No.  175,  amounting  to 

% ,  is  now  due  and  must  be  paid  within  thirty  days  from 

this  date. 

*'  (Seal  of  Wicker  Park  Lodge). 


a 


"  Reporter." 
It  is  left  uncertain  by  the  evidence  whether  the  notice  was 
signed  with  the  name  of  the  reporter,  and  probably  it  is  to 
be  taken  that  it  was  not,  and  it  is  agreed  that  the  amount  of 
tho  assessment  was  not  stated  in  it,  and  that  on  its  face  it 
was  not  addressed  t(.»  Gilbert  Hinsen.     The  said  copy  of  notice 
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was  admitted  by  the  court  against  ])laintiff'8  objection,  and  it 
is  now  contended  that  it  was  not  a  snfBcient  notice.  It  is 
admitted  that  the  notice  was  inclosed  in  an  envelope,  with 
said  Hansen's  address  upon  it,  and  that  it  was  dulj  received 
hy  him.  From  that  fact  he  knew  it  was  for  him,  and  the 
fact  that  his  name  was  not  written  on  the  face  of  the  notice, 
is,  in  our  o))inion,  a  matter  of  no  consequence. 

As  to  the  amount  of  the  assessment,  that  is,  by  the  by-laws 
of  the  order,  tixed  according  to  the  age  of  the  particular 
member,  and  is  not  variable,  and  can  neitlier  be  increased  nor 
diminished  while  he  remains  a  member,  and  the  amount  of 
siiid  rinnsen's  assessments  fixed  according  to  his  age  when  he 
entered  tlie  order  was  $1,  ind  during  the  five  years  that  he 
was  a  member,  each  assessment  which  he  paid  was  just  that 
amount.  lie  knew,  then,  from  the  laws  of  the  order,  the 
conditions  of  his  membership,  and  the  experience  of  past  assess- 
ments, the  amount  which  it  was  his  duty  to  pay,  and  the 
failure  of  the  notice  to  specify  the  amount  left  him  in  no 
uncertainty  on  that  point,  and  had  no  tendency  to  mislead 
him. 

The  by-laws  provide  that  the  lodge  shall  liave  a  seal  "which 
shall  be  affixed  to  all  official  documents  and  ail  papers  issued 
by  and  urder  its  authority."  Tiiere  is  no  requirement  of  the 
law  that  notices  shall  be  signed  by  the  reporter  of  the  lodge, 
though  they  were  usual Ij'  so  signed. 

Tlie  seal  of  the  lodge  was  upon  this  notice,  and  we  think  it 
a  substantial  compliance  with  the  laws  of  the  order,  and  that 
the  absence  of  the  reporter's  signature  upon  the  notice  was 
not  a  substantial  defect.  There  is  no  pretense  that  Hansen 
was  in  any  manner  misled,  or  that  he  was  not  fully  and  effect- 
ually informed  that  it  was  his  duty  to  comply  with  said 
assessment  175,  by  forwarding  $1  to  his  lodge.  Karcher  v. 
{Supreme  Lodge  Knights  of  Honor,  137  Mass.  368. 

He  failed  to  pay  said  assessment  at  any  time,  and  died  May 
9,  1886. 

The  law  of  the  order  governing  tlie  payment  of  as8e8s- 
ments  provides,  "Each  member  shall  pay  the  amount  due 
within  thirty  days  from  the  date  of  such  notice,  failing  which 
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iie  shall  stand  saspended,  and  shall  not  be  entitled  to  tho 
heuefits  of  the  widows  and  orphans'  benefit  fund  until  he  has 
been  duly  reinstated  in  his  subjrdinate  lodge  in  accordance 
with  the  laws  of  the  order." 

By  force  of  this  law,  Hansen  was,  for  faihire  to  pay  said 
assessment  No.  175,  ipso  facto  suspended.  No  act  or  proceed- 
ing of  the  lodg^  was  necessary  to  cut  him  oflF  from  any  riuht 
to  the  bcneiit  fund.  His  failure  to  pay  the  assessment  within 
tnirty  days  of  tiie  receipt  of  said  notice  effectually  disentitled 
ban  and  avoided  his  certificate.  Appellant's  rights  under  the 
certificate  might  be  restored,  had  he  again  been  reinstated  in 
his  lodge  before  his  death,  but  that  was  not  done.  He  was 
not  in  good  standing  at  the  time  of  his  death,  but  stood  sus- 
pended from  the  order;  therefore  appellant  was  not  entitled 
to  recover  on  said  benefit  certificate.  Borgrafe  v.  Knights  of 
Honor,  22  Mo.  App.  127;  111.  Masons'  Bene  v.  Soc.  v.  Bald- 
win, 86  111.  479. 

After  Hansen  was  suspended  by  operation  of  the  law  of 
the  order  he  made  formal  application  to  his  lodge  to  be  rein- 
stated, but  the  lodge  required  him  to  procure  a  medical  exami- 
nation before  they  would  act  on  his  case,  and  this  he  never  did. 

His  application  to  be  reinstated  was  introduced  in  evidence 
as  tending  to  show  an  admission  by  him  that  he  had  received 
notice  to  pay  assessment  No.  175,  for  the  non-payment  of 
which  he  was  suspended.  This  is  assigned  as  error.  We 
think  such  an  admission  by  him  was  not  admissible  against 
the  plaintiff  in  the  action.  She  does  not  claim  under  him. 
The  cause  of  action  accrued  to  her  on  the  certificate  in  her 
own  right  by  virtue  of  his  prior  acts.  It  may  have  been 
defeated  by  his  acts  or  omissions,  but  those  acts  or  omissions 
must  be  proved  against  her,  in  the  regular  manner,  and  his 
admission  that  such  acts  or  omissions  occurred  was  not  evi- 
dence against  her.  Lazensky  v.  Supreme  Lodge  Knights  of 
Honor,  31  Fed.  Eep.  592;  Supreme  Lodge  Knights  of  P.  v. 
Schmidt,  98  Ind.  374. 

IJnt  while  the  admission  of  this  evidence  was  error,  it  will 
not  reverse,  because  without  this  evidence  the  fact  of  Han- 
sen's suspension  is  clearly  made  out,  and  whether  such  evi- 
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dcnce  was  rejected  or  received  the  result  must  have  been  the 
same.     It  is  only  injurious  error  that  will  reverse. 

It  is  contended  that  Gilbert  Hansen  was  sick  at  the  time 
he  was  called  upon  to  pay  said  assessment  No.  175,  and  that 
he  was  entitled  to  sick  beneiits,  and  that  under  the  laws  of 
the  order,  the  lodge  was  bound  to  apply  so  much  of  his  sick 
benefits  as  was  necessary  to  pay  his  assessments  to  the  benefit 
fund,  to  the  discharge  of  such  assessments.  This  contention 
renders  it  necessary  to  examine  the  laws  governing  the  order 
to  see  what  is  their  true  meaning.  The  order  has  two  sets  of 
laws,  or  x;onstitutions,  which  latter  term  is  applied  in  the 
printed  pamphlet  containing  them. 

1st.  The  constitution  which  governs  the  Supreme  Lodge 
and  provides  for  instituting  grand  and  subordinate  lodges, 
and  defines  their  powers.  This  constitution  provides  for  the 
widows  and  orphans'  benefit  fund,  fixes  the  amounts  of  asE^ess- 
nients  according  to  age  of  member,  prescribes  the  notice,  and 
declares  the  suspension  for  non-payment. 

2d.  The  constitution  governing  subordinate  lodges,  article 
7  of  which  provides  that  each  member  of  such  lodge  shall 
pay  as  dues  such  sum  as  shall  be  preecribed  by  the  by-laws, 
provides  for  suspension  for  failure  to  pay  dues  or  fines,  and 
for  reinstatement  of  member  suspended.  Sec.  4  of  said  arti- 
cle relates  to  sick  benefits,  and  provides  that  the  subordinate 
lodge  may  pay  sick  beneiits,  may  regulate  by  by-laws  the 
amount  thereof,  and  declares,  "any  member  who  may  be  taken 
Rick  or  become  disabled  while  in  arrears  to  this  lodge  for- 
dues  or  fines,  can  not,  by  paying  the  same,  become  a  beneficiary, 
nor  receive  benefits  during  said  sickness  or  disability;  nor  can 
a  member  who  is  a  beneficiary  and  receiving  benefits  become 
in  arrears  so  as  to  debar  him  from  them,  tlie  dictator  being 
authorized  to  ])ay  the  financial  reporter,  from  the  amount 
drawn  from  his  weekly  benefits,^  a  sum  sufficient  to  prevent 
liis  becoming  in  arrears?'* 

This  has  manifest  reference  to  the  dues  which  may  become 
payable  to  the  subordinate  lodge.  The  word  "arrears"  is 
nowhere  in  the  laws  of  the  order  applied  to  unpaid  assess- 
ments.    A  member  is  never  referred  to  as  being  in  "arrears" 


Fjrst  District — October  Term,  1890.      221 

Hansen  v.  Supreme  Lodge  Knights  of  Honor. 

on  assessments.  A  member  must  pay  his  assessment  within 
thirty  days  from  the  date  of  notice,  "failing  which  he  shall 
stand  suspended."  But  *'  any  member  who  may  become  in 
arrears  for  dues  or  fines  shall  not"  vote,  or  hold  office,  or  be 
entitled  to  benefits,  though  his  assessments  may  have  been  all 
promptly  paid,  and  "when  six  months  in  arrears  for  dues  or 
fines,  he  shall  stand  suspended,"  though  he  owes  nothing  on 
assessments. 

So  in  Sec.  3  of  said  Art.  7  of  laws  governing  subordinate 
lodges,  which  prescribes  the  terms  on  which  a  member  sus- 
pended for  non-payment  of  dues,  fines  or  assessments  may  be 
reinstated,  it  is  declared  "  the  application  must  be  accompanied 
with  the  full  aTiiiount  he  is  in  ar^rears  for  dues  and  fines^  the 
assessment  on  whicli  he  was  suspended,  and  the  first  assessment 
due  from  the  lodge  after  the  date  of  reinstatement." 

Dues  and  fines  and  sick  benefits  are  matters  within  the  con- 
trol of  the  subordinate  lodge,  and  a  member  beneficiary,  that 
is,  entitled  to  sick  benefits,  is  not  to  become  in  arrears  for  dues 
and  fines  while  receiving  them.  Such  dues  and  fines,  if  any 
accrue  during  such  period,  are  to  be  deducted  from  the  amount 
of  his  sick  benefit.  The  arrears  which  are  to  be  prevented  by 
such  deductions  are  not  "arrears"  for  assessments,  for  no 
such  aiTcars  are  known  to  the  law  of  the  order,  and  the  dicta- 
tor has  no  authority  to  pay  anything  which  if  not  paid  would 
not  put  the  member  in  arrears.  The  widows  and  orphans' 
benefit  fund,  and  the  sick  benefit  fund,  are  eutirely  separate, 
not  blended  with,  or  dependent  upon  each  other,  and  a  member 
while  drawing  sick  benefits,  in  full  accordance  with  the  laws 
governing  that  fund,  may  be  cut  oflE  from  his  rights  in  the 
order  by  a  suspension  for  failing  to  pay  an  assessment. 

This  view  of  the  laws  of  this  order  has  been  taken  in  two 
cases,  each  decided  by  a  circuit  judge  of  the  United  States 
Court;  Hawkshaw  v.  Supreme  Lodge  K.  of  H.,  29  Fed.  Eep. 
770,  and  Eaton  v.  Same,  22  C.  L.  J.  560. 

It  is  claimed,  however,  that  the  opinions  were  mere  obiter^ 
as  the  question  was  not  in  either  case.  However  that  may  be, 
the  views  announced  by  the  learned  judges  are  sound,  and  we 
cite  the  cases  with  approval,  though,  without  relying  on  them, 
we  should  come  to  the  same  conclusion  which  they  reached. 
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The  judgment  of  the  Chcuit  Court  is  correct  and  must  be 
affirmed. 

Judgment  affirmed. 

Gary,  J.,  dissenting.  I  think  a  proper  construction  of  the 
charter  of  subordinate  lodges,  as  cited  by  Judge  Moran, 
requires  such  lodge  to  prevent,  as  far  as  sick  benefits  will  extend, 
a  member  in  the  receipt  of  sick  benefits  from  falling  in  arrear 
on  assessment,  as  well  as  for^  dues.  The  cases  cited,  in  my 
judgment,  are  no  authority,  as  the  facts  did  not  call  for  a  con- 
sideration of  the  question,  nor  dncs  it  seem  in  fact  to  have 
been  carefully  considered  by  the  judges  deciding  those  cases. 
I  think,  therefore,  that  the  judgment  in  this  case  should  be 
reversed. 


John  Ford 

V. 

The  Illinois  Refrigerating  Construction  Com- 
pany. 

• 

Contracts —  Re/rig  era  for —  Wa  rra  n  ty — Brea  eh — Evidence. 

1.  What  is  the  proximate  cause  of  an  injury  is  ordinarily  a  question  for 
the  jury;  it  is  not  a  question  of  science  or  le^al  knowledge. 

2.  It  is  the  duty  of  one  subjected  to  injury  from  the  breach  of  a  contract 
to  make  reasonable  exert  ions  to  lighten  the  damage,  and  if  through  bia 
negligence  it  is  enhanced,  he  must  bear  the  burden  of  the  increase. 

3.  In  such  case  it  is  for  the  jury  to  say  whelh^^r  such  person  could 
have  lessened  the  damage,  and  whether  the  increased  loss  or  injury  was 
chargenble  to  \\i^  wilfulness  or  imprudence. 

4.  in  an  action  brought  to  recover  the  contract  price  for  buildiD^r  a 
refrigerator,  this  court  holds  that  evidence  was  admissible  upon  the  part  of 
the  defendant,  going  to  show  the  amount  lost  by  him  in  meats  injured, 
because  of  the  high  temperature  therein  during  the  time  of  its  use,  and  by 
reason  of  the  leakage  of  ammonia  upon  them. 

[Opinion  filed  March  13,  1891.] 


First  District — October  Term,  1890.      223 

Ford  V.  111.  Refrigerating  Construction  Co. 

Api'EAL  from  the  Superior  Court  of  Cook  County;    the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  S.  M.  Millard,  for  appellant. 

Mr.  W.  W.  GuBLEY,  for  appellee. 

MoRAN,  P.  J.  Appellee  brought  its  action  against  appel- 
lant to  recover  the  contract  price  for  building  for  appellant  a 
certain  refrigerator.  The  work  was  done  under  the  follow- 
-ing  proposition,  which  was  accepted  by  api>ellant,  and  which 
both  parties  agree  constituted  the  written  contract  between 
them. 

•     "Chicago,  4:-5~18S8. 
"  Mb.  J.  Ford,  Adams  street. 

^^Dear  Sir:  We  now  beg  to  submit  plans  and  estimate 
for  jour  refrigerator,  38 J  x  14  x  16  double  decker.  We  ])ro- 
pose  to  construct  same  under  the  most  improved  method  of 
dead  air  spaces.  The  walls,  flooring  and  ceiling  will  have 
four  linings  of  best  resin  and  straw-board  paper,  all  scaled 
with  our  patent  cement.  The  walls  to  bp  six  inches  thick, 
the  exterior  to  be  finished  with  ash,  and  interior  walls  of 
meat  room  with  white  wood;,  floors  and  ceilings  of  pine,  all 
selected  and  thoroughly  dry.  The  meat  room  to  have  six 
windows  and  tliree  doors,  as  shown  in  plan,  to  be  nine  feet 
high  inside,  and  fitted  with  racks  as  required. 

**The  poultry  room  to  be  six  feet  clear  inside,  to  have  six 
windows  and  one  door,  with  steps  and  platform,  and  what- 
ever fittings  and  partitions  required;  the  windows  to  have 
three  linings  of  D.  T.  Am.  glass,  and  both  rooms  fitted  with 
piping  and. connections  suitable  to  run  the  rooms  at  any  tem- 
perature desired  down  to  25  degrees  under  our  Anhydrous 
Am.  system.  The  entire  work  to  be  finished  in  first  class 
workmanlike  manner  for  the  sum  of  $1,290. 

"In  addition  to  the  piping,  we  furnish  electric  batteries, 
regulators,  valves,  fountains  and  absorbers,  but  it  is  hereby 
understood  and  agreed  that  those  appliances  shall  always 
remain  the  property  of  the  compan3^  A  dc})osit  of  §25  is 
required  for  the  use  of   same,  and  should  you  at  any  time 
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determine  to  change  the  system  or  cease  using  these  appli- 
ances, this  deposit  will  bo  rebated  upon  retarn  of  said  prop- 
erty. 

"We  further  undertake  to  furnish  and  deliver  all  the 
Anhydrous  Ammonia  wliich  may  be  required  for  running 
these  refrigerators  at  the  rate  of  three  cents  per  pound  for 
one  year  from  date  of  agreement,  or  at  three  and  one  half 
cents  per  pound  on  a  contract  for  three  years. 

''We  further  guarantee  that  both  refrigerators  can  be  run 
at  an  average  temperature  of  35  degrees  on  an  average  con- 
sumption of  120  pounds  ammonia  per  day,  due  allowance  to 
be  made  for  first  filling,  and  the  refrigerators  to  be  operated 
with  proper  watchfulness  and  care. 

"  Should  our  system  fail  to  give  satisfactory  results  within 
a  reasonable  time,  and  should  you  desire  it,  we  undertake  to 
remove  our  ammonia  appliances  and  substitute  for  same,  free 
of  any  extra  cost,  the  mosf  approved  system  of  ice  refrigera- 
tion, and  will  undertake  to  have  your  meat  room  ready  for 
use  by  the  27th  inst,  and  poultry  room  as  soon  afterward  as 
possible. 

"Will  shellac  the  interior,  and  give  the  exterior  a  good 
hard  oil  finish.  We  further  undertake  to  keep  these  refrig- 
erators in  good  running  order  and  repair,  free  of  exjjense,  for 
one  year  from  date  of  contract. 

"  Awaiting  your  decision,  we  are 

"Yours  truly, 
"Illinois  Refrigerating  Cons.  Co., 

"  per  J.  McGregor,  Mgr." 

"  P.  S.  Payment,  say  half  in  thirty  days,  balance  in  sixty 
days.  J.  McG." 

The  appellee  built  the  refrigerator  and  fitted  it  up  for  opei*a- 
tion  under  the  Anhydrous  Ammonia  system  and  claims  that  it 
was  completed  about  the  first  of  May,  and  about  the  eighth  of 
May,  appellant  placed  his  meats  in  it,  upon  the  representation 
by  appellee's  manager  that  it  was  ready  for  use.  Upon  put- 
ting in  the  meats  appellant  found  that  the  temperature  of  the 
refrigerator  was  not  low  enough  to  preserve  the  meats,  but 
appellee's  manager  promised  to  get  the  temperature  down 
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inside  of  an  hour  or  two.  He  failed  to  do  so,  though  he  kept 
on  insisting  from  day  to  day  that  ho  would  get  the  tempera- 
ture down,  and  excusing  his  failure  to  do  so  on  the  ground  of 
lack  of  ammonia  and  temporary  failure  of  the  apparatus  to 
work  until  at  the  end  of  a  trial  lasting  some  six  weeks,  the 
manager  admitted  that  the  attempt  was  a  failure  and  the  box 
was  changed  over  to  an  ice  cooler.  At  no  time  durmg  the 
continuance  of  the  experiment  or  test  of  the  box  did  the  tem- 
perature get  below  forty  to  forty-two  degrees,  when  the  meats 
and  poultry  were  in  it,  and  appellant  was  induced  to  keep  the 
meats  in  the  refrigerator  and  persevere  in  the  test  by  the 
continued  assertions  of  the  manager  that  the  temperature 
would  be  brouglit  down  to  the  necessary  degree.  On  one  or 
two  occasions  during  the  test,  appellant  had  to  remove  all  the 
meats  from  the  refrigerator  on  account  of  the  escape  from 
the  pipes  in  the  box,  of  ammonia,  which  appellant  claimed 
spoiled  the  meats.  On  the  trial  in  the  court  below  appellant 
sought  to  recoup  or  set  oflf  under  a  plea  of  set-off  filed,  the 
amount  lost  by  him  in  meats  injured  because  of  the  high  tem- 
perature in  the  refrigerator  during  the  time  he  used  it,  and 
for  meats  spoiled  by  reason  of  the  leakage  of  ammonia  upon 
them. 

The  court  refused  to  admit  evidence  of  the  loss  of  or  injury 
to  meat  from  any  other  cause  than  the  escape  of  ammonia 
upon  it  by  reason  of  defective  piping  or  construction. 

Appellant  offered  to  prove  the  quantities  of  meat  lost  dur- 
ing the  time  the  box  w^as  running  and  the  dates  when  lost,  but 
the  evidence  was  excluded.  It  seems  to  have  been  the 
theory  of  the  trial  court,  that  as  appellant  was  desirous  that 
the  system  of  refrigeration  attempted  should  succeed,  and  as 
he  continued  the  trial  of  it  with  the  knowledge  that  the  tem- 
perature was  not  brought  low  enough  to  preserve  his  meats, 
he  should,  as  a  matter  of  law,  be  compelled  to  bear  whatever 
loss  from  high  temperature  the  continuance  of  the  trial 
entailed. 

We  are  of  opinion  that  this  view  is  erroneous.  It  is  of 
course  the  well  settled  rule  that  the  damages  which  may  be 
recovered  for  a  breach  of  contract  are  those  "immediately 

Vol.    XL   M 


226  Appellate  Coukts  of  Illinois. 

Vol.  40.]  Ford  y.  111.  Refrigerating  Construction  Co. 

flowing  out  of  the  breach  complained  of,  something  imme- 
diately connected  with  the  breach  of  contract  and  not  merely 
connected  with  it  tlirongh  a  series  of  causes  intervening  be- 
tween the  immediate  consequences  of  the  breach  and  the 
damage  or  injury  complained  of;"  but  injury  to  tlie  meat 
placed  in  the  refrigerator  can  not  be  said  to  be  too  remote  as 
a  matter  of  law. 

The  guaranty  of  the  contract  is  that  the  refrigerator  could 

« 

be  run  at  an  average  temperature  of  thirty-five  degrees.  It 
was  built,  as  sliown  on  tli^  face  of  the  contract,  for  the  purpose 
of  storing  meats. 

"  What  is  the  proximate  cause  of  an  injury  is  ordinarily  a 
question  for  the  jury.  It  is  not  a  question  of  science  or  legal 
knowledge.  It  is  to  be  determined  as  fact  in  view  of  the  cir- 
cumstances or  facts  attending  it.     94  U.  S.  475. 

The  law  imposes  on  one  subjected  to  injury  from  a  breach 
of  contract,  the  duty  of  making  reasonable  exertions  to 
lighten  the  damage,  and  if  through  his  negligence  the  dam- 
age is  enhanced,  he  must  bear  the  burden  of  the  increase* 
But  in  every  case  the  question  of  whether  by  reasonable  dili- 
gence lie  could  lessen  the  damage,  or  whether  the  increased 
amount  of  it  is  due  to  his  wilfulness  or  im])rudence,  is  one  for 
the  jury  to  determine  upon  a  consideration  of  all  the  facts  and 
circumstances  of  the  particular  case. 

In  Jones  v.  George,  61  Texas,  345,  a  planter  purchased  from 
a  druggist  "  paris  green  "  for  the  known  purpose  of  killing 
cotton  worms.  There  was  no  warranty  that  the  article  sold 
was  paris  green,  but  the  facts  known  to  both  parties  gave  rise 
to  an  implied  contract  that  such  was  the  article  delivered  and 
the  druggist  honestly  believed  it  was,  but  it  turned  out  to  be 
some  other  drug  harmless  to  the  worms.  The  planter  used 
the  drug  on  his  cotton  and  the  worms  destroyed  his  crop,  and 
he  claimed  the  value  thereof  as  damage  for  the  breach  of  the 
implied  contract.  It  was  shown  on  the  defense  that  he  could 
have  tried  it  on  worms  or  insects  and  ascertained  that  it 
was  not  paris  green,  and  that  by  care  he  could  have  saved  his 
crop  with  the  genuine  drug  which  could  readily  be  obtained. 
Both  parties  acted  in  good  faith,  and  the  question  whether 
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paris  ^reen  would  kill  the  worms  was  not  certainly  known, 
both  parties  understanding  that  it  was  an  experiment.  The 
planter  discovered  before  his  whole  crop  was  destroyed  that 
the  article  was  not  paris  green  and  saved  *the  portion  of  the 
crop  last  attacked  by  using  the  genuine  article.  It  was  urged 
that  he  should  have  suspected,  when  he  found  that  the  drug 
was  not  effective  where  iirst  used,  that  it  was  not  paris 
green. 

The  court  said,  that  question,  with  all  others  in  the  case, 
and  all  the  evidence,  should  be  left  to  the  jury,  "and  if  in  ref- 
erence to  such  matters  it  was  found  that  the  appellant  had 
not  used  that  ordinary  care  which  a  prudent  man  would  have 
used  under  the  circumstarices,  that  he  ought  not  to  recover 
for  such  loss  of  crop  as  might  have  been  avoided  by  ordinary 
care." 

In  Houser  v.  Pearce,  13  Kan.  104,  where  the  contract  sued 
on  was  one  to  harvest  certain  oats,  and  the  claim  that  by 
reason  of  the  breach  the  crop  was  entirely  lost  and  destroyed, 
the  court  held  that  an  instruction  telling  the  jury  that  if  the 
plaintiff,  after  using  all  reasonable  precaution,  lost  his  crop  by 
reason  of  the  failure  of  defendants  to  perform  their  con- 
tract, he  was  entitled  to  recover  the  amount  of  such  loss,  was 
correct. 

In  Smeed  v.  Foodd,  102  E.  C.  L.,  the  action  was  for  dam- 
ages for  breach  of  contract  to  deliver  plaintiff  a  threshing 
machine  within  three  weeks.  At  the  end  of  three  weeks 
plaintiff^s  wheat  was  ready  to  thresh,  and  on  plaintiff's  remon- 
strating at  tlie  delay  in  the  delivery  of  the  machine,  defendant 
several  times  assured  him  it  should  be  sent  forthwith.  By 
reason  of  delay  the  wheat  was  deteriorated  by  the  rain  and 
sold  for  less  in  the  market.  The  question  was  whether 
plaintiff  could  recover  this  deterioration,  and  it  was  argued 
that  he  ought  to  have  obtained  another  machine,  but  Lord 
Campbell  said  :  "The  defendant  led  him  on  from  day  to  day 
to  suppose  that  the  machine  which  he  had  ordered  would  be 
speedily  delivered  to  him.  The  plaintiff,  therefore,  being  in 
no  default,  I  think  he  is  entitled  to  substantial  damages  in 
respect  of  all  those  items  of  loss  which  resulted  from  the  fall 
of  rain." 
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Wightman,  J.,  said:  "  If  there  had  been  an  actual  refusal 
by  the  defendant  to  deliver  the  machine,  he  miglit  have  had 
a  better  case,  for  then  it  would  have  been  the  plaintiff's  own 
fault  if  he  had  not  made  every  effort  to  procure  another;  but 
the  defendant,  by  continually  promising  the  plaintiff  that  the 
machine  was  on  the  point  of  arriving,  prevented  the  latter 
from  taking  any  further  steps." 

In  Haven  &  White  v.  Wakefield,  39  III.  509,  the  contract 
was  to  erect  a  building  to  be  used  for  the  purpose  of  storing 
broom  corn.  There  was  a  failure  to  complete  the  building 
in  proper  time,  and  the  party  was  com]ielled  to  use  it  f or  8t(»r- 
ing  the  crop  in  an  unfinished  condition,  and  the  brush  was 
seriously  injured  by  the  weatlier.  The  court  held  this  dam- 
age to  the  broom  corn  was  recoverable  as  the  proximate 
result  of  the  breach  of  the  contract 

The  foregoing  cases  show  what  would  be  a  fair  rule  of 
damages  in  this  case.  Here  the  manager  for  appellee,  by  con- 
tinually promising  appellant  that  he  would  got  the  tempera- 
ture down,  induced  appellant  to  continue  using  the  box  from 
day  to  day.  The  manager  was  the  expert  who  was  introduc- 
ing this  system  of  refrigeration,  and  who  presumably  under- 
stood how  it  would  operate  and  whether  it  would  be  success- 
ful. It  appears,  also,  that  appellant  had  no  other  refrigerator 
at  hand  that  lie  could  use;  that  the  weather  was  warm;  that 
lie  had  to  have  a  large  stock  on  hand  for  his  trade ;  and  that 
he  did  not  move  into  this  store  or  place  his  meats  in  this  re- 
frigerator until  he  was  assured  by  appellee's  manager  that  it 
was  ready  for  use.  The  evidence  then,  as  to  all  the  meats 
lost  or  injured  by  being  kept  in  this  box,  whether  from  tlie 
effects  of  heat  or  of  escaping  ammonia,  was  admissible,  and 
it  was  for  the  jury  to  say,  upon,  a  consideration  of  all  the 
evidence,  whether  all  or  any  of  such  loss  or  damage  was  duo 
to  lack  of  ordinary  prudence  on  appellant's  part.  If  the  jury 
should  find  that  in  keeping  meats  in  the  box,  under  all  the 
circumstances,  appellant  was  negligent,  to  the  extent  that  the 
loss  arose  from  such  negligence,  appellant  should  himself 
stand  the  damage ;  otherwise  the  loss  may  be  charged  to  the 
breach  of  its  undertaking  by  appellee.    No  other  error  as- 
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signed  requires  discussion.     We  think,  as  to  other  questions, 
the  case  was  correctly  tried. 

For  the  error  in  exchiding  the  evidence  as  to  the  amount 
of  meat  lost  or  injured  by  reason  of  high  temperature  during 
the  time  the  box  was  used,  the  judgment  must  be  reversed 
and  the  case  remanded. 

Reversed  and  remanded. 
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Charles  Goodman  Ij1-^I 

V. 

Henry  A.  Lee. 

Master  and  Servant — Wages — Money  Had  and  Eeceived— Evidence — 
Instructions, 

1 .  Wliere  the  instractions  in  a  given  case  were  proper,  the  verdict  of 
the  jnry  upon  conflicting  testimony  must  be  final. 

2.  In  an  action  brouflrbt  to  recover  money  alleged  to  have  been  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff,  this  court  holds,  on 
account  of  the  giving  of  an  erroneous  instruction  by  the  trial  court,  that  the 
judgment  for  the  plaintiff  can  not  stand, 

[Opinion  filed  Mai-ch  13,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  G.  "W.  Stanford,  for  appellant. 

Messrs.  Oeobob  Spabling  and  Charles  A.  SusmE,  for 
appellee. 

Qaby,  J.  Tlie  appellant  was  trustee,  managing  an  estate. 
There  is  no  dispute  that  he  employed  the  appellee  to  attend 
to  saits  before  justices  affecting  the  estate,  at  $5  each.  Also 
to  pay  him  $3  per  week. 

Whether  the  weekly  payments  were  on  account,  or  in  addi- 
tion to  and  independent  of  the  fees  for  the  suits,  was  in 
dispute,  and  the  jury  found  in  favor  of  the  appellee. 
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TLe  appellant  denies  his  personal  liability;  sajs  that  what- 
ever the  appellee  is  entitled  to,  is  a  charge  against  the  estate. 
The  fact  that  the  services  were  for  the  benefit  of  the  estate, 
had  no  effect  npon  the  contract  between  these  parties.  The 
appellant  could  ^ive  the  appellee  no  legal  claim  upon  the 
estate.  Whether  he  could  give  him,  by  express  contract 
that  his  services  should  be  a  charge  U(X>n  the  estate  (of  which 
there  is  no  evidence)  an  equitable  claim,  is  a  controverted 
question.  Sperry  v.  Fanning,  80  111.  371,  462;  Johnson  v. 
Lemau,  30  111.  App.  370;  same  case,  132  111.  609. 

If  there  were  no  error  in  the  instructions,  the  verdict  of  the 
jury,  on  conflicting  testimony,  would  be  final.  But  each  party 
having  testified  to  his  own  version  of  the  contract,  and  tlie 
theory  of  the  appellee  being  that  the  appellant  had,  in  his 
accounts  with  the  estate,  received  credit  for  the  $5  a  case,  and 
was  therefore  liable  for  those  fees  as  money  had  and  received 
to  the  use  of  the  appellee,  the  court  instructed  the  jury  that 
''the  only  question  is  whether  the  defendant  personally 
agreed  to  pay  the  plaintiff,  or  collected  money  coming  to  the 
plaintiff  and  failed  to  pay  it  over."  That  was  not  the  only 
or  even  the  principal  question.  The  appellee  admitted  that 
the  $3  a  week  had  been  paid.  The  appellant  admitted  that 
he  employed  the  appellee  at  $5  a  case.  True  he  also  claimed 
that  the  estate,  and  not  he,  was  chargeable,  but  as  already 
shown,  that  was  a  mistaken  view  of  the  law. 

In  effect,  therefore,  the  jury  were  told  to  disregard  the 
appellant's  testimony  that  the  fees  were  to  be  paid  by  the 
weekly  allowance,  and  give  the  fees,  though  the  weekly  allow- 
ance had  been  paid. 

For  this  error  the  judgment  is  reversed- and  the  cause  re- 
manded. 

JSeversed  and  remanded. 


First  District — October  Term,  1890.      231 

Hoffman  v.  Boomer. 


George  W.  Hoffman 

V. 

John  Boomer. 

Sales — Real  Property — Commission — Recovery  of— Evidence — Instruc- 
tions. 

In  an  action  to  recover  commifsions  claimed  to  be  dne  upon  a  sale  of  real 
estate,  this  court  reverses  the  judgment  of  the  trial  court  on  account  of  the 
giving  of  an  erroneous  instruction  on  behalf  of  the  plaintiff. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Ch'ciiit  Court  of  Cook  County;  the  Hon. 
S.  P.  MoCoNNELL,  Judge,  presiding. 

Mr.  W.  S.  Cot,  for  appellant 

Me68r8.  Bayley  &  Waldo,  for  appellee. 

Waterman,  J.  This  was  an  action  to  recover  commissions 
claimed  to  be  due  upon  a  sale  of  real  estate. 

Among  the  instructions  given  was  the  following : 

"  The  court  instructs  you  as  a  matter  of  law,  that  if  yon 
shall  find  from  the  evidence  in  this  case  that  the  defendant 
authorized  the  plaintiti  herein  to  sell  the  property  in  question 
at  a  certain  figure  and  upon  certain  terms,  and  if  it  shall 
appear  from  the  evidence  that  the  defendant  found  a  purchaser 
for  said  real  estate  at  the  price  and  upon  the  tenns  named  by 
the  defendant,  then  the  plaintiff  has  performed  his  part  of 
the  contract,  and  is  entitled  to  his  commissions  on  said  sale.'' 

It  is  conceded  that  this  is  not  the  law;  the  instruction  is 
probably  the  result  of  a  clerical  error. 

The  following  given  at  the  instance  of  the  defendant  is  a 
correct  statement  of  the  law  : 

"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  gave  the  plaintiff  authority  only 
to  sell  the  land  in  question  and  to  report  to  the  defendant  the 
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sale  by  a  certain  hour  of  a  certain  day  named  by  the  said 
defendant  to  the  plaintiff,  then  the  plaintiff  can  not  recover 
in  this  case  nnless  the  jury  believe  from  the  evidence  that  the 
plaintiff  did  report  said  sale  to  the  defendant  by  the  certain 
hoar  of  that  day  named." 

For  the  error  mentioned,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Heversed  and  remanded. 


Equitable  Accident  Insurance  Company 

V. 

S.  L.  Van  Etten. 

Accident  In surance — Premium — Promissoty  Notes — Policy — Conditions 

— Custom. 
f 

In  an  action  bronflrht  to  recover  upon  a  policy  of  an  accident  inaurance  com- 
p<iny,  this  court  holds  that  under  the  circumstances  of  the  case,  the  defendairs 
can  not  insist  upon  a  forfeiture  of  the  policy  for  non-payment  of  a  premium 
note»  and  affirms  the  judgment  for  the  plaintiff. 

[Opinion  filed   March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Mr.  Charles  LouoHRrooE,  for  appellant. 

Mr.  M.  L.  Knight,  for  appellee. 

Gary,  J.  This  is  an  action  on  an  accident  policy  issued  by 
the  appellant  to  the  appellee.  The  only  question  in  the  case 
arises  upon  the  facts  that  the  policy  was  issued  in  considera- 
tion of  promissory  notes  given  by  appellee  for  the  premium, 
and  the  policy  was  conditioned  that  it  should  be  void  if  any 
such  note,  due  before  the  happening  of  the  accident,  was  not 
paid  when  due;  that  the  last  of  such  notes  (the  others  being 
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then  paid)  was  due  and   unpaid  seven  months  before  the 
accident. 

The  notes  were  on  their  face  payable  at  the  office  of  the 
company  in  Chicago.  From  the  evidence  it  appears  that  such 
notes  were  more  frequently,  in  fact,  paid  by  being  sent  to  the 
places  where  the  insured  were  employed,  or  elsewhere,  in 
casual  meetings  between  agents  of  the  company  and  the 
insured;  and  that  the  company,  if  the  notes  were  not  paid  when 
due,  still  treated  them  and  tlie  policies  as  in  force,  by  sending 
notices  to  the  assured,  and  also  sending  the  notes  in  the  hands 
of  agents  to  collect  them. 

The  testimony  of  the  appellee  was  that  the  agent  of  the 
company  told  him  that  he  would  collect  at  the  place  of  busi- 
ness of  the  appellee;  that  the  other  three  notes  for  premium 
on  this  policy  were  in  fact  so  paid.  The  only  part  of  this 
testimony  disputed  by  the  appellants  was  that,  as  to  one  of  the 
three  notes,  it  was  paid  by  deduction  from  a  former  claim  of 
the  appellee. 

In  fact  the  note  in  question  was  in  the  hands  of  an  agent 
for  collection  probably  before  it  was  due.  He  did  not  pre- 
sent it;  laid  it  away  and  forgot  it;  and  no  notice  was  given 
to  appellee  by  anybody  of  anything  calling  his  attention  to 
the  matter. 

Under  such  circumstances  the  appellants  can  not  insist  upon 
a  forfeiture.  We  adopt  Sweetser  v.  Odd  Fellows,  117  Ind. 
97,  as  a  satisfactory  expression  of  the  law  on  this  subject  and 
refer  to  it  for  a  full  statement  of  reasons. 

AJlrmed, 
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Horace  H.  Clough  et  al. 

V. 

~^;  Michael  Kyne  et  al. 


A  tfneh  went — Chattel  Mortgages  —  Residence  —  Deposition — Suppress 
sion  oj\ 

\.  Residence  at  any  time  being:  flhown,  there  is  a  presumption  that  it 
will  continue,  but  none  as  to  when  it  began. 

2.  In  attachment  proceedin;^  a^rainst  a  mortgaj^or  of  cattle,  mortgaged 
in  another  State  and  afterward  shipped  to  Chicago,  the  mortgagees  inter- 
pleading and  claiming  the  money  they  were  sold  for,  this  court  holds  that 
the  law  of  Nebraska  governs  the  mortgages  here;  that  the  refusal  of  the 
mortg}igor  on  crof^s -examination  under  advice  of  the  attorney  of  the 
mortgagees,  at  the  time  of  the  taking  of  the  mortgagor's  deposition  by  them, 
to  state  whether  the  mortgagees  gave  him  permission  to  ship  the  cattle,  was 
good  ground  for  suppressing  the  sanle,  but  that  it  did  not  warrant  the 
assumption  of  the  fact  of  such  permission  without  any  proof,  and  that  the 
judgment  against  the  plaintiffs  can  not  stand. 

[Opinion  filed  March  13, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawks,  Judge,  presiding. 

Messrs.  Osboenk  Bros.  &  Bcrgett^  for  appellants. 

A  i)arty  who  intervenes  in  an  attachment  suit  and  claims 
the  property  attached  has  the  burden  of  proof  on  all  points 
necessary  to  establisliment  of  his  claim.  Hollenback  v.  Todd, 
119  Til.  543,  547. 

All  the  mortgages  provided  for  the  mortgaged  property 
remaining  in  the  possession  of  Kyne,  the  mortgagor.  Jones  on 
Chattel  Mortgages  (3d  Ed.),  Sec.  432. 

While  the  mortgagor  remains  in  possession  he  may  sell  the 
mortgaged  chattels,  subject,  of  course,  to  the  mortgage. 
The  purchaser  takes  all  the  interest  the  mortgagor  has  and 
nothing  more.  Such  purchaser  may  again  sell  and  deliver 
the  property  to  another,  and  the  remedy  of  the  mortgagee  is 
to  follow  the  i>roperty  and  recover  it  of  the  last  purcliaser. 
Until  demand  of  possession  by  the  mortgagee,  after  he  has 
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become  entitled  thereto,  the  sale  by  the  mortgagor  does  not 
amoant  to  a  eonveraion  on  his  part;  nor  does  the  purchase 
amount  to  a  conversion  on  the  part  of  the  purchaser.  It  will 
not  be  presumed  that  the  sale  or  purchase  is  in  hostility  to 
the  mortgage.  Burnham  v.  Doolittle,  14  Neb.  214;  Hatha- 
way  V.  Brayman,  42  N.  Y.  322,  and  cases  cited;  Hale  v. 
Omaha  Nat.  Bk.,  64  K  Y.  550,  556;  S.  C,  7  J.  &  S.  (N.  Y.) 
207,  216;  Hauiill  v.  Gillespie,  48  N.  Y.  556,  560-1;  Porter  v. 
Parmly,  2  J.  &  S.  (N.  Y.)  398,407;  13  Abb.  (N.  S.)  104, 112; 
43  How.  Pr.  445,  453-4;  Wagner  v.  Jones,  7  Daly,  375,  378; 
Gleason  v.  Congdon,  21  Hun,  106;  Beach  v.  Derby.  19  111. 
617,  622. 

The  fact  that  the  mortgaged  property  may  have  been  sold 
at  its  full  value  is  not  sufficient  to  establish  that  it  was  sold  in 
hostility  to  the  mortgagees'  claim,  nor  is  such  fact  inconsist- 
ent with  the  mortgagees' rigjit  to  enforce  their  lien,although 
it  may  indicate  that  the  purchaser  intended  to  contest  it. 
Hale  v.  Omaha  Nat.  Bk.,  64  N.  Y.  550,  556;  Beach  v.  Derby, 
19  111.  617,  622. 

The  mortgagor  of  chattels  has  an  interest  therein  which 
may  be  sold  on  execution  against  him.  The  purchaser,  under 
such  execution,  succeeds  to  all  the  rights  of  the  mortgagor. 
Burnham  v.  Doolittle,  14  Neb.  214  (Abs.  40-5);  Manning  v. 
Monaghan,  28  N.  Y.  585,  and  the  N.  Y.  cases  cited  snpj^a;  Mer- 
ritt  V.  Niles,  25  III.  282;  Pike  v.  Colvin,  67  III.  227;  People 
V.  Johnson,  15  111.  App.  153;  Durfee  v.  Grinnell,  69  111.  371 
375-6;  Beach  v.  Derby,  19  111.  617;  Hull  v.  Carnley,  11  N. 
Y.  601;  17  Id.  202;  Gauletv.  Asseler,  22  N.  Y.  225;  Hamill 
V.  Gillespie,  48  N.  Y.  556;  Fairbanks  v.  Phelps,  22  Pick.  535; 
Carty  v.  Fensteinsker,  15  Ohio  St.  457;  Morgan  v.  Spangler, 
25  Ohio  St.  38;  Lindeman  v.  Ingliam,  36  Ohio  St.  9. 

Messrs.  Kunyan  &  Rdnyan,  for  appellees. 

Gary,  J.  This  is  an  attachment  by  the  appellants  against 
the  appellee,  Kyne,  a  resident  of  Nebraska. 

The  contest  is  between  the  appellants  as  attaching  creditors 
of  Kyne,  and  the  other  appellees,  residents  of  Nebraska, 
claiming  under  chattel  mortgages  made  by  Kyne  in  Nebraska, 
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upon  cattle  there,  which  he  afterward  shipped  to  Chicago. 
The  cattle  were  here  sold  by  a  broker  and  the  money  stopped 
in  his  hands  by  this  attachment. 

The  appellees  (other  than  Kyne)  intei'pleaded  in  the  snit, 
claiming  the  money,  and  judgment  went  in  theii*  favor,  which 
the  appellants  seek  to  reverse. 

Many  questions  raised  by  the  appellants  as  to  the  sufficiency 
of  the  mortgages,  description  and  identity  of  the  property 
and  the  effect  of  the  acts  of  the  respective  parties,  may  be  left 
unconsidered.  Parol  proof  may,  on  another  trial,  remove 
some  objections  as  to  tlie  identity  of  the  cattle.  Bell  v.  Pre- 
witt,  62  111.  361. 

The  Nebraska  statute  makes  chattel  mortgages  void  as  to 
creditors  of  the  mortgagor,  where  the  mortgagor  retains  pos- 
session, unless  the  mortgage,  or  a  copy  of  it,  is  filed  in  the 
office  of  the  county  clerk  of  the  county  where  the  mortgagor 
resides.  This  record  does  not  show  a  compliance  with  this 
statute,  as  it  is  silent  on  the  subject  of  the  residence  of  Kyne 
at  the  time  the  mortgages  were  made.  It  does  show  his  res- 
idence in  the  county  when  the  mortgages  were  filed,  but  at  a 
date  some  months  later.  Kesidence  at  any  time  being  shown 
there  is  a  presumption  that  it  will  continue,  but  none  as  to 
when  it  began.  The  presumption  is  prospective,  not  retro- 
spective. The  Nebraska  law  governs  the  mortgages  here. 
Mumford  v.  Canty,  50  111.  370. 

The  appellees  took  the  deposition  of  Kyne  and  read  it  on 
the  trial.  On  cross-examination,  when  the  deposition  was 
being  taken,  the  appellants  asked  him  whether  the  other 
appellees  gave  him  permission  to  ship  the  cattle.  Under 
advice  of  their  attorney  he  refused  to  answer.  That  should 
bo  good  ground  for  suppressing  the  deposition.  Thompson 
on  Trials,  Sec.  701,  note  ;  King  v.  Dale,  1  Scam.  513 ;  Cole  v. 
Choteau,  18  111.  439. 

Had  the  appellants  given  any  evidence  of  such  permission, 
this  stifling  of  testimony  would  have  greatly  strengthened  it 
Downing  v.  Plate,  90  111.  268. 

But  it  does  not  warrant  the  assumption.of  the  fact  of  such 
permission  without  any  proof.     Gage  v.  Parmelee,  87  111.  329. 
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The  court  specifically  fouud  that  the  mortgages  were  valid, 
to  which  the  appellants  excepted,  as  well  as  to  the  general 
finding  against  them.  This  was  an  essential  point  in  the  case 
of  the  interpleaders,  and  being  erroneous,  the  judgment  is 
reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


40    287 

E.  T.  Scoville  et  al*  i40i504 

40    237 
V.  "    ?M 

James  E.  Miller  et  al, 
Charles  S.  Musson 

V. 

Same. 

Confraefs—Kxearafioti  and  Grading — Balance  Due — Becotery  of— Sub- 
contractor a — Garn ishment — Evidence — Interest — Former  A  djudication, 

1.  In  actions  brought  by  Bub-ccntractors  to  recover  for  work  done  in 
excavating  and  grading  the  road  bed  of  a  railway  under  contracts  with  the 
defendants,  the  principal  contractors  with  the  railway  company,  the  con- 
troversy between  the  parties  having  reference  chiefly  to  the  amounts  of  the 
different  kinds  of  excavation  done  under  the  contracts  and  allowed  by 
the  engineer  of  the  work,  it  having  been  agreed  that  the  measuremenls  and 
calculations  of  said  engineer  and  his  assintants  as  to  the  quantities  and 
amounts  of  the  several  kinds  of  work  performed  under  the  contract  should 
be  conclusive  upon  the  parties,  this  court  holds  that  said  engineer,  in 
determining  the  amount  of  the  work  done,  proceeded  in  accordance  with 
requirements  of  the  contract. 

2.  In  such  case  there  can  be  no  recovery  under  the  indeh\tatu8  assumpsit 
cotmtB  of  an  amount  greater  than  that  ascertained  to  be  due  under  the  con- 
tract involved. 

8.  In  the  case  presented,  this  court  holds  as  erroneous  the  charging  of  the 
salary  of  a  servant  of  the  defendants  against  certain  plaintiffs,  and  the  refusal 
to  allow  interest  on  the  amounts  doe  under  the  contracts  to  the  plaintiffs  in 
each  case,  and  that  the  judgments  for  the  defendants  can  not  stand. 

[Opinion  filed  March  13,  1891.] 
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Appeal  from  the  Superior  Court  of  Cook  Countj;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  ItfTTTKa,  Stark  &  Leman,  for  appellants. 

Mr.  A.  M.  Pence,  for  appellees. 

MoRAN,  P.  J.  The  appeals  in  these  cases  were  heard 
together  in  this  court,  on  the  same  set  of  abstracts  and  briefs. 
The  principal  contentions  are  in  each  case  the  same,  iho 
contracts  upon  which  the  questions  arise  being  in  essential 
provisions  identical.  Tlie  actions  were  brought  by  the  ap]>el- 
lantSj  plaintiffs  below,  to  recover  for  certain  work  done  by 
them  as  sub-contractors  in  excavating  and  grading  the  road 
bed  of  the  Santa  Fe  railway  under  contracts  with  the  defend- 
ants, who  were  principal  contractors  with  the  said  railway 
company. 

The  controversy  between  the  parties  has  reference  chiefly 
to  the  amount  of  the  different  kinds  of  excavation  done  under 
the  contracts  and  allowed  by  the  engineer  of  the  work.  The 
contention  of  appellants  is,  that  the  engineer  in  determin- 
ing the  amount  of  work  done,  did  not  proceed  in  accordance 
with  the  requirements  of  the  contract,  and  that  he  allowed  to 
the  appellants  very  much  less  than  they  were  in  fact  entitled 
to  have.  The  contract  fixed  a  certain  price  per  cubic  foot  for 
earth  work  excavation,  a  higher  price  for  loose  rock,  and  a 
still  higher  price  for  solid  rock  excavation. 

The  specifications,  which  are  made  a  part  of  the  contract, 
declare.  "  There  shall  be  no  classification  of  material  of  anv 
kind  other  than  earth,  loose  and  solid  rock,  as  provided  for 
in  these  specifications;"  and  they  provide,  "Loose  rock  shall 
comprise: 

"First.  Shale  or  soapstone,  lying  in  its  original  or  strati- 
fied position,  coarse  boulders  in  gravel,  cemented  gravel, 
hard-pan  or  any  other  material  requiring  the  nse  of  pick  and 
bar,  or  which  can  not  be  plowed  with  a  strong  ten-inch  grad- 
ing plow,  well  handled  behind  a  good  six  mule  or  horse  team. 

''Second.  Detached  rocks  or  boulders  in  masses  exceeding 
one  and  a  half  cubic  feet,  and  less  than  one  cubic  vard." 
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Tlie  contract  contained  the  following  provision  regarding 
the  aEcei^ining  and  determining  of  the  amount  of  work  done 
under  it : 

"  Second.  The  work  shall  be  executed  under  the  direction 
and  supervision  of  the  chief  engineer  of  said  railway  com- 
pany and  his  assistants,  by  whose  measurements  and  calcula- 
tions the  quantities  and  amounts  of  the  several  kinds  of  work 
performed  under  this  contract  shall  be  determined,  and 
whose  determination  shall  be  conclusive  upon  the  parties;  and 
who  shall  have  full  power  to  reject  or  condemn  all  work  or 
materials  which  m  his  or  their  opinion  do  not  fully  conform 
to  the  spirit  of  this  agreement;  and  said  chief  engineer  shall 
decide  every  question  which  can  or  may  arise  between  the 
parties  relative  to  the  execution  thereof,  and  his  decision  shall 
be  binding  and  final  upon  both  parties.  And,  whereas,  the 
classification  of  excavation^rovided  for  in  the  annexed  speci- 
fications is  of  a  charactOT  that  makes  it  necessary  that 
special  attention  should  be  called  to  it,  it  is  expressly  agreed 
by  the  parties  to  this  contract,  that  the  determination,  by  the 
measurements  and  calculations  of  the  said  engineer,  of  the 
respective  quantities  of  such  excavation,  shall  bo  final  and 
conclusive." 

Tlie  engineer  delivered  estimates  of  the  amount  of  the 
different  kinds  of  work  done,  and  the  evidence  showed  that 
in  arriving  at  the  quantities  of  the  different  kinds  of  ex- 
cavations, the  cuts  were  measured  to  ascertain  the  total  con- 
tents, and  then  certain  percentages  of  the  contents  were 
called  loose  rock,  and  a  certain  percentage  earth.  This 
method  of  calculating  the  respective  quantities  of  the  differ- 
ent material  was  made  necessary  in  the  opinion  of  the  engi- 
neer, by  the  variation  of  the  material  found  in  the  cuts. 
There  was  but  a  portion  homogeneous.  There  were  sand 
pockets,  and  a  continual  change  from  hard  to  soft,  and  from 
soft  to  hard  material,  so  that  in  some  places  the  plow  would  run 
easily,  and  then  upon  the  same  level  and  in  running  the  same 
furrow  would  strike  material  so  hard  that  it  would  break  out 
in  chunks  and  could  scarcely  be  plowed  out  at  all.  Tlie  ma- 
terial was  all  mixed  up,  and  in  classifying  it,  the  engineers 
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took  into  consideration  what  was  called  the  force  account, 
made  bj  keeping  watch  of  teams  at  work  and  the  hardness 
of  the  material,  and  the  amount  of  work  accomplished,  and 
allowed  percentage  of  the  different  material  by  the  exercise 
of  their  judgments  upon  their  experience,  knowledge  and 
observation  of  these  various  facts. 

Appellants  contend  that  this  was  not  an  estimate  such  as 
the  contract  required,  and  that  the  only  determination  of  the 
engineer  which  could  be  binding,  is  one  when,  by  actual 
measurement,  the  quantity  of  each  kind  of  material  should  be 
ascertained.  The  argument  is,  that  the  only  calculations 
which  the  engineer  was  to  make,  were  mere  mathematical 
processes  to  ascertain  the  bulk  of  a  given  material  excavated, 
from  actual  measurements  made. 

This  is  not,  in  our  opinion,  a  correct  construction  of  the 
clause  of  the  contract  above  set  out,  making  the  engineer's 
determination  conclusive  upon  the  parties.  The  "measure- 
ment" of  an  embankment  or  a  cut  incUides  the  arithmetical 
calculation  which  will  give  the  cubic  contents,  and  if  the 
engineer  was  to  be  confined  to  such  calculations,  then  the  word 
"  calculations  "  in  the  connection  in  which  it  is  used  is  tauto- 
logical and  unnecessary.  Tlie  word  as  used  in  this  clause  of 
the  contract,  is  to  be  understood  in  the  sense  of  estimate,  and 
the  engineer  was,  after  the  measurement  was  ascertAined 
by  him,  to  determine  by  reference  to  the  known  contents  and 
other  data^  the  quantity  of  the  different  materials  excavated. 
For  instance,  in  the  classitication,  hard  pan  as  hard  pan,  pure 
and  simple,  is  not  to  be  called  loose  rock,  but  such  materia! 
called  hard  pan,  or  any  other  material  which  should  require 
the  use  of  pick  and  bar,  or  which  could  not  be  plowed  with 
a  strong  ten  inch  grading  plow,  well  handled,  behind  a  good 
six  mule  team.  Now  it  is  very  manifest  that  where  hard  pan 
was  struck,  in  order  to  know  whether  it  was  to  be  classed  as 
loose  rock  or  not,  the  engineer  must  know  whether  it  requires 
the  use  of  pick  and  bar,  or  that  it  could  not  be  removed  with 
i  ten  inch  plow  and  six  mule  team.  What  is  hard  pan  is  not 
deiined  in  the  contract,  and  it  is  apparent  from  the  evidence 
in  this  case,  that  even  those  who  claim  to  be  experts  do  nut 
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agree  as  to  what  it  is.  The  classification  of  the  material  and 
the  calculation  of  the  quantities  involved  something  more 
than  the  ordinary  arithmetical  process  of  multiplying  the 
length,  width  and  depth  together,  and  in  view  of  this  known 
difficulty  of  classification,  Jind  the  opportunity  for  differences 
and  dispute  that  would  arise  with  regard  to  it,  the  parties 
deem  it  "necessary  that  special  attention  should  be  called  to 
it,"  for  the  purpose  of  expressly  agreeing  by  the  parties  to 
the  contract  that  "the  determination,  by  the  measurement  and 
calculations  of  the  said  engineer,  of  the  respective  quantities 
of  such  excavation,  shall  be  final  and  conclusive."  It  would 
seem  by  this  language  the  i)arties  intended  to  render  contro- 
versy as  to  the  correctness  of  the  engineer's  determination 
idle,  and  to  bind  themselves  to  submit  to  and  abide  by  his 
conclusions.  That  such  is  the  effect  of  the  contract,  where 
the  engineer  proceeds  according  to  it,  and  in  the  absence  of 
any  allegation  that  in  reaching  his  determination  he  acted 
fraudulently,  has  been  repeatedly  determined  by  the  courts 
of  last  resort  in  this,as  well  as  in  other  States.  In  our 
opinion,  the  engineer  did  in  this  case  ]^roceed  according  to  the 
terms  and  true  meaning  and  intent  of  the  contract. 

It  is  not  contended  that  he  was  guilty  of  fraud  in  making 
his  dcterminatioq.  Counsel  argue  that  the  plaintiff  had  a 
right  to  recover  under  the  indebitatus  assumpsit  counts,  the 
value  of  the  work  done  according  to  ilie  contract  price,  ignor- 
ing the  engineer's  determination,  as  he  did  not  proceed  accord- 
ing to  the  contract.  True,  he  might  recover  under  an  indeb- 
itat^is  count,  but  when  in  the  course  of  his  evidence  it 
appears  tliat  the  work  was  done  under  a  special  contract, 
which  remains  in  full  force,  and  which  ascertains  the  price, 
or  provides  for  the  ascertainment  of  it,  he  can  only  recover 
the  price  as  ascertained  under  the  contract.  He  can  not  com- 
pel the  payment  of  the  amount  claimed,  unless  he  produced 
to  the  court  the  kind  of  evidence  required  by  the  contract. 
Here  the  engineer's  certificate  is  a  condition  precedent  to  his 
recovery,  and  is  the  agreed  evidence  of  t)ie  amount  he  is 
entitled  to.  He  must  be  bound  by  it,  or  avoid  by  it,  showing 
fraud.    Mistake  lie  can  not  sliow  at  law. 

You  XL  1« 
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The  engineer  was  not  the  servant  or  agent  of  the  appellees* 
He  was  indifferent  as  between  the  parties  to  these  contracts. 
While  both  parties  must  have  known  tliat  he  might  err,  that 
his  judgment  might  be  at  fault,  thej  elected  to  put  them- 
selves beyond  tlie  peril  of  disputes,  by  making  his  determina- 
tion of  the  matters  here  in  controversy,  final  as  between  them. 
There  is  no  claim  that  he  did  not  act  in  good  faith  and  in  the 
exercise  of  an  honest  judgment. 

As  said  by  the  Supreme  Court  in  Sewell  v.  Brown,  71  Hi. 
133,  this  is  "  their  own  contract,  voluntarily  entered  into, 
and  they  can  not  evade  or  disregard  it,  unless  for  fraud  clearly 
proved." 

It  would  not  be  profitable  for  us  to  enter  ni>on  the  work  of 
distinguishing  the  many  cases  cited  by  counsel  for  appellant 
in  support  of  their  contention  that  they  had  a  right  to  dis- 
regard the  engineer's  certificate,  and  to  prove  by  other 
witnesses  the  amount  of  the  different  materials  excavated  by 
them.  The  rule,  as  we  Iiavc  stated  it,  is  settled  in  actions  at 
law  in  this  State,  as  shown  by  the  numerous  cases  cited  by 
counsel  for  both  parties  to  this  appeal.  The  court  below  was 
right  in  excluding  the  evidence  offered  by  appellants,  and 
their  principal  contention  on  this  appeal  must  be  denied. 

There  are  errors,  however,  whicli  are  relied  on  by  appel- 
lants, and  which  entitle  them  to  a  reversal  of  the  judg- 
ments below. 

First.     The  court  took  the  amount  stated  by  one  of  the 
appellees  as  the  amount  due  the  appellants,  Scoville,  Warkley 
and   Melville.     It  appears  from  the  cross-examination  of  the 
witness,  that  in  arriving  at  the  amount  due  them,  he  charged 
against  tliem  an  item  of  8666.05  for  salary  of  superintendent  C 
Miller.     The  clear  preponderance  of  the  evidence  as  it  appears 
in  this  record,  is  tliat  said  Miller  was  the  employe  of  appeU 
lees,  and  that  he  never  worked  for  said  appellants,  and  tliat 
tliey  never  agreed  to  pay  him.     We  can  not  see  that  appellants 
should  be  charged  with  the   salary  which  appellees  paid  to 
Inm. 

Second.     The  amount,  whatever  it  was,  due  to  the  appel- 
lants in  each  of  the  cases,  was  money  due  on  an  instrument  in 


First  District— October  Term,  1890.      243 

Scoville  V.  Miller. 

writing,  and  would  draw  interest  from  ten  days  after  tlio 
engineer  certified  that  the  contract  was  completed,  nntil  it 
was  paid.  What  was  paid  to  the  attaching  creditors  of  Scoville 
et  al.  nnder  the  garnishee  judgment,  is  to  be  treated  as  the 
payment  of  so  much  at  the  date  it  was  paid,  and  the  balance 
due  said  Scoville  et  al.,  would  draw  interest  till  judgment  is 
rendered  in  this  action.  Appellant  Musson  was,  under  this 
rule,  entitled  to  interest  on  the  amount  due  him,  from  ten 
days  after  the  rendering  of  the  final  certificate. 

The  final  estimates  put  in  evidence  carry  out  the  price  of 
the  different  work  at  the  rate  fixed  in  the  contract  between 
appellees  and  the  railway  company,  instead  of  at  the  rate 
fixed  between  appellants  and  appellees.  There  is  a  consider- 
able percentage  of  difference  in  the  two  rates.  Neither 
counsel  has  taken  the  trouble  to  fignre  out  what  the  sum  due 
to  each  of  the  appellants  would  be  at  the  rate  agreed  upon  in 
their  contracts.  Independent  of  the  item  wrongfully  charged 
to  Scoville  et  al.,  we  think  on  a  rough  estimate  that  the 
amount  allowed  to  them  is  not  enough,  and  it  seems  very 
clear  that  the  amount  allowed  to  Musson  by  the  couit,  is  too 
little.  We  decline  to  enter  upon  close  figuring  upon  these 
matters  in  these  cases.  If  counsel  have  not  time  to  figure 
out  the  true  amount  accurately,  the  matter  may  be  turned 
over  for  computation  to  the  clerk  of  the  trial  court. 

The  judgment  in  the  garnishee  proceeding  is  no  bar  to  this 
action  by  Scoville  et  al.  Such  judgment  is  not  conchisive  as 
to  the  amount  of  the  debt  Black  on  Judgments,  Sec.  594, 
and  cases  cited. 

For  the  error  in  cliarging  up  the  Miller  salary  against 
Scoville  et  al.,  and  refusing  to  allow  interest  on  the  amount 
due  under  the  contract  to  plaintiffs  in  each  case,  and  so  that 
the  true  amount  due  according  to  their  contracts  upon  the 
engineer's  certificate  of  the  amount  of  work,  may  be  accu- 
rately ascertained,  the  judgments  will  be  reversed   and   the 

cases  remanded. 

Heveraed  and  remanded. 
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Patrick  H.  Heffron 

V. 

James  H.  Rice. 

Partnerships — Dissolution  —  Receiver  —  Duty  of —  Compensation  of-^ 
Practice. 

1.  A  receiver  nhould.  upon  takinjir  possession  of  an  insolvent  estate,  first 
make  a  complete  inventory  of  the  property  thereof. 

2.  He  must  take  proper  receipts  from  persons  to  whom  he  makes  pay- 
ments. 

8.  Sworn  declarations  verifying  a  receiver's  final  account  nettinpr  forfh 
'*  that  the  same  is  true  to  the  best  of  his  knowledgre  and  belief/*  or  *'  of  his 
own  knowledge  except  as  to  the  matters  therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true,  '*  amount  to  no 
more  than  statements  that  he  believes  the  account  to  be  true.  In  accounts 
under  decrees  in  equity,  a  party  must  swear  peremptorily  that  be  has 
paid  the  money  in  question. 

4.  Vouchers  should  be  filed  with  the  account,  and  in  case  there  are  no 
vouchers,  a  positive  verified  statement  should  be  filed,  showing  to  whom, 
for  what,  and  when,  such  items  were  paid. 

5.  It  would  seem  that  in  such  instances  if  the  receiver,  from  not  having 
himself  personally  made  or  witnessed  the  payment,  is  unable  to  swear  posi- 
tively to  the  disbursement,  that  the  positive  affirmation  under  oath  of  the 
person  who  did  make  the  payment  should  be  filed,  and  this  should  be  sup- 
plemented by  the  sworn  statement  of  the  receiver  as  to  his  information  and 
belief  in  the  matter.  Books  of  accounts  supplemented  by  the  oath  of  the 
person  keeping  them,  that  they  are  a  regular  and  full  set  of  books  kept  in 
and  about  the  business,  are  admissible  as  evidence  of  the  payments  therein 
shown. 

6.  Where  objections  are  filed  to  an  account  or  any  items  thereof,  the 
better  practice  would  seem  to  be,  to  refer  the  disputed  items  to  a  master  to 
take  testimony  and  report  his  conclusions  as  to  the  same,  and  it  is  for  th(^ 
receiver  to  satisfactorily  show  before  the  master  that  he  is  entitled  to  credit 
claimed  by  him. 

7.  The  burden  of  proving  improper  conduct  upon  the  part  of  a 
receiver  is  upon  the  party  alleging  the  same,  and  if  the  charges  are  not 
upheld  the  same  must  be  dismissed  at  his  cost. 

8.  A  court  should  not,  without  evidence  as  to  proper  compensation  in  a 
given  case,  determine  and  award  the  compensation  to  be  paid  to  a  receiver, 
and  if  it  fails  to  follow  such  rule,  a  reviewing  court  may,  upon  appeal,  set 
such  award  aside. 


[Opinion  filed  March  13,  1891.] 
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Appeal  from  the  Superior  Conrt  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Osborne  Bros.  &  Bdroett,  for  appellant. 

"  It  is  his  (the  receiver's)  duty  to  apply  to  the  court  for 
instructions  as  to  expenditures  and  to  keep  regular  accounts 
of  all  items  of  receipts  and  expenditures.  He  can  not  in 
these  matters  act  upon  his  own  discretion,  but  is  held  to  a 
strict  accountability  to  the  court,  and  must  produce  satisfac- 
tory vouchers  and  proof  for  all  his  charges  against  the  fund 
intrusted  to  his  keeping."  High  on  Keceivers,  Sec.  798; 
Hooper  v.  Winston,  24  111.  353;  Beach  on  Receivers,  Sec. 
743. 

'*  Bnt  a  receiver  is  not  entitled  to  an  order  of  reference  to 
examine  and  pass  upon  his  accounts  until  he  has  presented  a 
full  and  definite  statement,  itemizing  with  particularity  the 
various  matters,  and  verifying  the  account  under  oath,"  and 
the  reference  should  relate  specifically  to  the  account  as  pre- 
sented.    People  V.  Columbia  Car  Springs  Works,  12  Hun 
588;  Hooper   v.  Winston,  24  111.  353;  High  on   Receivers 
Sees.  798,  801;  Beach  on  Receivers,  Sees.  743,  747;  Matter 
of  Com.  F.  Ins.  Co.,  32  Hun,  78,  79,  SO,  81;  Martin  v.  Mar 
tin,  14  Oregon,  1657;  Abbott  v.  Baltimore,  etc.,  Packet  Co. 
cited  in  Beach  on  Receivers,  Sec.  762,  n. 

An  order  of  reference  of  receiver's  accounts  to  master  can 
not  be  made,  nor  a  motion  entertained,  until  the  receiver  lias 
filed  his  accounts  with  the  court.  Edwards  on  Receivers, 
215;  Dan.  Ch.  Pr.,  1752;  Kerr  on  Receivers  (2d  Ed.),  247, 
2A8;  2  Wait's  Pr.,  262. 

In  People  v.  Columbia  Car  Spring  Works,  the  receiver 
applied  for  the  appointment  of  a  referee  to  |)ass  his  accounts, 
although  he  had  not  made,  tiled,  presented  or  served  any 
inventory,  statement  or  account  whatever  (p.  586).  At  the 
hearing  on  this  petition,  objection  was  made  that  a  motion  to 
refer  accounts  could  not  be  made  or  entertained  until  the 
acconnts  had  been  made  and  tiled  with  the  court.  But  the 
motion  was  granted  and  an  order  appointing  a  referee  to  pass 
the   receiver's   accounts  was  entered  (p.  586).     An   appeal 
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was  taken  from  the  order  of  reference,  and  on  appeal  the 
Supreme  Court  said  : 

"  The  petition  of  the  receiver  fails  to  show  that  he  had 
tiled  or  presented  any  account,  as  the  established  practice  of 
the  court  requires.     It  states  his  claim  in  the  most  general 
and  indefinite  manner.     The  parties  had  no  information  of 
what  he  claimed  to  be  entitled  to,  either  for  his  compensation 
or  his  disbursements  and  expenses.     It  was  his  duty  to  have 
iirst  filed  his  accountor  presented  it  with  his  petition,80  that  the 
parties  against  whom  it  is  claimed  might  have  an  opportunity 
to  determine  whether  they  were  willing  to  consent  to  the 
same  without  the  ex])ense  of  a  reference,  and  the  court  also 
might  have  an  opportunity  to  pass  upon  the  petition  of  the 
receiver  with  a  better  understanding  of  the  nature  and  extent 
of  his  claim.    Edwards  on  Receivers,  215;  Kerr  on  Receivers, 
247,  248;  2  Wait's  Fr.   262.     To  sustain  the  ordjer  as  made 
would  introduce  a  looseness  or  practice  in  such  cases  which 
might  lead  to  great  abuses.     The  receiver  would  be  at  liberty 
to  present,  before  the  referee,  without  any  restraint,  whatever 
claims  he  might  choose  to  set  up,  and  thus  open  a  field  of 
controversy  far  broader  tlian  any  intended  to  be  permitted  by 
the  established  practice.    These  should,  before  the  order  of  ref- 
erence is  made  in  sucli  cases,  be  presented  with  a  full  and  defi- 
nite account,  itemizing,  with  particularity,  the  various  claims 
made  by  the  receiver,  verified  also  by  his  oath;  and  the  refer- 
ence should  relate  specifically  to  the  claims  presented  in  tliat 
form "  (p.  5SS).     People  v.   Columbia  Car  Spring  Co.,    12 
Hun,  585. 

Any  person  interested  in  the  property  in  the  hands  of  a 
receiver  is  entitled,  on  motion,  to  have  an  order  on  the 
receiver  for  a  report  and  a  reference  of  his  account.  Lowe 
V.  Lowe,  1  Tenn.  Ch.  615. 

Parties  interested  as  well  as  the  receiver  should  Lave 
notice  of  the  time  and  place  of  hearing  before  master  on 
receiver's  report,  and  have  a  right  to  be  present  and  intro- 
duce evidence  upon  any  subject  pertinent  to  the  inquiry. 
8  Dan.  Ch.  Pr.  (Perkins'  Ed.)  2345;  Beach  on  Receivers,  Sec. 
747;  Gleason  v.  Goodwille  Wyman  Co.,  38  Hun,  138,  141. 
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On  reference  of  a  receiver's  account  he  may  be  required  to 
eliow  fnllv  how  he  kept  the  funds,  etc.  Hinckley  v.  iJ.  R. 
Co.,  100  U.  S.  153. 

"  It  is  a  general  rule  of  practice  in  these,  as  in  other  suits 
which  involve  the  examination  of  long  accounts,  that  the 
matter  should  be  referred  to  a  master  or  other  oflScer;  and 
this  rule  applies,  indeed,  with  special  force  to  the  settling  of 
the  accounts  of  a  receiver.  If  the  receiver  apply  for  a  refer- 
ence to  pass  his  accounts,  he  sliould  first  file  a  full  and  definite 
settlement,  verified  by  his  oath,  itemizing  with  particularity 
the  various  claims  made  by  him,  and  the  reference  should 
relate  specifically  to  the  claims  therein  contained."  Beach 
on  Keceivers,  Sec.  747;  High  on  Receivers,  Sec.  801;  People 
V.  Columbia  Car  Spring  Wks.,  12  Hun,  585. 

In  England  the  master's  report  upon  a  Receiver's  account 
did  not  require  confirmation  by  the  court,  and  therefore  did 
not  admit  of  es^ceptions.  The  court  would,  upon  petition  of 
any  person  aggrieved,  review  the  general  principles  of  law  on 
which  the  master  had  proceeded  in  taking  the  receiver's  ac- 
countfi,  and  which  were  alleged  to  be  erroneous.  But  the 
court  would  not  review  questions  of  fact  as  to  the  correctness 
of  particular  items  in  the  account.  This  rule  seems  to  be 
adopted  in  New  York  and  the  United  States  Courts.  Beach 
on  Receivers,  Sec.  747;  High  on  Receivers,  Sec.  800,  801; 
Shewell  v.  Jones,  2  Sim.  &  Stu.  170;  Aff'd,  3  Russ.  522; 
Ctowper  v.  Cowper,  2  P.  Wm.  720,  729;  Brower  v.  Brower, 
2Edw.  Ch.  621;  Cowdrey  v.  Galveston  R.  R.,  1  Woods,  341. 

But  under  the  Irish  chancery  practice  a  more  liberal  rule 
prevails,  and  the  court  will  investigate  the  items  of  the 
receiver's  account  This  is  the  rule  also  in  Illinois,  New 
Jersey,  Rhode  Island,  Alabama,  Indiana,  Oregon  and  other 
States.  Beach  on  Receivers,  Sec.  747;  High  on  Receivers, 
Sec.  800;  Beytagr  v.  Concannon,  10  Irish  Eq.  351;  Woolsey 
V.  Cummings  Car  Wks.,  33  N.  J.  Eq.  432;  Richards  v.  Mor- 
ris Can.  &  Bank  Co.,  3  Green's  (N.  J.)  Ch.  428;  Mech.  Bk.  v. 
Bank  of  N.  B.,  2  Green's  (N.  J.)  Ch.  437;  Bank  Com.  v. 
Franklin  Inst.,  11  R.  I.  557;  Ryon  v.  Thomas,  104  Ind.  59, 
63;  Magee  v.  Cowperthwaite,  10  Ala.  966,  969;  Hooper  v. 
Winston,  24  111.  353,  357;  Martin  v.  Martin,  14  Oregon,  165. 
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Mr.  C.  H.  E.KMY,  for  appellee. 

We  contend  that  Kice,  receiver,  in  all  things  used  his  best 
judgment  and  was  diligent  and  faithful  to  his  trust,  and  a 
receiver,  appointed  to  take  char/ye  of  the  property  and  settle 
the  business  of  a  partnership,  is  only  required  to  use  ordinary 
and  reasonable  diligence  in  the  execution  of  his  tjust.  See 
Johnston  V.  Keener,  23  111.  App.  220;  Kerr  on  Eeceivei*8, 
227. 

The  allowance  to  appellee  for  receiver's  fees  was  reason- 
able and  the  amount  lixed  wholly  in  the  discretion  of  the 
court. 

Justice  Bradley  said  :  "  The  receiver's  office  is  not  put  up 
at  auction.  His  compensation  is  not  fixed  on  that  principle  at 
all.  The  chancellor  selects  a  person  whom  he  regards  as 
trustworthy,  and  the  amount  of  compensation  is  graduated 
somewhat  by  the  duties  and  somewhat  by  the  responsibility 
of  the  situation."  Cowdry  v.  Railroad  Co.,^  1  Woods,  331; 
Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  2  Fed.  Kep. 
187;  Beach  on  Receivers,  Sec.  759- 

Watekman,  J.  January  9,  1889,  James  T.  Gore  filed  his 
bill  against  Patrick  H.  Heffron,  alleging,  infer  aZia,  that  ihey 
were  partners  in  the  carrying  on  of  a  certain  hotel  business 
on  Clark  street,  in  the  city  of  Chicago,  and  were  also  ownere 
of  the  building  in  which  said  business  was  carried  on,  and  of 
a  leabehold  interest  in  the  ground  upon  which  it  stood. 

The  bill  prayed  for  a  dissolution  of  the  partnership,  an 
accounting,  and  the  appointment  of  a  receiver  to  take  charge  of 
the  firm  property  and  business.  An  answer  was  filed  by  Hef- 
fron denying  the  partnership  and  most  of  the  chai-ges  upon 
which  the  bill  was  based. 

January  22,  1889,  James  H.  Rice  was  appointed  receiver  of 
theproperty,  and  especially  of  the  hotel  business,  with  author- 
ity to  manage  and  continue  the  hotel  business  until  the  further 
order  of  the  court. 

May  21, 1889,  Rice  made  his  first  report  as  receiver ;  therein 
he  charged  himself  with  $600,  retained,  and  asked  thathel>o 
allowed  upon  accounts  for  his  services  the  sum  of  $1,5U0. 
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Ou  May  24tli  tho  conrt  ordered  that  the  receiver's  report  be 
approved.     July  16,  1889,  the  receiver  filed  his  resignation. 

September  13,  1889,  he  filed  hie  final  report.  Therewith 
lie  filed  an  exhibit,  which  he  declared  was  a  true  account  of 
his  total  receipts  and  disbursements;  and  that  on  July  19th 
lie  had  paid  over  to  his  successor  the  sum  of  $2,650.25,  and 
delivered  to  him  all  assets  and  property,  together  with  all  the 
books,  papers  and  vonchets  taken  by  him  as  receiver. 

September  18,  1889,  appellant  filed  objections  to  the  report, 
the  same  being  in  substance  that  the  report  was  too  general 
and  indefinite  as  to  the  receipts  and  disbursements;  that  no 
full  and  definite  account  of  receipts  and  disbursements  with 
vouchers  had  been  filed;  that  said  Rice  was  not  only  not  enti- 
tled to  any  further  compensation,  but  should  be  ordered  to 
turn  over  the  $600  in  his  hands,  because  the  said  Rice  had 
im pro perh' conducted  himself  as  such  receiver,  setting  forth 
in  what  such  alleged  improper  conduct  consisted,  and  appel- 
lant prayed  "  that  said  Rice  be  required  to  file  instanter  a  full 
and  definite  account  of  all  his  acts  and  doings,  receipts  and 
disbursements  as  receiver;  and  that,  after  he  shall  have  filed 
such  account,  Jiis  report  and  account  may,  together  with  these 
objections,  be  referred  to  a  master  to  take  proofs  and  re])ort." 

October  8,  1889,  Rice  filed  an  amended  report,  setting  forth 
that  on  May  13th  he  filed  a  complete  report,  showing  his 
receipts  and  disbursements  up  to  said  date,  which  report  was 
approved  by  the  court;  that  all  that  he  has  received  for  his 
services  is  the  sum  of  $600,  and  that  he  is  entitled  to  receive 
the  sum  of  $500  per  month,  making  the  amount  then  due  him 
the  sum  of  $2,025;  that  his  vouchers  were  left  with  the  pres- 
ent receiver,  Nicholas  D.  Laughlin,  and  **he  hereby  submits 
al!  of  the  same,  and  now  produces  such  vouchers  in  court;" 
that  accurate  books  of  account  were  kept  in  said  hotel,  with 
proper  vouchers  for  moneys  paid  out,  but  vouchers  were  not 
always  taken  when  wages  or  small  bills  were  paid.  The 
receiver  then,  se?'iatim,  denied  each  and  every  of  the  charges 
of  improper  conduct. 

October  29,  1889,  appellant  filed  further  objections  to  tlie 
reports  and  accounts;  they  being  in  substance  that  the  receiver 
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had  not  filed  a  proper  account  of  his  receipts  and  disbursements, 
or  proper  vouchers  for  the  same;  that  all  of  the  disbursements 
charged  were  not  made;  and  all  were  not  proper  or  just 

January  13,  1890,  the  receiver  filed  liis  accounts  as  receiver, 
and  upon  the  same  day  appellant  filed  objection  thereto,  deny- 
ing^that  the  same  were  true  or  proper  accounts,  and  moved 
for  the  reference  of  the  accounts  to  a  master;  whereupon  tl.c 
court  ordered  that  the  report  and  accounts  be  referred  to  a 
master  to  take  ]iroof,  and  report  as  to  what  items  should  be 
charged  to  said  Kice,  and  what  allowance  for  expenses  and 
disbursements  should  be  made;  the  parties  and  said  Kice  to 
liave  an  opportunity  to  call  and  cross-examine  witnesses  before 
tlie  master,  and  tliat  said  Kice  produce  before  the  master  his 
books  and  accounts  as  receiver;  and  further  ordered  that  tlie 
question  of  the  amount  of  compensation  to  which  said  Kice  is 
entitled  be  referred  to  the  master  to  take  proofs  of  the  parties 
and  said  Kice,  and  that  he  report  the  same  with  his  conclasions 
thereon,  and  that  the  parties  and  Kice  be  permitted  to  call  and 
examine  witnesses. 

March  3,  1890,  the  master  filed  his  report,  setting  forth 
that  the  parties  having  failed  to  offer  any  evidence,  ho  is  una- 
ble to  come  to  any  conclusion  as  to  the  matters  referred  to 
him,  and  he  therefore  makes  no  recommendations. 

March  4, 1890,  an  order  was  entered  reciting  that  this  cause 
came  on  to  be  heard  on  the  motion  of  Kice,  receiver,  for  the 
approval  of  the  report  of  the  master  upon  the  reference  to 
him  of  the  report  of  Kice,  receiver;  and  the  same  having 
been  considered  by  the  court,  it  is  ordered  that  said  master's 
report  be  approved,  and  that  the  amended  report  of  said 
Kice,  filed  October  8,  1890,  be  in  all  respects  approved,  and 
that  there  be  allowed  to  him,  in  full  compensation  forhisserv- 
ices,  the  additional  sum  of  $2,025,  in  addition  to  the  amount 
heretofore  allowed,  and  that  said  receiver  bo  discharged  and 
his  bond  canceled,  whereupon  appellant  appealed. 

Whether  the  receiver  should  have  been  allowed  tlie  addi- 
tional sum  of  ?2,025  for  his  services,  depends  to  a  considera- 
ble degree  upon  his  conduct  as  receiver,  and  *  *  « 
whether  his  accounts  should  have  been  approved  and  hie  bond 
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canceled,  can,  by  this  court,  only  be  learned  by  an  examina- 
tion of  the  accounts,  with  the  accompanying^  vouchers  and  all 
other  matters  shown  in  the  record,  by  which  tlie  court  may 
determine  whether  the  accounts  and  vouchers  are  such  as 
should  have  been  produced  and  approved. 

It  is  first  noticeable  that  the  receiver,  taking  possession,  as 
he  did,  jiot  only  of  a  great  real  property,  but  of  a  large  hotel 
business,  including  a  bar,  already  in  active  operation,  either 
did  not  make,  or  if  he  made,  never  produced  any  inventory 
of  the  estate,  or  of  the  goods  and  chattels  he  found  on  hand. 
It  may  be  said  to  be  one  of  the  first  duties,  if  not  the  first 
duty  of  a  receiver  after  taking  possession,  to  make  a  complete 
inventory  of  the  property  he  finds  on  hand.  The  court  and 
the  parties  are  entitled  to  know  from  an  examination  of  his 
reports  and  accounts,  not  merely  that  he  has  faithfully 
accounted  for  all  moneys  that  came  into  his  hands,  but  has 
also  prudently  and  honestly  administered  and  accounted  for 
all  the  property  that  he  became  possessed  of. 

The  Supreme  Court  of  this  State  in  tlie  case  of  Hooper  v. 
Winston,  24  III.  353,  speaking  in  that  case  of  the  receiver  of 
a  hotel,  say:  "He  should  show  an  account  current  of  the 
house,  embracing  therein  the  stock  he  found  on  hand,  the 
purchases  of  every  description  for  the  house,  and  the  receipts 
of  the  house." 

In  the  present  case  the  receiver  credits  himself  with  the 
sum  of  $1,425.61,  paid  by  him  for  supplies  and  insurance,  etc., 
due  and  owing  at  the  time  possession  was  taken  by  him.  But 
what  there  was  on  hand  to  show  for  this  sum,  or  what  su|>- 
plies,  either  for  bar,  laundry,  kitchen  or  oflice,  came  into  his 
possession,  he  fails  to  tell. 

Among  his  disbursements  are  items  for  furniture,  and  what 
Beem  to  be  payments  for  keeping  the  equipments  of  the 
house  in  order;  but  with  what  the  house  was  equipped,  and 
what  its  condition  when  he  took  charge  of  it,  he  has  given  no 
information. 

A  receiver  is  but  the  steward  of  the  court,  and  should  give 
to  the  court  all  the  information  necessary  to  enable  it  to  judge 
intelligently  as  to  the  manner  in  which  it  is  being  served  by 
it6  agent 
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The  total  cash  dibburscmcnts  of  the  receiver  were  $63,653  58 
For  these  he  has   vouchers   to   the  amount   of 

only 40.603  23 


$23,052  35 

For  more  than  $23,000,  or  more  than  one-third  of  his  dis- 
bursements, lie  has  no  vonchers. 

The  only  explanation  made  for  this  absence  of  vouchers  is 
contained  in  the  answer  of  the  receiver  to  objections  tiled  to 
his  final  re])ort.  He  there  says  that  the  pay  roll  for  wages 
was  properly  kept,  "  but  no  voucher  was  taken  in  any  instance 
when  payment  was  made  to  employes  working  by  the  week, 
and  it  may  be  that  small  bills  were  paid  without  taking  any 
recei})t  or  voucher  at  the  time  of  payment." 

This  is  neither  a  sufficient  reason  for  a  failure  to  take 
vouchers,  nor  does  it  constitute  sufficient  proof  to  entitle  the 
receiver  to  an  allowance  of  his  accounts.  Beach  on  Receiv- 
ers, Sec.  743. 

In  Hooper  v. Winston,  ^?/pr«,  our  own  Supreme  Court  says: 
"  For  all  his  charges  against  the  fund  intrusted  to  his  keep- 
ing he  should  show  satisfactory  vouchers  and  proofs.*' 

It  is  well  establiehed  that  a  receiver  must  take  proper 
receipts  from  the  persons  to  whom  he  makes  payments;  in 
the  consideration  of  his  accounts  he  is  subject  to  the  rules  to 
which  all  other  accounting  parties  are  subject.  Daniell's  Ch. 
Practice,  1751;  High  on  llcceivers,  Sec.  798. 

The  rule  as  to  accounting  is  in  Kemsen  v.  Remsen,  2  Johns. 
Ch.  501,  declared  by  Chancellor  Kent  to  be  that  the  party  is 
to  be  allowed  on  his  oath,  being  credible  and  uncontradicted, 
sums  not  exceeding  forty  shillings  each;  but  then  he  must 
mention  to  whom  paid,  for  what  and  when,  and  he  must  swear 
positively  to  the  fact  and  not  as  to  belief  only,  and  the  whole 
of  the  items  so  established  must  not  exceed  £100.  The 
chancellor  then  remarks:  "  The  forty  shillings  was  the  sum 
established  in  the  early  history  of  the  court,  and  perhaps  $20 
would  not  now  be  deemed  an  unreasonable  substitute." 

Following  the  suggestion  of  Chancellor  Kent,  .the  Revised 
Statutes  of  New  York  have   fixed  the  sum  of  $20  as  the 


First  District — October  Term,  1890.      253 

Heffron  v.  Rice. 

— ■'  ■  _  1.  ,    ,  _    _ 

largest  single  item,  and  $500  as  the  total  Bum  tliat  can  be 
allowed  upon  the  oath  of  the  party  accounting.  In  the  ac- 
count under  consideration,  for  many  items  ranging  from 
twenty  to  more  than  two  hundred  dollars,  there  are  no 
vouchers. 

The  evidence  of  the  disbursements  of  over  $23,000  con- 
sists in  the  statement  of  the  receiver  that  he  kept  regular  and 
proper  books  of  account,  showing  receipts  and  disbursements 
which  he  has  delivered  to  the  present  receiver,  and  a  detailed 
statement  of  his  account,  verified  by  his  declaration  under  oath 
as  to  his  first  account.  The  verification  is  "that  the  same 
is  true  to  the  best  of  his  knowledge  and  belief."  The  final 
account  is  verified  by  the  sworn  statement  *'  that  the  same  is 
trne  of  his  own  knowledge  except  as  to  the^  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  ho 
believes  it  to  be  true." 

Neither  of  tliese  verifications  amount  to  more  than  a  state- 
ment that  he  believes  the  account  to  be  true.  Deimel  et  al. 
v.  Brown,  35  111.  App.  303;  Sigmund  v.  Ashcr,  37  IP.  App. 
122. 

In  accounts  under  decrees  in  equity,  it  is  not  enough  for  a 
party  to  swear  that  he  believes  he  paid  the  money;  he  must 
swear  peremptorily  to  the  fact.  liobinson  v.  Cummiug,  2 
Ark.  409;  Daniell's  Ch.  P.,  1229. 

The  Massachusetts  form  of   verification  would  seem  to  be  : 

"  On  this  ....  day  of ,  before  me  personally  appeared 

A  B  and  made  oath  that  he  has  read  the  above , 

subscribed  by  him  (or  has  heard  it  read),  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowledge 
except  as  to  matters  which  are  therein  stated  to  be  on  his 
information  and  belief,  and  as  to  those  matters  he  believes 
them  to  be  true."     Daniell's  Ch.  P.,  2170. 

The  New  York  form  in  1841  was:  '*  On  this day 

of ,  before  me  personally  appeared  the  above  named 

A  B  and  made  oath  that  he  has  read  the  above 

subscribed  by  him  (or  has  heard  it  read),  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowledge 
except  as  to  the  matters  which  are  therein  stated  to  be  on  his 
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information  or  belief,  and  as  to  those  matters  he  believes  it 
to  be  true."    Barbour's  Ch.  P.,  Vol,  1,  p.  44,  *p.  144. 

The  English  rule  as  to  answer  was  declared  to  be  in  Attor- 
ney-General V.  Hadson,  41  E.  Ch.  Epts.,  Appendix,  p.  63: 
"  You  swear  that  what  is  contained  in  this,  your  answer,  as  far 
as  concerns  your  own  act  and  deed,  is  true,  to  your  own 
knowledge,  and  that  what  relates  to  the  act  and  deed  of  any 
other  person  or  persons  yon  believe  to  be  true."  The  last 
mentioned  form  is  given  in  a  note  to  Sec.  872  of  Story's  Eq. 
Pleadings. 

Looseness  in  the  form  of  verification  of  papers  reqnired  to 
be  verified,  ought  not  to  be  encouraged. 

It  is  a  universal  principle  in  all  courts  that  any  irregularity 
in  a  jurat  may,  unless  expresely  waived,  be  objected  to  in  any 
stage  of  a  cause.     Danieli's  Ch.  P.,  748;  Barbour's  Ch.  P.,  170. 

The  form  for  verification  of  a  receiver's  account  as  given 
in  Darnell's  Ch.  P.,  2170,  is: 

*'  I, of ,  the  receiver  appointed 

in  this  cause,  make  oath  and  say  as  follows :  I  say  that  the 
account  contained  from  page  ....  to  page  ....  both  inclu- 
sive, in  each  of  the  two  several  books  marked  with  the  sev- 
eral letters  A  and  B,  produced  and  shown  to  me  at  the  time 
of  swearing  to  this,  my  affidavit,  and  purporting,  to  be  my 

account  of    from  the. . . .  day  of to  the 

....  day  of both  inclusive,  doth  contain  a  true  account 

of  all  and  every  sum  and  sums  of  money  received  by  me  or 
by  anj'  otiier  person  or  persons  by  my  order  or  to  my  knowl- 
edge or  belief  for  my  use  on  account  of  or  in  respect  of  the 

said other  than 

what  is  included  as  received  in  my  former  account  (or  accounts) 
sworn  to  by  me. 

*'  2.  And  I  further  say  that  the  several  sums  of  money  men- 
tioned in  the  said  account  hereby  verified  to  have  been  paid 
and  allowed,  have  been  actually  and  truly  so  paid  and  allowed 
for  the  several  purposes  in  the  said  account  mentioned. 

*'  3.  And  I  further  say,  that  the  said  account  is  just  and  trno 
in  all  *and  every  the  items  and  particulars  therein  contained, 
according  to  the  best  of  my  knowledge  and  belief." 
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If  the  verificcttion  had  been  in  accordance  witli  the  rules  of 
chancery  practice  so  that  perjnry  conld  be  assigned  thereon, 
the  proof  would  then  come  far  short  of  the  rule  announced 
by  Chancellor  Kent 

In  presenting  his  account  for  allowance,  the  receiver  occu- 
pies a  position  analogous  to  that  of  a  plaintiff;  he  is  charged 
with  all  that  he  admits  or  is  shown  to  have  received,  and  it  is 
for  him  to  show  that  he  has  paid  out  the  sums  for  which  he 
asks  credit.  The  receiver  is  held  to  great  strictness  in  respect 
to  his  accounts,  and  when  he  fails  to  produce  vouchers  for 
disbursements,  a  satisfactory  reason  for  such  failure  should  be 
given.  The  desire  to  obtain  money  due  is  so  great  that  it  is 
very  seldom  it  can  be  difficult  for  a  receiver  to  obtain  a  receipt 
for  a  payment  made  by  him. 

The  vouchers  should  be  filed  with  the  account,  and  for  such 
items  as  there  are  no  vonchers,  the  receiver  should  file  a  veifc- 
ifiod  statement,  showing  to  whom,  for  what  and  when  such 
items  were  paid,  and  this  verification  should  be  positive,  not 
merely  upon  belief;  in  such  instances  as  the  receiver,  from  not 
having  himself  personally  made  or  witnessed  the  pa3'ment,  is 
unable  to  swear  positively  to  the  disbursement,  it  would  seem 
the  positive  affirmation  under  oath  of  the  person  who  did 
make  the  payment  should  be  filed,  and  this  should  be  supple- 
mented by  the  sworn  statement  of  the  receiver  as  to  his  infor- 
mation and  belief  in  the  matter. 

Where,  as  is  alleged  was  done  in  tliiscase,  proper  and  regu- 
lar books  of  account  are  kept,  showing  all  receipts  and  dis- 
bursements, such  books  supplemented  by  the  oath  of  the 
bookkeeper  that  the  same  contain  a  complete,  just  and  true 
account  of  all  receipts  and  disbursements,  and  are  a  regular  and 
full  set  of  books  kept  in  and  about  the  business,  are  admissible 
as  evidence  of  the  payments  therein  shown. 

All  this  should  be  done  before  an  allowance  of  the  account 
is  asked,  in  order  that  not  onl\^  the  court,  but  all  parties  in 
interest,  notice  having  been  given,  may  have  an  opportunity 
to  intelligently  examine  the  accounts,  and  determine  what  por- 
tion, if  any,  they  desire  to  object  to. 

If  objections  are  filed  to  the  account  or  any  items  thereof. 
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the  English  rule  is  to  refer  snch  portion  to  a  master,  and,  in 
analogy  to  the  decision  in  this  State  requiring  long  and  compli- 
cated accounts  between  parties  to  be  referred  to  a  master  to 
take  testimony  and  report  his  conclusions  as  to  the  same,  the 
better  practice  would  seem  to  be  to  refer  the  disputed  items 
to  a  master  to  take  testimony  and  report  his  conclusions  as  to 
the  same.     Beach  on  Kcceivers,  Sec.  747. 

Before  the  master,  the  receiver  necessarily  holds  the  affirm- 
ative;  it  is  for  him  to  satisfactorily  show  that  he  is  entitled  to 
the  credits  he  claims.  In  the  present  case  the  receiver  should 
have  gone  before  the  master  with  his  books,  papers,  vonqliers 
and  all  evidence  necessary  to  establish  the  justness  of  his 
claims.  And  as  to  the  charges  made  by  appellant  of  im- 
proper conduct  on  the  part  of  the  receiver,  the  burden  was 
upon  appellant  by  proper  proof  to  establish  such  charges,  or 
they  must  be  dismissed  at  his  cost. 

Neither  party  having  appeared  before  the  master  he 
merely  reported  that  fact,  and  that  consequently  he  was  nn- 
able  to  come  to  anv  conclusion  as  to  the  matters  referred  to 
liim;  thereupon  this  report  was  approved  and  an  order  made 
allowing  the  receiver  the  sum  of  $2,026,  in  addition  to  the 
amount  theretofore  allowed. 

The  order  of  May  24,  1889,  which  seems  to  have  been 
treated  as  an  allowance  to  the  receiver  of  the  sum  of  $1,500, 
was  in  fact  no  allowance  whatever;  the  receiver  made  a  report 
in  which  he  asked  that  he  be  allowed  ut>on  account  for  his 
services  the  sum  of  ?1,500;  the  report  was  approved;  this  is 
an  approval  only  of  the  act  of  tlie  receiver  in  asking  for  an 
allowance  of  $1,500  on  account.  This  order,  as  well  as  that 
allowing  the  sum  of  $2,025  "in  addition,"  was  made  without 
any  evidence  as  to  what  would  be  a  proper  compensation. 

If  a  court  can  not,  upon  the  dissolution  of  an  injunction, 
without  evidence,  fix  the  amount  to  be  awarded  as  dam- 
ages, although  such  damages  may  consist  entirely  in  the 
amount  necessarily  paid  to  a  solicitor  for  procuring  such 
dissolution,  it  would  hardly  seem  that  the  court  could  go  on 
and  without  evidence  determine  and  award  the  compensa- 
tion to  be  paid  to  the  manager  of  a  hotel,  a  matter  concern- 
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ing  which  the  chancellor  can  not,  from  his  training  and  expe- 
rience, be  presumed  to  have  any  knowledge. 

It  16  urged  by  appellee  that  the  allowance  of  compensation 
to  receivers  is  a  matter  within  the  discretion  of  the  court,  and 
that  a  reviewing  court  can  interfere  with  the  order  of  the 
court  below,  in  this  regard,  only  where  such  discretion  has 
been  abused;  this  is  true  where  the  court  below  acted  upon 
evidence  from  an  examination  of  which  the  reviewing  court 
can  determine  whether  there  was  an  abuse  of  discretion.  It 
is  a  familiar  rule  that  the  facts  upon  which  decrees  in  chan- 
cery are  based,  must  appear  in  the  record.  Pankey,  Adni'r, 
V.  Raura,  51  111.  88;  Wilhite  v.  Pearce,  47  III.  413;  Giob  v. 
Cnshman,  45  111.  119;  Becker  v.  Becker,  15  111.  App.  247. 

Here  apparently,  the  court  acted  without  evidence;  to  do 
so  was  error. 

We  are  not  disposed  to  relax  the  rules  within  which  courts 
have  been  accustomed  to  hold  receivers.  Many  years  of 
experience  have  demonstrated  the  wisdom  of  the  established 
practice.  A  letting  down  of  the  old  time  sti'ictness  would  be 
fraught  with  great  danger  to  estates. 

The  order  of  the  court  below  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistont  with  this 
opinion. 

Reversed  and  remanded. 


Patrick  H.  Heffron' 

V. 

James  J.  Gore. 

Partttership'-'DhaoJuiion — Accounting — Practice, 

1.  A  bill  joining  two  or  more  distinct  subjcctR  is  multifarious;  an  objec- 
tion to  a  bill  upon  this  ground  can  only  be  raised  by  demurrer  specifying  it 
as  a  ground  of  objection;  if  not  so  raised  it  will  be  considered  waived. 

2,  -Either  party  to  a  given  controversy  who  may  wish  to  object  before 
the  maister,  and  except  before  the  court,  to  the  allowance  or  disallowance  of 
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an  item,  should  require  the  master  to  state  the  evidence  and  reasons  npoo 
which  he  allows  or  disallows  the  same. 

3.  Upon  a  bill  filed  for  the  dissolution  of  an  allesred  partni^rship  and  for 
an  accounting,  it  bein^f  likewise  sought  to  settle  certain  questions  touching 
leasehold  interests  in  lots  named,  this  court  holds  that  the  decree  of  the 
trial  court  in  behalf  of  the  complainant  is  erroneous,  the  contract  between 
the  parties  hereto  having;  fixed  the  mode  by  which  he  was  to  be  reimbursed 
for  advances  made  to  improve  the  lots  in  question,  and  reverses  the  same. 

[Opinion  filed  March  13,  1891,] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Eguert  Jamieson,  Judge,  preeiding. 

Messrs.  Osiorne  Bros.  &  Burgett,  for  appellant. 

Messrs.  C.  H.  Kbmy  and  J.  M.  Flower,  for  appellee. 

Gary,  J.  This  is  a  case  in  which  parties  commencing  their 
bnsiness  relations  with  the  utmost  confideime  in  eacli  other, 
have  gone  on  so  loosely,  that  it  will  probably  be  impossible 
for  any  tribunal  to  decide  upon  their  respective  rights  with 
entire  confidence  that  justice  is  done  to  them  respectively. 

It  is  certain  that  by  various  assignments  Heffron  became 
possessed,  before  any  dissensions  arose  between  thcni,  of  a 
lease  for  a  term  running  to  the  30th  day  of  April,  1979,  of 
lots  14,  15,  16  and  17,  in  block  115,  in  the  ecliool  section 
addition  to  Chicago,  subject  to  $14,000  annual  rent,  and  to 
$250,000  incumbrances  by  mortgage ;  half  on  lots  14  and  17, 
and  the  other  half  on  lots  15  and  16. 

At  first  Heffron  had  a  lease  only  for  the  east  eighty  feet, 
fronting  one  hundred  and  one  and  one-half  feet  on  Clark 
street,  of  lots  15  and  16,  and  while  he  had  that  only,  he  and 
Gore  met  at  the  Hot  Springs,  in  Arkansas,  and  made  a  verbal 
agreement,  either  that  Gore  should  pay  Heffron  $6,000  for 
one-half  of  Heffron's  interest,  (this  is  Gore's  version,)  and 
advance  $40,000  to  erect  a  one  story  and  basement  building, 
or  (and  this  is  Heffron's  version)  that  for  such  one-half  inter- 
est Gore  should  advance  $12,000,  and  all  money  necessary  to 
erect  a  one  story  and  basement  brick  and  stone  building  of 
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Bufficient  strengtli  to  bear  the  weight  of  seven  or  eight  addi- 
tional stories  to  be  erected  later ;  under  either  version  Gore's 
advances  were  to  bear  interest  at  seven  per  cent ;  they  were 
to  be  repaid  from  the  net  income  of  the  property,  after  pay- 
ing the  gi*ound  rents,  taxes,  interest  on  mortgages,  etc.,  and 
Heffron  was  to  manage  the  property.  The  only  discrepancy 
between  their  versions  that  is  material,  is,  whether  Gore  was 
to  pay  $6,000  as  price  of  a  half  interest,  or  advance  112,000,  to 
be  repaid  from  the  income  of  the  property,  and  even  as  to 
that,  the  version  of  either  party  is  $3,000  more  favorable  to 
his  adversary  than  such  adversary  claims. 

They  went  on  and  erected  an  eight  story  bnilding,  finished 
it  off  as  a  hotel,  with  stores  and  offices  to  let  in  addition  to 
the  hotel  part,  and  no  tenant  for  the  hotel  being  fonnd. 
Heffron  began  keeping  a  hotel  (which  seems  to  have  been 
a  new  business  to  hfm)  in  their  joint  names  as  proprietors, 
From  the  evidence  it  is  a  fair,  if  not  a  necessary,  conclusion, 
that  the  profits  of  the  hot^l  are  to  be  treated  as  income  of  the 
property,  and  therefore  to  be  applied  to  the  charges  upon 
the  property  and  the  repayment  of  Gore's  advances.  Though 
this  first  agreement  was  made  when  Heffron  had  an  interest 
in  but  part  of  the  whole  property,  yet  by  their  later  arrange- 
ments, the  interest  of  Gore  was  extended  to  the  whole  of  all 
tlie  lots. 

To  recite  all  their  negotiations  and  agreements  would 
occupy  too  much  space. 

The  only  writings  between  them  are  shown  by  the  record, 

as  follows: 

First:  "  Memorandum  of  agreement  between  Patrick  H. 
Heffron  and  James  J.  Gore,  made  this  1st  day  of  Novem- 
ber, 1886. 

"  Said  Gore  agrees  to  advance  money  sufficient  to  complete 
the  building  now  in  process  of  erection  upon  the  east  eighty 
feet  of  Jots  15  and  16,  in  block  115,  in  school  section  addi- 
tion to  Chicago,  Illinois,  in  consideration  of  the  assignment 
by  said  Heffron  to  said  Gore  of  the  lease  of  said  property, 
made  by  the  Chicago  Open  Board  of  Trade  to  said  Heffron, 
dated  September  1,  1885,  which  said  Ueffron  has  this  day  as- 
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signed  to  said  Gore  as  security  for  one-half  of  such  advances, 
both  already  advanced  and  to  be  advanced. 

"  James  J.  Gore." 

Second :  "  This  indenture,  made  tliis  25th  day  of  January, 
1887,  by  and  between  James  J.  Gore,  of  Chicago,  Illinois, 
party  of  the  first  part,  and  Patrick  H.  Heffron,  of  the  same 
place,  party  of  the  second  part,  witnesseth : 

"  That  whereas,  by  a  certain  indenture  of  lease,  made  Sep- 
tember 1,  1885,  between  the  Chicago  Open  Board  of  Trade 
and  said  Heffron,  the  said  Open  Board  of  Trade  did  demise 
and  lease  to  said  Heffron  the  east  eighty  feet  of  lots  15  and 
16  in  block  115  in  the  school  section  addition  to  Chicago, 
Illinois,  and  by  a  certain  other  indenture  of  lease  made  April 
30,  1886,  between  the  same  parties,  the  said  Chicago  Open 
Board  of  Trade  did  demise  and  lease  to  said  Heffron  the  west 
9  feet  and  11  inches  of  said  lots  15  and  16,  to  have  and  to 
liold  the  same  to  the  said  Heffron  from  the  dates  of  said 
leases,  for,  during  and  until  April  30th,  1979,  for  the  stipu- 
lated rental  to  be  paid  by  said  Heffron  to  said  Chicago  Open 
Board  of  Trade  of  $7,500  per  annum,  payable  as  in  said  leases 
mentioned,  and  upon  other  conditions  and  stipulations  in  said 
leases  mentioned,  which  said  leases  between  said  Chicago 
Open  Board  of  Trade  and  said  Heffron  are  hereby  referred 
to  and  made  part  of  this  agreement. 

"And  whereas,  said  Heffron  has  this  day,  by  a  certain 
deed  of  assignment,  conveyed  and  assigned  to  said  Gore  all 
the  right,  title  and  interest  of  said  Heffron  in  and  to  the  said 
leases  so  made,  as  aforesaid,  by  said  Chicago  Open  Board  of 
Trade  to  said  Heffron,  and  all  his,  said  Heffron's,  right,  title 
and  interest  so  acquired  by  said  leases  in  and  to  the  said  prem- 
ises described  therein. 

"Now,  therefore,  this  agreement  witnesseth  that  said  con- 
veyances and  assignments  so  made,  as  aforesaid,  by  said  Heff- 
ron to  said  Gore  were  so  made  by  said  Heffron  upon  the  fol- 
lowing terms  and  conditions:  That  said  Gore  shall  advance 
a  sum  of  money  suflicient  to  complete  the  building  now  in 
process  of  erection  npon  the  premises  described  as  aforesaid; 
and  for  such  purpose  it  is  agreed  between  the  parties  hereto 
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that  Baid  Gore  ipay,  from  time  to  time,  as  he  ehall  deem  advis- 
able, borrow  upon  security  of  said  leases,  in  the  name  of  said 
James  J.  Gore,  such  sum  or  sums  of  ufionej  as  he,  said  Gore, 
may  deem  necessary  for  the  purpose  of  constinicting  and  com- 
pleting the  building  aforesaid,  and  in  his,  said  Gore's,  own 
name,  to  make,  execute  and  deliver  such  trust  deeds  or  mort- 
gages upon  said  premises  as  may  be  from  time  to  time,  in  the 
judgment  of  said  Gore,  found  necessary  to  raise  suflBcient 
money  to  finish  to  completion  the  said  building.  But  it  is 
distinctly  understood  and  agreed  that  the  money  to  be  bor- 
rowed and  secured  by  mortgage  or  trust  deed  upon  said 
premises  shall  bo  the  greatest  amount  that  it  shall  be  possible 
to  borrow  upon  said  leasehold  interest  and  the  improvement 
to  be  erected  thereon,  and  such  loan  shall  run  for  as  long  a 
time  and  at  as  low  a  rate  of  interest  as  it  is  possible  for  hiin 
to  obtain  the  same. 

"It  is  further  agreed  and  understood  between  the  parties 
hereto,  that  the  rents,  issues,  income  and  profits  to  be  derived 
from  said  building  shall  be  received,  devoted  to  and  used  by 
the  parties  hereto  for  the  following  purposes: 

"  1.  In  the  payments  and  discharge  of  the  covenants,  agree- 
ments and  obligations  imposed  upon  said  property  by  the  leases 
so  made  as  aforesaid  by  the  Chicago  Open  Board  of  Trade  to 
said  Heffron. 

"2.  To  the  payment  and  discharge  of  the  expenses  and 
cost«  incurred  in  the  maintenance  and  care  of  said  buildings, 
and  the  payment  of  any  interest  upon  any  mortgage  or  trust 
deed  made  by  said  Gore  upon  said  property. 

"3.  To  the  payment  of  reimbursement  to  said  Gore  of 
all  moneys  advanced  by  him  personally  and  other  than  that 
borrowed  upon  the  property,  with  seven  per  cent  interest  per 
annum,  to  said  Gore  for  such  advances. 

"4.  Whenever  and  at  such  time  as  said  Gore  shall  have 
received  of  the  rents,  issues  and  profits,  sufficient  to  have  paid 
and  discharged  the  current  obligations  aforesaid,  and  shall 
have  entirely  paid  and  reimbursed  himself  for  all  moneys, 
with  the  interest  thereon,  fo  advanced  by  him  outside  and 
exclusive  of  any  mortgage  made  upon  the  property,  then  and 


262  Appellate  Courts  of  Illinois. 

Vol.  40.]  Heffron  v.  Gore. 

at  such  time  the  said  Gore  shall  execute  and  deliver  to  said 
Heffron  a  conveyance  and.  assignment  of  an  undivided  half 
interest  in  and  to  said  leaseholds,  together  with  the  improve- 
ments thereon  and  the  appurtenances  thereto,  and  from  the 
time  of  such  payment  and  conveyance  to  said  HeflEron  of  an 
undivided  half  interest  in  and  to  said  leaseholds,  the  said  Heff- 
ron and  Gore  shall  from  such  time  be  possessed,  hold  and 
enjoy  the  said  property,  leaseholds  and  estates  as  tenants  in 
common,  each  of  an  equal  undivided  interest  therein. 

"It  is  further  distinctly  underetood  and  agreed  that  said 
Heffron  is  to  give  as  much  of  his  time  as  possible  toward 
superintending  and  pushing  the  erection  to  completion  of 
said  improvements,  and  when  said  improvements  are  com- 
pleted, said  Heffron  is  to  look  after  and  have  the  care  and 
management  of  said  buildings,  but  no  leases  of  said  premises 
shall  be  given,  or  contracts  for  the  payment  or  disbui-sement 
of  money  shall  bo  made  without  the  consent  of  both  parties 
hereto. 

m 

^'Witness  the  hands  and  seals  of  the  pailies  the  day  and 
year  first  above  written. 

•'James  J.  Gobi?,  [Seal.] 

"  Patrick  H.  Heffron.     [Seal.]" 

And  the  third  and  last:  A  writing,  dated  November  1, 
1888,  which  is  simply  an  assignment  by  Heffron  to  Gore  of  a 
half  interest  in  the  leasehold  in  all  the  lots.  It  is  undoubtedly 
true  that  the  long  agreement  of  January  25,  1887,  defines 
tlieir  relation  to  each  other  as  to  all  the  lots,  as  they  understood 
them,  if  the  keeping  of  the  hotel  were  left  out  of  consider, 
ation. 

As  to  the  conduct  of  the  hotel,  and  the  money  expended  in 
furnishing  it,  the  fair  result  from  all  the  evidence  is,  that 
they  were  partners;  they  drifted  into  that  partnereliip  with- 
out any  agreement  exce[)t  such  as  is  to  be  implied  from 
their  acts.  But  the  fact  that  they  were  partners  in  the  hotel 
business  did  not  change  their  relations  as  to  the  leasehold 
estates  in  the  four  lots.  Keeping  the  hotel  was  but  a  tem- 
porary shift,  not  a  permanent  business.  It  happened  merely 
as  an  incident  to  tlieir  principal  enterprise. 
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Dissensions  having  arisen,  a  winding  up  of  the  hotel  busi- 
ness in  the  usual  mode  in  chancery  is  proper,  and  whatever 
may  be  realized  from  it  should,  if  not  needed  for  prior  charges 
upon  the  leaseholds,  go  to  Gore;  and  if,  upon  an  adjust- 
ment of  those  partnership  accounts,  any  balance  is  due  from 
Heflfron  to  Gore  after  exhausting  the  assets  of  the  hotel 
partnership,  he  may  have  therefor  a  decree  against  Heffron, 
to  be  enforced  by  execution,  as  are  other  money  decrees  in 
chancery.  But  the  decree  appealed  from  goes  much  further. 
Gore  has  filed  his  bill  for  an  account  of  the  whole  business 
between  him  and  HeflFron. 

He  has  obtained  a  decree  that  a  partnership  exists  between 
the  parties,  not  only  as  to  the  hotel  business  and  furniture, 
bat  as  to  tlie  leasehold  estate  in  all  the  lots;  that  Heffron  is 
indebted  to  the  partnership  (the  assets  of  which,  as  the  court 
has  found  it  to  exist,  remain  undisposed  of)  in  the  sum  of 
$10,316.12,  which  he  is  directed  to  pay  to  the  receiver  in  ten 
days,  and  in  default  of  payment,  execution  to  issue;  that  the 
whole  property,  leaseholds,  hotel  furniture  and  fixtures  be 
sold  as  a  whole  at  auction  on  thirty  days  notice,  with  careful 
provision  for  publication  of  notice,  but  no  bid  to  be  received 
that  will  not  pay  claims  specified. 

In  the  course  of  the  erection  of  the  building,  Gore  and 
Heffron  became  indebted  to  divers  persons  for  work  and 
materials,  of  which  the  decree  finds  $123,926.83  is  unpaid. 

In  November,  1888,  Gore  and  Heffron  executed  notes  for 
snch  indebtedness,  running  one,  two  and  three  years,  secured 
by  a  deed  of  trust  in  the  nature  of  a  mortgage  upon  their 
interest  in  all  the  lots.  The  creditors  so  secured  were  not 
parties  to  the  suit;  the  largest  part  of  their  notes  had  not  be- 
come due  when  the  decree  was  entered,  April  1§,  1890,  but 
the  decree  applies  the  proceeds  to  the  payment  of  those 
notes.  The  decree  finds  that  there  is  an  unsecured  indebted- 
ness of  Gore  and  Heffron  of  $16,421.08,  and  directs  that  it  be 
paid  from  the  proceeds.  The  decree  finds  that  the  money 
advanced  by  Gore,  with  accrued  interest,  amounts  to  $212,- 
472.31,  and  directs  that  he  be  paid  out  of  tlie  proceeds. 

This  decree  is  a  great  hardship  upon  Heffron.     It  is  not  in 
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accordance  with  the  contract  between  the  parties.  Gore  is 
entitled  to  a  winding  np  of  the  hotel  partnership,  with  or 
witliout  good  reason  for  asking  it.     2  Liiid.  Part.  570. 

Upon  such  dissohition  he  is  entitled,  if  that  partnership  has 
not  been  carried  on  at  a  loss,  to  have  buck  the  money  he  has 
invested  in  it,  fortliwith,  either  from  the  assets  of  that  part- 
nership or  from  HeflEron  person  illy.  If  it  has  been  conducted 
at  a  loss,  or  if  Heffron  is  responsible  to  Gore  for  any  balance 
on  account  thereof,  Gore's  advances  on  the  leaseholds  are  not 
thereby  increased. 

As  to  the  leaseholds,  it  may  well  be  that  upon  a  bill  filed 
for  that  purpose  (which  tliis  is  not),  if  tht^re  were  any  dis- 
pute as  to  the  amount  of  Gore's  advances,  that  amount  might 
bo  fixed  by  a  declaratory  decree.  See  cases  in  note  3,  Dan. 
Chy.,  2180,  Ed.  1879. 

And  if  Heffron  has  misapplied  or  converted  to  his  own  use 
any  portion  of  such  advances,  a  money  decree  against  him  for 
that  might,  under  proper  allegations,  be  one  of  the  results  of 
such  a  bill.  So  if  Heffron  ought  not,  for  any  sufficient  reason, 
to  be  left  in  the  control  and  management  of  the  property,  a 
court  of  equity  may  appoint  a  receiver. 

But  the  mode  by  which  Gore  is  to  be  reimbursed  for  his 
advances  has  been  fixed  by  contract  between  the  parties. 

"  The  court  can  not  go  beyond  the  contract  of  the  parties, 
or  a  due  application  of  the  general  principles  of  equity  in 
cases  to  which  the  express  contract  does  not  apply."  Lord 
Eldon,  in  Waters  v.  Taylor,  15  Vesey,  10. 

And  considering  the  expense  of  a  long  continuance  of  the 
property  in  the  hands  of  a  receiver,  and  the  difference  that 
there  will  generally  be  between  his  management  and  tliat  of 
a  careful  and  vigilant  owner,  and  the  time  that  must  elapse 
before  the  net  income  will  repay  Gore,  other  remarks  of 
Lord  Eldon,  at  the  close  of  the  case  cited,  are  not  inapplica- 
ble to  this. 

Whatever  profit  Gore  may  realize  from  the  hotel  partner- 
ship, if  any,  will  go  as  a  credit  upon  his  advances,  but  that  cir- 
cumstance does  not  make  the  dissolution  of  that  partnership 
part  of  one  subject-matter,  of  which  the  relations  of  Gore  and 
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Ileffron  as  to  the  leaseholds  are  another  part,  so  as  to  permit 
the  entire  business  between  them  to  be  the  sobjoet  of  one  bill. 
It  is  merely  a  possible  or  probable  contingency  that  there  will 
be  such  profit.  If  there  should  be  no  such  profit,  then  the 
winding  up  of  the  hotel  partnership  will  have  no  eflFect  upon 
their  other  relations.  A  bill  joining  twd  or  more  distinct 
subjects  is  multifarious.  1  Dan.  Chy.  334,  where  many  cases 
are  collected  in  a  note.  On  the  present  bill  only  the  hotel 
partnership  should  be  considered. 

The  rale  on  this  subject  of  multifariousness  is  very  vague, 
and  the  objection  should  be  taken  on  demurrer,  or  it  is  waived 
by  the  party.     Labadie  v.  Hewitt,  85  111.  341. 

But  it  is  still  open  to  the  court  itself.  Story  Eq.  PL,  Sec. 
271,  note.  In  this  case  the  inconveniences  and  confusion 
resulting  from  carrying  on  the  two  independent  lines  of 
investigation  in  one  suit,  in  which  the  appellee,  if  successful, 
is  entitled  to  different  kinds  of  relief,  are  so  great  that  the 
objection  should  be  taken  by  the  conrt.  As  the  hotel  part- 
nership assets,  have  gone  into  the  hands  of  a  receiver,  and 
that  partnership  is  in  the  course  of  liquidation,  the  appellee 
must  elect  whether  he  will  dismiss  his  whole  bill  without 
prejudice,  or,  by  amendment,  confine  it  to  the  winding  up  of 
that  partnership.  If  he  elect  so  to  amend,  the  accounts  to  be 
stated  will  be  voluminous. 

"The  court  will  not  wander  at  large  into  the  evidence," 
and  therefore  either  party  who  may  wish  to  object  before  the 
master,  and  except  before  the  court,  to  the  allowance  or  dis- 
allowance of  any  item,  should  rec^nire  the  master  to  state  the 
evidence  and  reasons  upon  which  he  allows  or  disallows  that 
item.  Donnell  v.  Columbian  Ins.  Co.,  2  Sumner,  366;  2  Dan. 
Chy.,  1300  et  aeq.  and  notes.  Cases  cited  in  Iluling  v.  Farwell, 
33  111.  App.  238.  And  something  is  to  be  expected  from  the 
good  faith  of  counsel,  that  captious  objections  will  not  be  made. 
The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion.  The 
case  is  a  good  one  for  old  friends  to  get  together,  forgive  and 
forget,  and  with  the  aid  of  competent  bookkeejjcrs,  adjust, 
without  further  litigation,  ruinous  by  expenses. 

Meversed  and  remanded. 
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Fire  Insurance — Policy — Premium — Practice —  Verdict. . 

1,  As  to  irregular  and  informal  verl)Ct«.  the  rule  is,  that  if  hy  look- 
infiT  into  the  record  in  a  eiven  case,  the  verdict  therein  can  be  seen  to  be 
responsive  to  the  issue,  it  will  be  sustained. 

2.  A  verdict  slating,  *'  We,  the  jury,  find  the  issue  for  the  plaintiff,"  the 
fact  being  there  were  several  plaintiffs,  can  not  be  complained  of. 

3-  Notwithstanding  a  clause  in  a  fire  insurance  policy,  setting  forth 
that  '*  this  company  shall  not  be  liable  until  the  actual  piiyuient  of  the  pre- 
mium,""  if  the  policy  is  actually  delivered  without  payment,  a  presumption 
of  a  waiver  of  f>uch  clause,  and  the  giving  of  a  short  credit  for  the  premium, 
will  arise. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNifiLL,  Judge,  presiding. 

Mr.  Peeby  a.  Hull,  for  appellant. 

Mr.  Henry  G.  Miller,  for  appellees. 

Waterman,  J.  This  was  an  action  to  recover  the  amount 
paid  for  premiums  upon  certain  policies  of  insurance  issued 
to  appellant. 

The  agent  of  ap]>ellees  testified  that  in  conjunction  with 
appellant  he  examined  appellant's  stock,  and  made  an  esti- 
mate of  its  value  and  how  much  it  could  be  insured  for;  diat 
lie  showed  this  to  appellant,  who  directed  him  to  plac«  the 
insurance;  that  about  a  week  thereafter  he  delivered  the  poli- 
cies at  defendants'  place  of  business;  that  with  them  he  left 
a  bill  for  tlie  amount  of  the  insurance  and  a  memorandum 
addressed  to  Mr.  Daft;  that  afterward  he  met  a]»pellant  on 
the  street  and  asked  him  about  payment  of  the  bill,  and  that 
appellant  said  that  he  supposed  it  had,  been  ]^aid,  and  that 
witness  must  punch  up  his,  appellant's,  son  about  the  matter. 
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The  premiums  not  being  paid,  notice  was  given  that  the 
policies  were  canceled  for  the  unexpired  term,  and  appellant's 
son  delivered  them  to  appellees.  Appellees  paid  to  the  com- 
panies the  fall  amount  of  the  premiums  for  one  year.  The 
amonnt  earned  prior  to  cancellation  was  $112.40,  and  for  this 
the  court  gave  judgment. 

Appellant  testified  that  he  never  ordered  the  insurance, 
and  never  pr9mi6ed  to  paj  for  it.  Two  of  the  policies  con- 
tained this  clause: 

"  This  company  shall  not  be  liable  until  the  actual  payment 
of  the  premium." 

It  has  been  repeatedly  hold  that  notwithstanding  snch  clause? 
if  policies  are  actually  delivered,  a  presumption  of  a  waiver 
of  the  clause  and  the  givingof  a  short  credit  for  the  premium 
will  arise.  May  on  Insurance,  360.  The  premiums  in  this 
case  were  paid  by  appellees  to  tlie  companies  in  accordance 
with  their  arrangement  with  such  companies,  and  appellees 
gave  to  appellant  a  short  credit  for  the  amount  he  was  to  pay 
them.  Appellees  having  paid  to  the  companies  the  premi- 
ums, and  themselves  given  to  appellant  a  credit  therefor,  it  is 
questionable  if  any  right  to  cancel  existed.  Appellant,  how- 
ever, does  not  complain  of  the  "  cancellation;"  his  position  is 
that  he  never  ordered  or  accepted  the  insurance. 

The  verdict  of  the  jury  was  warranted  by  the  evidence, 
and  we  perceive  no  error  in  giving  or  refusing  instructions. 
The  form  of  the  verdict  as  rendered  was :  "  We,  the  jury,  find 
the  issues  for  the  plaintiff  and  assess  his  damages  at  $112.40. 
This,  it  is  said,  was  not  responsive  to  the  issue,  and  not  suffi- 
cient to  warrant  the  judgment  in  favor  of  the  plaintifTs. 

As  to  irregular  and  informal  verdicts,  the  rule  is,  that  if  by 
looking  into  the  record  the  verdict  can  be  seen  to  be  respon- 
sive, it  will  be  sustained. 

Looking  into  the  record,  it  appears  that  there  were  two 
parties  plaintiff. 

There  is  no  uncertainty  about  this  verdict;  it  finds  the 
issues  for  the  plaintiff  and  assesses  the  damages  at  $112.40. 
Smith  V.  Johnson,  3  Texas,  418;  Matson  v.  Connelly,  24  III. 
142;  Alwood  v.  Mansfield,  83  111.  452;  Brown  v.  Keller,  38 
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111.  63;  Phelps  v.  Eeeder,  39  III.  172;  Bates  v.  Williams,  43, 
111.  494;  Eearden  y.  Smith,  36  111.  204;  Hamm  v.  Culvey,  84 
111.  56. 

The  defendant  was  in  no  wise  prejudiced  bj  the  informal- 
ity in  the  verdict,  nor  by  the  entry  of  judgment  thereon,  and 
the  judgment  is  afiu*med. 

Judgment  affifmed. 


40    368 
59    %*>6 


Charles  D.  Gammon  and  Charles  Hennack 

V. 

Catherine  Havelock. 

Master  and  Servant — Negligence  of  Servant — Injury  to  Third  Person — 
Master's  Liability — Evidence — Pleading — Uemittitur. 

1.  Testimony  that  a  certain  bill  was  incurred  does  not  sustain  an  alle- 
fration  of  payment 

2.  There  being  no  evidence  that  anythinpr  had  been  paid  for  medical 
services,  it  was  error  under  a  declaration  only  chiirfringr  payment,  to  admit 
evidence  of  an  amount  of  indebtednesd  merely  incurred. 

3.  In  the  case  presented,  this  court  reverses  the  judgment  for  the 
plaintiff,  permitting:  her  to  remit  the  amount  so  shown  to  have  been  in- 
curred, and  take  judgment  for  the  balance  of  the  verdict. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  J.  P.  Altgeld,  Judge,  presiding. 

Messrs.  Wolfred  N.  Low  and  E.  A.  Pkitohard,  for  appel- 
lants. 

Mr.  F.  H.  Tbude,  for  appellee. 

Waterman,  J.  In  this  case  the  declaration  alleged  that 
the  defendants  with  force  and  arms  drove  their  wagon  upon  the 
wagon  of  the  plaintiff,  throwing  her  out  and  causing  injuries, 
so  that  the  plaintiff  was  compelled  to  and  did  pay  out  $300  in 
being  cured  thereof. 
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The  evidence  was  that  the  team  of  the   defendants  was 
'being  driven  by  their  servant,  and  this,  it  is  said,  will   not 
sustain  a  coant  of  trespass  vi  et  armis,  but  is  only  applicable 
to  an  action  "  on  the  case." 

If  from  the  first  count  of  the  declaration  the  words  "  with 
force  and  arms  "  be  stricken,  it  would  be  a  good  count  in  case- 

There  was  no  evidence  that  the  plaintiff  had  actually  paid 
out  anything  for  medical  attendance,  and  the  testimony  tliat 
she  had  incurred  a  bill  of  S150  therefor,  does  not  sustain  the 
allegation  of  payment.  The  evidence  of  indebtedness  for 
medical  services  should  have  been  excluded  and  the  second 
instruction  asked  for  by  appellants,  given.  Eichardson  v. 
Chasen,  59  C.  L.  75G;  Gumming  et  al.  v.  Hackley  et  al.,  8 
Johns.  202;  2  Ohitty  on  Contracts,  880. 

For  the  error  in  this  regard,  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded.  As  under 
the  evidence  the  jury  could  not  have  allowed  more  than  $150 
on  account  of  expenses  incurred  for  medical  services,  follow- 
ing the  action  of  the  Supreme  Court  in  Winchester  v.  Gros- 
venor,  44:  III.  425,  should  appellee  on  the  remanding  of  this 
cause,  desire  to  enter  a  remittitur  of  $150  and  take  judgment 
for  the  balance,  she  is  at  liberty  to  do  so. 

Meversed  arid  refmanded. 


Marx  Wineman  et  al.  4o~88o 

41JM© 
r^  ^  54    667 

George  Oberne  et  al.  lo"^ 

66    291 

r40    2691 

NegoHahU  Instruments — Bills  of  Exchange — Acceptance — Considera*     \JS  ^\ 
tion — Failure  of— Pleadings. 

1.  The  pleadinji^  in  actions  on  bills  of  exchange  are  sroverned  by  the 
couimon  law,  and  not  by  the  statutory  rules  relatinjj  to  promissory  notes. 

2.  The  first  two  sections  only  of  Chap.  98,  R.   S.,  relate  to  bills  of 
exchange. 

3.  A  total  failure  of  consideration  will  avoid  a  commercial  inRtrum^nt 
resting  upon  it,  as  completely  as  an  original  want  of  consideration!  and  it 
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const itut^fl  a  ^ood  defeuse  to  an  action  upon  the  instrument,  except  as 
a^inst  holder*  for  value,  and  without  notice. 

4.  Accommodation  acceptunceB  with  notice  to  the  holder,  are  not  within 
the  above  rule. 

5.  By  the  common  law,  the  defense  of  failure  of  consideration  is  admissible 
under  the  fi^neral  is^sue. 

6.  Where  the  general  issue  is  interposed,  and  a  special  plea  which  pre- 
sents no  material  issue  not  made  by  the  {general  issue,  and  a  demurrer  to 
the  special  plea  is  sustained,  unless  the  court  rej'r'Cted  evidence  of  (he 
defense  pleaded  when  offered  under  the  general  issue*  it  is  not  material 
whether  the  special  plea  was  good  or  bad. 

m 

[Opinion  filed  March  13,  1891.] 

Appeal  from  tho  Circuit  Court  of  Cook  County;  tlio  Hon. 
Julius  S.  Gkinnkll,  Judge,  presiding. 

Mr.  George  W.  Plummer,  for  appellants. 

Messrs.  McClellan  &  Cummins  and  Lemuel  H.  Foster, 
for  appellees. 

Gary,  J.  Tliis  isan'action  by  the  payees,  the  appellees, 
against  tho  r.cce;)tor8,  the  appellants,  upon  a  bill  of  exchange. 

The  appellants  pleaded  specially  that  the  consideration  was 
the  undertaking  by  the  payees  to  and  with  the  acceptors  and 
t!ie  drawer  to  supply  the  drawer  with  wool,  to  be  by  him 
manufactured,  and  the  product  shipped  to  the  acceptors  and 
by  them  sold  for  the  drawer  on  commission,  and  that  the 
payees  did  not  supply  the  wool. 

A  demurrer  was  sustained  to  the  pleas.  If  true,  they  stated 
a  good  defense. 

"A  total  failure  of  consideration  will  avoid  a  commercial 
instrument  resting  upon  it  as  completely  as  an  original  want 
of  consideration,  and  it  constitutes  a  good  defense  to  an 
action  upon  the  instrument,  except  as  against  holders  for 
value,  and  without  notice."  Tiedeman  on  Commercial  Paj^er, 
201.  This  rule  is  stated  by  other  text  writers  in  varying  lan- 
guage. 1  Dan.,  Nog.  Ins.,  Sec.  ITtt;  1  Par.,  N.  &  B.,  180; 
Story  on  Bills,  Sec.  188. 
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The  cases  cited  by  them  are  nnmerone.  The  rule  is  not 
in  conflict  with  any  decision  in  this  State.  Accommodation 
acceptances,  with  notice  to  the  holder,  are  not  witliin  it. 
Cronise  v.  Kellogg,  20  111.  11;  Diversy  v.  Moore,  22  111.  331. 

Aj9  is  said  in  the  last  case,  '^  One  who  lends  liis  name  to 
serve  his  friend,  in  order  that  he  may  obtain  money  on  it, 
onght  not  to  complain,  when  the  purpose  is  answered,  if  tlie 
law  considere  him  precisely  in  the  character  he  has  assumed." 

In  Nowak  v.  Excelsior  Co.,  78  111.  307,  there  was  no  attack 
upon  the  consideration  between  the  drawer  and  payees. 

The  rule  that  a  written  instrument  may  not  be  impaired  by 
proof  of  a  different  parol  agreement  has  no  relevancy  to  this 
case.  No  such  agreement  is  pleaded,  but  that  the  considera- 
tion of  the  bill  was  an  agreement  with  the  other  parties  to  the 
bill  by  the  payees,  which  they  did  not  perform,  so  that  there 
18  a  failure  of  the  consideration  as  to  both  drawer  and 
acceptors.  Without  a  consideration  somewhere,  a  contract 
not  under  seal  can  not  be  enforced.  But  the  appellants  suf- 
fered no  injury  by  the  sustaining  of  the  demurrer  to  the 
pleas,  however  good  they  may  be. 

The  pleadings  in  actions  on  bills  of  exchange  are  governed 
by  the  common  law,  and  not  by  the  statutory  rules  relating  to 
promissory  notes.  It  has  been  several  times  decided  that 
only  the  first  two  sections  of  Chap.  98,  Negotiable  Instru- 
ments, relate  to  bills  of  exchange.  Wood  v.  Surrclls,  89  III. 
107;  Hardy  v.  Eoss,  4  111.  App.  501.  By  the  common  law, 
the  defense  pleaded  is  admissible  under  the  general  issue. 
Case  last  cited,  and  Wilson  v.  King,  83  111.  232,  both  recog- 
nizing  the   authority  of  Chitty  on  Pleadings. 

The  general  issue  was  on  tile.  On  the  trial  the  appellants 
offered  no  evidence.  Unless  the  court  rejected  evidence  of 
the  defense  pleaded,  when  offered  under  the  general  issue, 
it  is  not  material  whether  the  special  pleas  were  good  or  bad. 
Curtiss  V.  Martin,  20  111.  557;  Atlantic  Ins.  Co.  v.  Wright  22 
III.  462;  Zirkel  v.  Joliet  Opera  House  Co.,  79  III.  334;  Zim- 
merman V.  Williard,  114111.  364;  Clark  v.  Hanchott,  40  III. 
App.  212.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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40    272 
72    561 


John  McEwen 

V. 

Oscar  J.  Nelson. 

Tarty  Wall  Agreement — Use  of  Wall — lAahiUtyfor — Evidence* 

In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that  the 
use  put  to  a  certain  party  wail  by  the  defendant  therein,  made  him  liable 
within  the  terms  of  a  certain  p^irty  wall  agreement  previously  entered  into 
between  the  parties  thereto. 

[Opinion  iiled  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  n.  IIoRTON,  Judge,  presiding. 

Messrs.  Abbott,  Oliver  &  Showalteb,  for  appellant. 
Messrs.  Adams  &  Hamilton,  for  appellee. 

Waterman,  J.  Jolm  McEwen  and  Oscar  J.  Xelson  being 
the  owners  of  adjacent  lots  in  the  city  of  Chicago,  entered 
into  a  party  wall  contract,  in  which  it  was  provided  that 
said  McEwen  might  build  a  party  wall  resting  upon  the 
two  lots,  and  that  the  said  Nelson  mif»ht  join  to  and 
use  the  same,  "provided  always,  nevertheless,  and  on  this 
express  condition,  that  said  party  of  the  second  part  (Nelson), 
his  heirs  and  assigns,  before  proceeding  to  join  any  building 
to  the  said  partition  wall  and  before  making  any  use  thereof 
or  breaking  into  the  same,  shall  pay  in  to  the  said  party  of 
the  first  part  (McEwen),  his  heirs  and  assigns,  the  full  moiety, 
or  one-half  part  of  the  value  of  the  said  party  wall,  or  so 
much  thereof  as  shall  be  joined  to  or  used  as  aforesaid,  which 
value  shall  be  the  cost  price  at  the  time  when  such  wall  is  to  be 
used  by  the  said  party  of  the  second  part,  as  fixed,  estimated 
and  assessed  by  three  disinterested  persons  mutually  chosen 
as  arbitrators  between  them." 

McEwen  in  1SS3  erected  a  party  wall  extending  along  a 
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}X)rtion  of  the  dividing  Jine  between  the  lots.  In  18S5  Nel- 
son joined  to  and  nsed  this  wall,  and  paid  McEwen  one-half 
the  value  thereof.  Nelson  then  (under  the  provisions  of  the 
contract)  extended  the  party  wall  fifty-one  feet  toward  the 
rear  of  the  premises.  McEwen  in  1888  erected  a  building 
adjacent  to  this  extension.  McEwen  not  having  offered  to 
pay  anything  for  the  wall,  Nelson  filed  a  bill  setting  up  the 
contract,  the  erection  of  the  adjacent  building  by  McEwen, 
that  thereby  McEwen  made  use  of  the  party  wall  so 
extended  by  him.  Nelson,  and  that  he  had  failed  to  pay  any- 
thing therefor.  The  bill  prayed  for  a  decree  establishing  a 
lien  for  such  sum  as  it  might  be  found  McEwen  ought  to  pay, 
and  an  order  for  the  sale  of  McE wen's  premises  in  case  he 
failed  to  pay  as  he  might  be  ordered. 

The  bill  was  answered  by  McEwen  and  the  cause  referred 
to  a  master  to  take  testimony  and  report. 

The  master  reported  that  in  the  mouth  of  February,  1888, 
John  McEwen  commenced  the  erection  on  his  said  lot  3,  of  a 
frame  buflding;  that  in  the  erection  thereof  he  dug  down  and 
put  posts  against  the  said  party  wall  and  fastened  them 
"with  spikes,  and  that  one  of  said  posts  rested  upon  the 
foundation  stone  of  said  party  wall  erected  by  Nelson;  that 
the  suppoz'ting  beam  of  the  said  frame  building  was  inserted 
into  the  said  party  wall  to  a  distance  of  four  inches  or  more; 
that  the  walls  of  said  frame  building  were  against  the  said 
party  wall;  that  the  roof  of  said  building  erected  by  McEwen 
is  matched  right  against  the  said  party  wall  to  keep  it  tight; 
that  in  erecting  said  frame  building,  said  McEwen  joined  to 
the  said  party  wall  to  the  height  of  forty  five  feet  on  the 
rear  thirty-two  feet;  that  the  frame  building  so  erected  has 
the  support  and  protection  of  said  party  wall  erected  by 
Nelson. 

The  master's  report  was  approved  and  confirmed  by  the 
court,  and  a  decree  entered  that  McEwen  pay  to  Nelson  the 
glim  of  $286.22,  being  the  value  of  one-half  of  the  party  wall 
at  the  time  it  was  joined  to  and  made  use  of  by  McEwen,  to- 
firether  with  $34.34  interest  thereon  from  the  date  of  the 
commencement  of  the  suit,  and  $57.55  costs,  being  in  all  the 
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sum  of  $378.11,  with  interest  tliereon  from  the  date  of  the 
decree;  and  that  the  complainant  Iiave  a  lieii  upon  lot  3,  the 
premises  of  McEwen,  therefor,  and  that  in  default  of  such 
payment  the  master  report  that  fact  to  the  court  for  an  order 
of  sale  as  in  the  foreclosure  of  a  mortgage. 

From  this  decree  McEwen  prayed  and  perfected  an  appeal 
to  this  court 

The  right  to  a  lien  under  the  case  made  by  the  bill  was 
settled  by  a  previous  decision  made  by  this  court  in  this  case. 
3ft  III.  App.  100.  The  only  question  now  to  be  considered,  is 
whether  McEwen  in  erecting  his  building,  did  make  any  use 
of,  or  break  into,  the  said  party  wall. 

The  finding  of  the  court  below  is  that  he  did,  and  this  find- 
ing appears  to  be  sustained  by  the  evidence. 

McEwen's  own  witnesses  testify  that  his  building  is  in  part 
supported  or  braced  by  posts  Bi)iked  to  the  party  wall;  these 
witnesses  also  testify  to  other  use  made  of  the  wall  in  erect- 
ing  McEwen's  building,  some  of  which  has  since  been  aban- 
doned. Whether  this  was  originally  done  with  McEwen's 
knowledge  is  quite  immaterial.  His  building  has  for  more 
than  two  years  remained  thus  joined  to  and  supported  by  the 
party  wall. 

The  contract  does  not  make  the  obligation  of  McEwen  to 
pay  for  one-half  the  value  of  the  wall,  dependent  upon  the 
extent  to  which  he  should  use  it,  but  declares  that  he  shall 
pay  before  making  any  use  thereof. 

Appellant  has  not  only  made  use  of  the  wall,  but  has  re- 
ceived and  is  receiving  substantial  benefit  therefrom;  he 
should,  therefore,  pay  in  accordance  with  his  agreement. 

The  decree  of  the  court  below  is  aflSirmed.- 

Decree  affirmed. 


I 

I 
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George  W.   Pomeroy 

V. 

John  C.  Patterson. 

Atfomey  and  Client — Hecovety  qf  Fee — Evidence — Instructions — ^Di7»- 
gence. 

This  court  dedineSy  in  view  of  the  evidence,  to  interfere  with  the  verdict 
for  the  plaintiff  in  an  action  brought  by  an  attorney  to  recover  for  uervices 
rendered. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  T.  L.  HcMPHEEYviLLB,  for  appellant. 

Mr.  Levi  Spbaque,  for  appellee. 

Gaby,  J.  The  appellee  recovered,  by  the  verdict  of  a  jury 
and  a  judgment  thereon,  $163.75  against  the  appellant  for 
services  as  an  attorney.  The  evidence  was  conflicting,  and 
the  verdict  is  final,  if  the  court  committed  no  error. 

The  appellant  complains  of  the  refusal  of  this  instruction: 
•  "If  the  jury  believe  from  the  evidence  that  the  services 
for  which  the,  plaintiff  is  claiming  an  unpaid  balance  due  him 
were  rendered  in  a  law  suit,  wherein  Clarence  Pomeroy  was 
the  defendant  and  in  which  the  plaintiff  was  employed  in  the 
fii*st  instance  by  Clarence,  and  in  which  the  defendant  in  this 
case,  George  W.  Pomeroy,  had  no  interest  except  such  feeling 
of  interest  as  a  father  might  have  for  a  eon,'  then  no  verbal 
promise  on  the  part  of  the  defendant  to  pay  for  such  fees 
and  services  so  rendered  to  his  son,  even  if  you  should  believe 
from  the  evidence  he  did  make  such  a  verbal  promise,  would 
be  binding  on  the  defendant,  and  unless  a  written  agreement 
on  his  part  to  pay  for  services  rendered  to  Clarence  in  snch 
case  16  shown  by  the  plaintiff,  he  can  not  recover." 
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This  instruction  is  on  the  theory  that  if  the  appellee  was 
first  emplojied,  and  rendered  some  service  to  Clarence,  no  new 
arrangement  (of  which  there  was  testimony)  for  further 
service  for  Clarence,  on  the  credit  of  the  appellant,  would  be 
binding  unless  in  writing.  That  it  is  not  the  law.  Walker 
V.  Hill,  119  Mass,  249.  On  the  trial  the  appellee  testified  to 
convei'sation  with  the  appellant  in  the  presence  of  Holland, 
a  reporter  for  the  Tribune. 

On  motion  for  new  trial,  Holland's  affidavit  was  read  stat- 
ing that  he  did  not  hear  what  the  appellee  testified  was  said. 
But  he  also  states  that  he  did  not  see  the  appellant  give  to 
the  appellee  any  money,  which  appellant  admits  he  did  do  at 
the  same  time.  Besides,  the  testimony  of  the  appellee  was 
given  on  a  day  on  which  the  trial  was  not  finished.  The 
affidavit  of  the  appellant  is  that  though  he  "  looked  for  Hol- 
land after  the  adjournment  of  court  on  thatday,  he  was  unable 
to  ascertain  and  find  his  wlicreabouts,"  etc.  He  does  not  tell 
where  he  looked,  or  what  efl[orts  he  made  to  find  Holland. 

It  would  seem  that  it  should  not  be  very  difficult  to  find 
a  reporter  for  a  great  daily  newspaper  in  the  city  of  Cliicago, 
between  5  p.  m.  of  one  day  and  10  a.  m.  of  the  next.  There 
is  no  compliance  with  the  rule  as  to  diligence,  often  repeated, 
laid  down  in  Crozier  v.  Cooper,  14  III.  139. 

There  is  no  error.  Judgment  afflrmed. 
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Edwin  Lehman 

V. 

Conrad  Siggeman. 


Principal  and  Surety — Bond — Action  of  Debt —  Declaration — Amend' 
ment — Pleading* 

1.  A  rule  requiring^  a  defendant  to  plead,  upon  the  amending  of  the 
declaration  in  a  ^[i^en  case,  having  been  entered,  it  is  discretionary  with 
f  he  trial  court  whether  it  will  allow  the  old  pleas  to  stand  or  require  that 
new  ones  be  drawn  and  filed. 

2.  It  is  proper  in  such  case  to  refuse  to  allow  a  verified  plea  of  non  est 
factum  to  btand,  unless  it  is  verified  anew. 
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8.  A  defendant  should  answer  an  amended  declaration  anew,  unleRs  he 
has  filed  a  plea  which  would  answer  any  declaration  in  the  form  oC  action 
used. 

[Opinion  filed  March  13,  1891.] 

In  eshob  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Mr.  George  W.  Plummee,  for  plaintiff  in  error. 
Mr.  M.  Salomon,  for  defendant  in  error. 

Waterman,  J.  Conrad  Sig^eman  brought  suit  against 
George  Lehman  Sons'  Company  and  Edwin  Lehman  in  an 
action  of  debt  The  declaration  was  upon  an  appeal  bond ; 
it  set  up  the  giving  of  the  bond,  and  that  the  judgment  men- 
tioned therein  had  been  affirmed.  Edwin  Lehman  filed  a 
verified  plea  of  7ion  est  factum^  and  a  plea  that  the  judgment 
had  not  been  affirmed. as  alleged  in  the  declaration.  The 
plaintiff  having  obtained  leave,  amended  his  declaration,  and 
a  rule  was  entered  requiring  the  defendants  to  plead  to  the 
same.  The  defendant,  Edwin  Lehman,  then  asked  that  tlie 
pleas  by  him  theretofore  filed  be  allowed  to  stand  to  the 
amended  declaration,  or  that  he  be  allowed  to  refile  them- 
This  the  court  refused  unless  the  plea  of  non  eat  factum  was 
re-verified. 

Defendant  refused  to  do  this,  and  the  default  of  said 
defendant  was  entered. 

A  jury  was  called,  and  upon  the  inquest  to  assess  damages, 
the  plaintiff  introduced  in  evidence  the  bond  sued  on,  the 
order  of  affirmance  of  the  Appellate  Court,  and  the  bills  of 
cost  in  the  Circuit  and  Appellate  Courts;  and  also  proved  the 
execution  of  the  bond  by  the  defendants,  and  that  the  judg- 
ment mentioned  therein  had  not  been  paid.  The  defendant 
was  present  and  took  part  in  the  inquest. 

The  jury  assessed  the  plaintiff's  damages  at  the  sum  of 
$4,232.77.  There  was  judgment  against  the  defendant,  debt, 
$5,000;  damages,  $4,232.77. 
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The  defendant  below.  Edwin  Lehman,  who  has  sned  out  a 
"writ  of  error,  insists  that  his  default  should  not  have  been 
entered,  and  that  he  was  prevented  from  making  any  defense 
because  of  the  refusal  of  the  court  to  allow  the  pleas  he  had 
filed  to  the  first  declaration  to  stand  to  it  as  amended. 

The  court  did  not  peremptorily  refuse  to  allow  the  pleas 
to  stand  to  the  amended  declaration,  or  to  be  refiled;  it  inerely 
made  it  a  condition  of  granting  the  defendant's  request  that 
the  plea  of  non  eat  factum  should  be  re-verilSed. 

If  the  court  had  acceded  to  the  motion  made  by  Edwin 
Lehman,  he  would  have  obtained  the  benefit  of  a  verified 
plea  of  non  est  factum  to  the  amended  declaration,  when  he 
had  not  only  never  verified,  but  distinctly  refused  to  verify 
such  plea  to  the  declaration  as  it  then  stood. 

As  to  the  plea  that  the  judgment  had  never  been  affirmed, 
the  plaintiff  below  proved  upon  the  inquest  the  affirmance  by 
the  introduction  of  a  duly  certified  copy  of  the  order  made 
by  the  Appellate  Court.  Plaintiff  also  proved  the  execution 
of  the  bond,  and  that  nothing  had  been  paid  upon  the  judg- 
ment. The  objections  urged  to  the  action  of  the  court  below 
are  purely  technical,  and  arc  not  well  taken. 

The  court  was  clearly  right  in  refusing  to  allow  the  veri- 
fied plea  of  non  eat  factum  to  stand  unless  it  was  verified 
anew.  McCarthy  v.  Neu,  91  111.  127-131;  Ricker  v.  Sco- 
field,  28  III.  App.  32. 

It  was  the  right  of  the  court  and  of  the  parties  to  have  tlie 
pleadings  in  such  condition  that  if  one  claimed  the  benefit  of 
a  verified  plea,  the  verification  should  be  such  and  made  under 
such  circumstances  that  perjury  could  be  assigned  thereon. 

There  was  on  file  when  the  amendment  was  made,  no  plea 
which  answered  any  declaration  that  could  be  made  in  the 
action;  the  plea  of  non  eat  factum,  in  an  action  of  debt  is  not 
like  the  general  issue  in  assumpsit.  T'ho  rule  laid  down  in 
McAllister  v.  Ball,  28  111.  210,  is  "  that  a  defendant  should 
answer  an  amended  declaration  anew  unless  he  has  a  plea 
which  would  answer  any  declaration  in  the  form  of  action 
used."     Eames  v.  Morgan,  37  111.  260-273. 

The  defendant  below  did  not  ask  leave  to  strike  out  the 
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veriUcation  and  then  refile  the  plea,  nor  did  he  ask  leave  to 
file  by  itself  the  plea  denying  affirmance  of  the  judgment. 
His  request  was  that  the  "  old  pleas  "  stand  or  he  bo  allowed 
to  refile  them.     This  request  the  court  properly  refused. 

A  rule  requiring  the  defendant  to  plead  having  been 
entered",  it  was  a  matter  of  discretion  with  the  court  whether 
it  would  allow  the  old  pleas  to  stand  or  require  that  new  pleas 
be  drawn  and  filed. 

The  plaintiflE  below  voluntarily  undertook  to  prove  his 
entire  case  and  introduced  evidence  to  support  his  entire 
declaration;  the  defendant  neither  objected  to  the  introduc- 
tion of  this  evidence,  or  evinced  any  desire  to  introduce  evi- 
dence to  refute  the  case  thus  made. 

We  find  in  the  record  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmeoL 


George  W.  Chatroop 

V. 

NiEL  Borgard,  for  use,  etc. 

Oarnishment— Fraudulent  Sale  by  Defendant  to  Garnishee— Evidence. 

1.  A  prarniffheeingr  creditor  can  have  no  greater  rijfht  to  recover  from  a 
person  garnished  than  the  debtor  in  whose  name  the  suit  is  broujrht 

2.  It  seems  that  this  rule  applies  where  a  sale  by  the  defendant  to  the 
garnishee  is  attacked  for  fraud. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
R.  W.  Clifford,  Judge,  presiding, 

Messrs.  Doolittlb,  McKey  &  Tolman,  for  appellant 

Messrs.  Page,  Eliel  &  Eosenthal,  for  appellee. 
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Gaby,  J.  September  13,  188S,  Borgard  owing  Cliatroop 
$345.73,  sold  to  him  a  stock  of  boots  and  shoes  for  $1,038.70, 
and  the  difference  between  those  sums  Cliatroop  paid  to  Bor- 
gard in  casli.  The  Kobert  Lahey  Slioe  Company,  creditor  of 
Borgard,  commenced  an  attachment  snit  against  him  and  smn- 
moned  Cliatroop  as  garnishee,  claiming  that  the. sale  by  Bor- 
gard to  Cliatroop  was  fraudulent. 

Holding,  as  we  do,  that  conceding  all  that  the  company 
claims  as  to  the  facts,  still  Cliatroop  ciin  not  be  held  as 
ga^nit^hee,  it  is  only  necessary  to  consider  the  law  upon  ihat 
subject. 

In  Ilichardson  v.  Lester,  83  111.  55,  Lester  being  garnii^hed 
by  creditors  of  Richardson  &  Robinson,  the  Supreme  Court 
said:  "The  action  is  in  the  name  of  Richardson  &  Robinson, 
and  if  they  could  not  recover  in  an  action  against  defendants, 
it  follows,  as  a  matter  of  course,  the  garnisheeing  creditors 
can  not;  for  if  they  recover  at  all  it  must  be  in  the  name  of 
the  execution  debtors." 

The  court  said  "  as  a  matter  of  course,"  no  doubt,  because 
they  regarded  the  law  as  thus  settled  by  the  prior  cases.  May 
V.  Baker,  15  III.  89;  L  C.  R.  li  v.  Weaver,  54  111.  319;  Web- 
ster V.  Steele,  75  111.  544. 

It  is  not  our  duty  to  go  into  detail  to  show  how  Truitt  v. 
Griffin,  61  111.  26,  and  Pattson  v.  Gates,  67  111.  464,  are  con- 
sistent with  Richardson  v.  Lester;  it  is  enough  to  say  that  in 
neither  case  was  there  any  question  like  the  one  here. 

A  case  much  more  in  point  upon  the  facts  for  the  appellee, 
is  Finlay  v.  Dickerson,  29  III.  9,  but  the  question  hero  raised 
was  not  alluded  to  there,  and  upon  the  points  raised  by  coun- 
sel for  Finlay  on  the  assignment  of  errors  there,  not 
mentioned  by  the  court,  it  would  be  hardly  possible  to  follow 
that  decision.  The  rule  quoted  from  Richardson  v.  Lester, 
83  111.  55,  was  followed  in  this  court  in  Sangamon  C.  M.  Co. 
V.  Richardson,  33  111.  App.  277.  The  same  rule  seems  to 
obtain  in  Indiana.     Joseph  v.  Kronenberger,  120  Ind.  495. 

It  is  contended  by  the  appellee  that  where  a  sale  by  the 
defendant  to  the  garnishee  is  attacked  for  fraud,  the  rn-e 
does  not  apply;  citing  Drake  on  Attachment,  Sec.  458.     The 
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cases  cited  by  Drake  do  not  prove  his  text.  In  Lamb  v. 
Stone,  11  Pick.  527,  the  remarks  of  the  judge  were  outside  of 
the  case;  and  in  XJ.  S.  v.  Vaugbn,  3Binnoy,  394,  also;  and  in 
the  latter  case  the  attachment  was  levied  upon  the  property 
itself. 

We  do  not  find  that  in  any  other  State  than  this,  it  is  the 
practice  to  enter  the  judgment  in  the  name  of  the  defendant 
for  the  use  of  the  plaintiff  against  the  garnishee.  2  Wade  ou 
Att.,  Sec.  582.  That  practice  seems  to  have  its  origin  in  Stahl 
V.  Webster,  11  III.  511. 

In  Missouri  by  construction  of  their  statute,  and  in  Michi- 
gan by  express  statute,  a  fraudulent  vendee  of  the  defendant 
may  be  held  as  garnishee.  Lee  v.  Tabor,  8  Mo.  322;  Fearey 
v.  Cummings,  41  Midi.  376. 

The  careful  provisions  made  in  Sec.  8  of  the  act  concern- 
ing corporations,  and  in  Sees.  19  to  22  of  the  act  in  regard  to 
garnishment,  for  certain  exceptional  cases  wheretn  the  defend- 
ant could  not  have  maintained  an  action  against  the  garnishee, 
all  seem  to  recognize  the  rule  that  the  liability  of  the 
garnishee  nnist,  in  other  oases,  be  such  as  the  defendant  him- 
self could  have  maintained  an  action  upon. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


Michael  Martin 

V. 

John  White  et  al. 

Landlord  and  Tenant — Rent — Recovery  qf— Lease — Conditions. 

1.  Neither  coart  nor  jury  has  the  rig^ht  to  soften  the  conditions  of  a  con- 
tract or  alter  its  term!*,  the  same  referrin^^  to  a  matter  about  which  the 
parties  thereto  were  privileged  to  contract. 

2.  The  specific  tender  by  a  debtor,  with  acceptance  by  the  creditor,  of  a 
sum  less  than  the  amount  claimed  by  the  latter  to  be  due,  constitutes  an 
accord  and  satisfaction  between  the  parties,  where  the  claim  is  for  an 
unliquidated  amount,  or  the  thing  paid  or  given  in  satisfaction  of  a  liqui- 
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dated  amount  is  personal  property  or  securities,  something  other  than  money, 
and  not  otherwise. 

3.  To  amount  io  an  accord  and  satisfaction,  where  a  sum  less  than  the 
amount  due  in  accepted  by  the  creditor,  he  must  receive  some  actual  bene- 
fits that  he  would  not  otherwise  have  had. 

4.  Conditions  in  a  contract  precedent  to  an  increased  or  diminished 
liability  must  be  exactly  performed  or  fulfilled  before  the  liability  contingent 
thereon  can  be  enforcpd. 

5.  Proof  of  the  happening  of  the  event  strictly  as  provided  for  in  the 
contract,  will  not  be  dispensed  with  although  the  event  has  become 
impossible  without  the  fault  of  the  plaintiff  in  an  action  brought  thereon. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  tlie  Circuit  Court  of  Cook  County;  the  Hon. 
Y&ANK  Baker,  Judge,  presiding. 

Messrs.  Winded  &  Sullivan,  for  appellant. 

If  a  tender  of  money  be  made,  with  a  condition  attached, 
its  acceptance,  even  though  without  words  of  assent,  is  also 
an  acceptance  of  the  condition,  and  the  condition  is  binding 
upon  the  party  accepting  the  money  thus  tendered. 

In  Adams  v.  Helm,  55  Mo.  468,  the  court,  at  p.  471,  says : 
"  The  tender  was  made  on  that  express  condition  and  under 
a  protest  to  that  effect  It  was  Helm's  duty  either  to  refuse 
it  or  acce})t  it  on  the  terms  as  made.  She  had  no  right  to 
accept  the  tender  and  prescribe  the  terms  of  her  acceptance. 
She  should  have  refused  the  tender  or  returned  the  notes  and 
deed  of  trust  at  the  time,  or  she  must  be  held  to  the  terms  of 
the  tender  as  prescribed  by  the  debtor." 

In  Jenks  v.  Burr,  56  111.  450,  the  court  says:  "It  is  suffi- 
cient if  there  exists  a  disputed  account  between  the  parties; 
if  one  tenders  a  sum  certain  to  the  other  in  full  satisfaction 
and  discharge  of  his  claim,  and  the  other  receives  the  sum 
thus  tendered  on  the  terms  proposed  without  any  special 
agreement  to  that  effect,  the  law  would  imply  the  agreement 
from  the  acts  of  the  parties." 

In  Lee  v.  Dodd,  Mo.  App.  2  West.  R  465,  the  court  (p.  469) 
says:  It  is  an  elementary  principle  that  where  a  tender  is 
made  upon  condition,  the  party  accepting  the  tender  accepts 
also  the  condition. 
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In  Donohue  v.  Woodbnrv,  6  Ciish.  150,  the  coui-t  says :  "  If 
an  oSer  of  inonej  is  made  to  one  upon  certain  terms  and  con- 
ditions, and  the  party  to  whom  it  is  offered  takes  the  money, 
though  without  words  of  assent,  the  acceptance  is  an  assent 
de  facto  and  he  is  bound  by  it." 

In  Tuttle  V.  Tuttle,  12  Met.  551,  the  court  says:  "  In  the 
opinion  of  the  court  the  acceptance  by  plaintiff  bf  principal 
sum  due  on  note  with  the  understanding  that  the  same  was 
in  fall  discharge  of  all  claim  on  his  part  upon  it  would  con- 
stitute a  good  defense,"  etc.  (to  stronger  effect). 

In  Tompkins  v.  Hill,  145  Mass.  379-330,  the  court  says: 
"If  a  creditor  having  an  unliquidated  or  disputed  claim 
against  his  debtor,  accepts  a  sum  smaller  than  the  amount 
claimed  in  satisfaction  of  the  claim,  he  can  not  afterward 
maintain  an  action  for  the  unpaid  balance." 

The  law  so  explicitly  laid  down  in  these  authorities  is  the 
law  of  tlie  defense  here  insisted  upon.  And  being  the  law, 
even  if  the  facts  upon  which  the  defense  was  based  were  in 
dispute,  instead  of  being  admitted,  as  they  are  by  appellees, 
the  jury  should  have  been  so  instructed,  as  the  appellant 
requested  in  his  fourth  instruction,  which  would  have  told  the 
jury  '*  that  if  they  believed  from  the  evidence  thxit  Martin 
paid  plaintiffs  or  either  of  them  certain  sums  of  money  on 
tlie  express  condition  tliat  such  payments  were  to  be  in  full 
paymt;nt  of  the  amounts  due  on  the  lease  at  the  dates  of  such 
payment,  and  that  plaintiffs,  or  either  of  them,  accepted  such 
sums  after  the  express  declaration  by  defendant  that  he  ])aid 
them  only  on  condition  that  they  were  to  be  in  full  satisfac- 
tion of  all  claims  up  to  the  respective  dates  of  such  j>ayments, 
and  that  such  payments  were  made  by  defendant  and  received 
by  plaintiffs,  or  either  of  them,  for  the  entire  time  in  contro- 
versy, then  they  should  find  a  verdict  for  defendant." 

Mr.  John  C.  King,  for  appellees. 

Thompson  v.  Hill,  145  Mass.  379-380,  cited  by  appellant 
to  sustain  his  position,  lays  down  the  correct  rule,  and  is 
authority  for  appellees.  In  this  case  •'A  had  a  claim  against 
B  for  one-third  of  the  net  profits  of  an  enterprise  in  which 
they  were  jointly  engaged.     He  sent  a  letter  requesting  the 
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defendant  to   render  an  account.     The  defendant  in  reply 
Bent  a  letter  inclosing  an  account  in  which  he  credited  the 
plaintiff  with  one-third  of  the  profits  and  charged  him  with 
an  item  of  |260  claimed  to  be  duo  for  the  defendant's  serv- 
ices,   and  also  inclosing  a    check   for  the   balance  of  the 
account  thus  stated.     The  plaintiff  credited  the  check  to  the 
defendant  on  account,  but  he  did   not  agree  to  accept  it  in 
satisfaction   of    his  claim;   on   the  contrary    he    forthwith 
demanded    payment    of  the   said  amount  of  $260   of  the 
defendant,  and  upon  his  refusal  to  pay  at  once  brought  this 
suit     Held,  that   the  case  stands  in  legal  effect  the  same  as 
if  defendant  has   presented  his  account  in  a  check  and  per- 
sonal interview,  and  the  plaintiff  had  refused  to  agree  to  the 
account  or    accept    the    check  in  full   satisfaction."     There 
was  no  agreement  to  compromise,  and  no  accord  and  satisfac- 
tion, and  the  plaintiff  is  entitled  to  recover  the  balance  due 
her.     In  this  case  tlie  answer   was  (1)  a   general   denial,  (2) 
accord  and   satisfaction.     In  the  same  case    Moulten,  C.  J., 
says:     ^^If  a  creditor   having  an   unliquidated  or  disputed 
claim  against  his  debtor,  accepts  a  sum  smaller  than   the 
amount   claimed    in    satisfaction  of   the  -claim,  he  can  not' 
afterward  maintain   an  action   for  the  unpaid  balance  of  his 
original    claim.     This  proceeds  upon  the  ground   that  the 
parties  have   agreed  to  settle  an   unliquidated  or  disputed 
claim,  or 'in  other  words,  have  agreed  to  an  accord  and  sat- 
isfaction of  such  claim." 

It  was  held  in  this  case  that  the  facts  did  not  show  an 
accord  and  satisfaction,  and  that  the  action  could  not  be  main- 
tained. And  tlie  case  is  on  all  fours  with  the  one  at  the  bar, 
with  the  exception  that  in  the  Massachusetts  case  the  accord 
and  satisfaction  was  pleaded.  In  the  case  at  bar  only  the 
general  issue  is  pleaded.  In  the  case  at  bar  there  is  no  un- 
liquidated or  disputed  claim.  The  amount  due  is  fixed  by 
the  terms  of  the  lease,  and  the  only  question  is  whether  the 
facts  had  arisen  under  which  tlie  increased  rental  should  be 
paid.  And  Mrs.  White  did  not  accept  the  $25  in  compro- 
mise of  the  claim,  because  Martin  insisted  that  only  $25  was 
due. 
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In  Tattle  v.  Tiittle,  12  Mete.  551.  the  court  ruled  that 
acceptance  bj  the  plaintiflE  of  the  principal  sum  due  on  a  note 
for  $100,  which  by  its  terms  did  not  draw  interest,  with  the 
understanding  that  the  same  was  to  be  in  full  discharge  of  all 
claim  on  his  part  upon  it,  would  constitute  a  good  defense  to 
the  action.  The  court,  in  its  opinion,  says:  '"'Without  im- 
pugning the  general  principle  that  upon  an  express  agree- 
ment to  pay  a  specific  sum  of  money,  or  subsequent  agreement 
by  the  promisee,  without  any  new  consideration,  to  receive  a 
less  sum  in  money  in  discharge  of  such  promise,  would  con- 
stitute no  legal  defense  in  a  suit  for  the  balance  unpaid,  the 
court  are  clearly  of  opinion  that  the  facts  in  the  present  case 
as  admitted,  would  present  a  proper  case  for  litigation,  and  a 
question  of  so  much  doubt  and  uncertainty  as  to  the  issue, 
that  the  promisee  of  the  note  might  well  deem  it  for  his 
pecuniary  interest  to  accept  the  payment  of  the  principal  sum 
in  full  discharge  of  the  note,  rather  than  to  incur  the  expense 
of  litigation.  Said  agreement  to  accept  the  principal,  if  made 
under  circumstances  like  the  present,  and  the  actual  accept- 
ance of  the  same  in  pursuance  thereof,  would  constitute  a 
good  defense  to  the  prosecution."     lb.  p.  554. 

In  the  case  at  bar,  there  was  no  agreement  and  no  circum- 
stance from  which  an  agreement  could  be  implied  that  Mar- 
garet White  accepted  |25  in  payment  of  $40  reserved  in  the 
lease.  The  mere  fact  that  Martin  stated  that  it  was  in  full 
payment  does  not  bind  White,  she  expressly  refusing  to 
accept  it  as  such. 

InDonohue  V.  Woodberry,  6  Cush.  150.  it  is  held :  "  If  one 
owing  a  sum  of  money,  the  amount  of  which  is  not  ascer- 
tained and  fixed,  offer  his  creditor  a  certain  sum  declaring  it 
to  be  for  all  that  is  owing  him,  which  sum  is  accepted  by  the 
creditor,  such  acceptance  is  a  full  discharge  of  the  demand." 
Chief  Justice  Shaw  in  his  opinion  says  :  "  This  is  quite  dis- 
tinguishable from  a  tender  not  accepted  in  discharge  of  any 
debt  or  debts,  which  must  in  general  be  absolute  and  untram- 
meled  with  any  condition.  It  is  also  distinguishable  from  an 
accord  and  satisfaction,  where  something  other  than  money 
is  offered  on  one  side  and  received  on  the  other  in  satisfac- 
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tion  of  some  debt  or  duty.  The  ru'e  is  weirsettlcd,  that  the 
payment  of  apart,  although  offered  in  satisfaction,  is  not  a 
payment  of  the  whole,  and  is  no  defense  to  the  action  for  tlic 
balance.  But  that  rule  applies  strictly  to  a  case  of  supposed 
debt,  or  a  claim  for  a  liquidated  amount.  It  does  not  apply 
to  an  unliquidated  claim  for  damages.  Originally  the  present 
was  a  claim  for  services,  and  was  for  unliquidated  damages. 
Some  services  were  admitted  to  have  been  rendered,  but  the 
amount  was  denied  and  an  offer  was  made  of  a  less  sum  than 
that  claimed.  The  case  was  open  to  two  inquiries :  1,  as 
to  the  time  of  service;  and  2,  as  to  the  rate.  The  offer,  there- 
fore, of  $35,  was  both  to  liquidate  the  claim  and  pay  that  sum 
in  satisfaction.  The  acceptance  of  the  offer  fixed  and  liqui- 
dated the  sum,  and  was  in  the  nature  of  an  insimul  computas- 
sent  and  eo  instanti  discharged  it. 

In  Lee  v.  Dood,  2  West  JR.,  465,  a  tender  upon  express  con- 
dition was  pleadec^  and  proven,  and  that  the  tender  was 
accepted  upon  the  conditions  offered. 

In  Jenks  v.  Burr,  56  111.  450,  there  was  a  disputed  account 
between  the  parties,  and  one  tendered  the  other  a  certain  sura 
in  full  satisfaction  and  discharge  of  the  claim,  and  the  other 
received  the  sum  thus  tendered  on  the  terms  proposed.  In 
the  case  at  bar  there  is  no  disputed  account.  The  amount 
duo  was  liquidated  and  fixed  by  the  terms  of  the  lease.  In 
this  case,  cited  by  appellant,  on  page  454,  the  court,  imme- 
diately following  the  citation  quoted  by  appellant,  says:  "It 
is  always  a  question  of  fact  for  the  jury  whether  the  money 
was  tendered  in  full  satisfaction  and  discharge  of  the  claim, 
and  whether  it  was  received  on  the  terms  proposed  by  the 
party  to  whom  it  was  tendered." 

MoRAN,  P.  J.  This  action  was  brought  to  recover  a  bal- 
ance of  rent  alleged  to  be  due  under  a  certain  lease  between 
the  parties.  Said  lease  was  for  a  term  of  five  yeare  from 
August  11,  1885,  at  a  rental  of  $300  per  annnm,  payable  at 
the  rate  of  ?25  each  month  in  advance,  and  contained  the  fol- 
lowing stipulation : 

"  It  is  also  further  agreed  that  the  party  of  the  second  part, 
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if  the  mills  of  the  Union  Steel  Company  (formerly  Union 
Iron  &  Steel  Co.)  resume  operations  to  their  full  capacity 
during  said  tenn,  under  whatsoever  management,  he  shall  pay 
as  rental  the  sum  of  $40  per  month  instead  of  $25,  as  above 
spcciiied,  from  and  during  the  time  said  mills  resume  their 
operations, and  until  the  end  of  this  lease;  but  if  said  mills 
again  suspend  operations,  then  said  rental  shall  be  $25  per 
month  from  the  date  of  such  suspension." 

Appellee  claimed  that  the  mills  resumed  operations  in  May, 
1S86,  and  appellant  denied  that  there  was  then,  or  at  any 
other  time  prior  to  the  commencement  of  the  suit,  any  such 
resumption  of  operations  in  the  mills,  as  made  him  liable  to 
pay  the  increased  rent  under  the  terms  of  the  lease. 

Appellant  tendered  to  appellee  $25,  in  payment  of  the  rent 
for  the  first  month  after  the  dispute  arose,  as  the  whole  rent 
due  from  him,  and  she  refused  to  receive  the  sum  so  tendered, 
except  in  part  payment  of  said  rent,  and  each  succeeding 
month  an  additional  $25  was  tendered  and  refused  until  the 
eleventh  month,  when  he  tendered  to  her  $275,  saying:  '* Here 
is  your  money  in  full,"  and  she  took  it  and  kept  it,  and  the 
next  month  he  again  tendered  her  $25  as  in  full  of  the  rent, 
and  slfe  took  it. 

The  claim  that  the  judgment  is  erroneous  and  should  be 
reversed  is  based  on  two  grounds,  which  we  will  consider  in 
the  following  orde^: 

Ist.  It  is  contended  that  the  receipt  of  the  money  tendered 
by  appellant  created  a  bar  to  an  action  for  any  further  rent, 
for  the  months  for  which  said  rent  so  received  was  tendered, 
and  the  court  erred  in  instructing  the  jury  that  "  the  accept- 
ance of  $25  per  month  would  not  prevent  a  recovery  unless 
the  same  was  accepted  upon  some  new  consideration  or  agree- 
ment." 

The  argument  is,  that  the  specific  tender  by  the  lessee,  with 
acceptance  by  llie  lessor,  without  dissent  from  the  terms  of 
the  tender,  constituted  an  accord  and  satisfaction  between  the 
parties.  The  rule  invoked  has  application  where  the  claim  is 
for  an  unliquidated  amount,  or  the  thing  paid  or  given  in 
satisfaction  of  a  liquidated  amount  is  personal  property  or 
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Beciiritics,  something  other  than  money;  and  such  are  the 
cases  cited  and  relied  on  by  appellant.  Adams  v.  Helm,  55 
Mo.  468,  was  where  promissory  notes  for  a  (iertain  amount 
secured  by  trust  deed,  were  tendered  in  payment  of  an  exist- 
ing indebtedness,  and  were  received  from  the  hands  of  the 
person  makin,^  the  tender,  with  tlie  remark  that  they  would 
be  held  as  collateral  to  the  indebtedness. 

The  court  held  that  as  the  notes  were  tendered  in  satisfac- 
tion of  the  debt,  they  must  be  held  to  be  so  received.  !Nor 
is  the  case  one  depending  on  the  doctrine  of  accord  and  satis- 
faction; for  there  was  an  agreement  between  the  parties  that 
sucli  notes  secured  by  trust  deed  would  be  received  by  the 
creditor  as  cash.  Jenks  v.  Burr,  56  111.  450,  was  a  suit  to 
recover  for  work  and  materials  where  the  amount  was  unliq- 
uidated and  in  controversy  between  the  parties.  What  the 
court  says  has  no  application  to  a  claim  ascertained  and  liqui- 
dated between  the  parties.  There  is  no  magic  in  a  tender  in 
such  case.  The  question  always  is,  whether  the  offer  and 
acceptance  amounted  to  an  accord  and  satisfaction,  and  if  the 
claim  is  unliquidated  and  in  dispute,  the  settlement  of  it  by  a 
tender  on  one  side  and  acceptance  on  the  other,  forms  a  good 
consideration  for  the  agreement  of  accord  and  satisf&ction. 
But  the  payment  in  money  of  a  part  of  the  whole  debt  is 
not  a  good  satisfaction,  even  if  accepted,  when  tlie  amount  of 
the  debt  has  been  ascertained  and  liquidated,  because  to 
accept  less  than  the  real  debt  is  a  mere  nudum  pactum.  Pay- 
ment of  a  less  sum  where  a  release  is  given  will  constitute  a 
bar  to  the  recovery  of  the  balance,  because  the  release  is 
under  seal,  which,  of  itself,  implies  a  sufficient  consideration. 

"It  is  a  general  rule"  (said  McAllister,  J.,  in  Capital  City 
M.  F.  Ins.  Co.  V.  Detwiler,23  111.  App.  659),  "that  where  the 
amount  of  the  debt  is  fixed  and  certain,  or  capable  of  being 
reduced  to  certainty  by  computation,  the  payment  of  a  part 
of  such  debt  can  not  have  the  effect  of  an  accord  and  satis- 
faction without  a  release  under  seal;  but  where  the  amount 
or  debt  is  unascertained  and  not  fixed  or  certain,  the  rule  is 
otherwise,  and  the  payment  and  acceptance  in  satisfaction  of 
a  less  sum  will  support  a  plea  of  accord  and  satisfaction." 
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Now,  suppose  the  fact  to  be  that  the  conditions  existed 
which  made  it  the  duty  of  appellant  to  y&y  tlie  $40  per  month, 
agreed  upon  in  the  lease,  could  the  acceptance,  by  appellee, 
by  an  amicable  agreement,  of  a  less  suin,  bar  her  right  to 
recover  the  balance?  The  authorities  with  one  accord  answer 
no.  **  And  it  was  resolved  by  the  whole  court  that  payment 
of  a  lesser  sum  on  the  day,  in  satisfaction  of  a  greater,  can 
not  be  any  satisfaction  for  the  whole,  because  it  appears  to 
the  judges  that  by  no  possibility  a  lesser  sum  can  be  a  satis- 
faction to  tiio  plaintiff  for  a  greater  sum."  Fennel's  Case,  3 
Coke,  238. 

But  the  tender  and  acceptance  of  a  lesser  sum  only  amount 
to  an  agreement;  and  unless  there  is  some  new  consideration, 
must  be  as  ineffectual  to  discharge  the  debt  as  an  agreement 
otherwise  formed.  To  amount  to  an  accord  and  satisfaction, 
the  creditor  must  receive  some  actual  benefit  that  he  would 
not  otherwise  have  had.  Am.  &  Eng.  Ency.  of  Law,  title, 
Accord  and  Satisfaction,  and  cases  there  cited. 

"  If  the  demand  to  be  satisfied  Is  a  definite  sum  of  money, 
and  the  sum  to  be  paid  in  satisfaction  ^also  money,  the  satis- 
faction must  equal  the  claim ;  but  if  tlie  claim  is  for  unliqui- 
dated damages,  or  the  thing  done  or  given  is  not  money,  the 
question  of  adequacy  does  not  arise.  It  is  enough  that  some- 
thing substantial,  which  one  party  is  not  bound  by  law  to  do, 
is  done  by  him,  ^r  somethini;  which  lie  has  a  right  to  do  he 
abstained  from  doing  at  the  request  of  the  other  party. 
Watson  v.  Elliott,  57  N.  H.  611. 

Now  it  is  very  clear  that  appellant  was  bound  by  his  lease 
to  pay  the  $25  per  month  at  all  events.  That  amount  was 
not  in  dispute,  but  was  ascertained,  and  its  payment  was  made 
dependent  on  no  contingency.  How  can  his  doing  of  that, 
which  he  was  bound  by  law  to  do,  be  made  the  consideration 
for  discharging  him  from  doing  something  else  which  he 
agreed  to  do?  A  new  consideration  for  his  paying  the  $25 
per  month  was  unnecessary.  A  new  agreement  by  him  to 
pay  it  would  not  be  binding  upon  him.  Kunnamaker  v.  Cord- 
ray,  54  III.  803. 

Therefore  in  taking  the  money  tendered,  no  matter  what 
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the  conditions  were,  appellee  got  nothing  but  that  to  which 
8he  had  a  prior  title,  a  prior  riirht,  and  receiving  that  could 
not  be  receiving  a  satisfaction  for  something  else. 

If,  therefore,  the  plaintiff  had  a  cause  of  action  for  the 
additional  rent,  it  could  only  be  extinguished  by  a  satisfaction 
which  she  agreed  to  accept,  but  such  agreement  must  be  on 
a  new  and  snfKcieiit  consideration.  Cumber  v.  Wane,  1 
Smith's  Treading  Cases,  606,  and  notes;  Neal  v.  Handley,  116 
111.  418;  Hayes  v.  Mjxssachusetts  Life  Ins.  Co*,  126  111.  ^2% 
638;  Rose  v.  Oall,  26  Conn.  392;  Miller  v.  Holden,  18  Vt. 
337. 

Connsel's  contention  as  to  the  effect  of  tlie  tender  and 
acceptance  can  not  bo  sustained;  and  the  court  was  correct  in 
giving  the  instruction  complained  of. 

2d.  We  are  of  opinion,  however,  that  the  contention  that 
the  verdict  is  not  warranted  by  tlie  evidejice,  is  sustained. 
Before  appellee  could  be  entitled  to  recover  $40  per  month 
rent,  it  must  be  shown  that  the  mills  did  resume  o)>crations 
to  their  full  capacity.  Th^  proof  shows  that  the  mills  when 
they  suspended  prior  to  the  execution  of  the  lease,  were 
operating  2,231  men.  The  mills  were  rebuilt  in  part  and 
thereafter  employed  1,500  to  2,000  men;  at  no  time  after 
resuming  did  they  exceed  2,000,  and  the  average  number 
em])loyed  was  not  over  1,700. 

What  was  known  as  the  Molten  Mill  never  did  resume,  but 
its  space  was  devoted  to  warehouse  purposes,  and  only  six 
men  were  at  work  in  it,  wliere  before  the  suspension  400  to 
500  men  were  employed. 

When  the  business  of  appellant  (saloon  keeping  adjacent  to 
the  works)  is  taken  into  consideration,  it  is  rendered  probable 
and  almost  certain  that  what  the  parties  meant  by  ^^  the  mills 
resuming  to  their  full  capacity,"  was  that  they  should  resume 
the  employment  in  the  works  of  substantially  the  same  num- 
ber of  men  that  had  been  employed  before  the  suspension. 
Capacity  could  not  have  had  reference  to  output,  because 
that  could  be  of  no  interest  to  the  parties. 

The  resumption  by  the  mills  to  their  full  capacity  was  a 
condition  precedent  to  appellant's  liability  for  the  increased 
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rent  In  such  cases  the  condition  precedent  mnst  be  exactly 
performed  or  fulfilled,  before  the  liability  contingent  thereon 
can  be  enforced.  Oakley  v.  Morton,  11  N.  T.  25;  7  Wait's 
Actions  and  Defenses,  356. 

Proof  of  the  happening  of  the  event  strictly  as  provided  for 
in  the  condition,  will  not  be  dispensed  with  although  the 
event  has  become  irapossible  without  the  fault  of  the  plaintiff. ' 

So  this  strict  rule  would  operate  under  this  clause  of  the 
lease  against  both  parties.  If  appellant  had  become  liable  for 
the  increased  rent,  in  accordance  with  the  terms  of  the  con- 
dition, he  could  not  relieve  himself  by  proof  that  the  mills 
had  again  partially  suspended  operations.  He  must  show  a 
total  suspension  in  order  to  niduce  the  rent,  and  relieve  him- 
self from  tlie  performance  of  his  ctjptract.  Bruce  v.  Snow, 
20  N.  H.  484;  Jones  v.  U.  S.,  96  IT.  S.  24. 

The  appellee  could  have  made  the  contract  diflFerently,  but 
it  is  not  the  question  whether  the  contract  was  wise  or 
unwise.  The  parties  made  a  contract  with  reference  to  a 
matter  about  which  it  was  lawful  for  them  to  contract,  and 
neither  court  nor  jury  has  the  right  to  soften  its  conditions 
or  alter  its  terms.     Townsend  v.  Water  Com.,  63  111.  26. 

The  evidence  did  not  authorize  the  verdict  that  the  mills 
had  resumed  to  their  full  capacity,  and  the  judgment  must) 
therefore,  be  reversed  and  the  case  remanded. 

•  Beveraed  and  remanded. 


Patrick  H.  Heffron 

V. 

Henry  J.  Milligan, 


Seceheri — Expenditures-^A I lotoance  t^, 

1.  A  receiver  will  not  generally  be  Hilowed  to  incnr  liabilities  for 
repairs  against  the  estate  in  bis  hands,  or  be  credited  with  any  outlay  there- 
for, which  are  not  made  by  leave  of  court  first  applied  for  and  obtained. 

2.  Incases  where  it  is  shown  that  expenditures  for  repairs  made  with- 
ont  permission  are  very  small,  or  that  the  receiver  acted  in  good  faith  and 


I 


292  Appellate  Courts  of  Illinois. 


Vol.  40.]  Heffron  v.  Milligan. 


for  the  best  intere^if  b  of  the  property  intrusted  to  him,  or  that  it  was  neces- 
sary to  act  immediately  in  order  to  prevent  damage,  such  action  may  be 
approved  by  the  court. 

3.  The  only  teruis  on  which  a  liability  incurred  for  repairs  should  be 
allowed  against  such  an  estate,  is  on  proof  that  the  amount  claimed  is  tbe 
lowest  market  price  at  which  the  work  could  be  done. 

4.  One  dealing  w  ith  a  receiver,  who  is  attempting  to  charge  such  property, 
is  bound  to  see  that  he  has  authority  to  do  so. 

5.  Upon  an  appeal  from  an  order  directing  the  payment  to  a  third  per- 
son of  a  sum  named  for  work  done  upon  a  hotel,  at  the  order  of  the  receiver 
thereof,  this  court  holds  that  the  allowance  for  work  done  before  a  certain 
date,  without  order  of  court,  was  erroneous,  and  that  the  evidence  does  not 
justify  the  making  of  such  repairs  without  such  order. 

[Opinion  filed  March  13,  1891.] 

Appkal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  EoBEBT  Jamieson,  Judge,  presiding. 

Messrs.  Osrobne  Bros.  &  Buhgett,  for  appellant. 
Mr.  C.  H.  Eemy,  for  appellee. 

MoKAN,  P.  J.  This  appeal  brings  up  for  review  an  order 
directing  the  payment  to  appellee  of  the  sum  of  $4,823.33,  for 
work  done  on  Gore's  Hotel  under  the  employment  and  direc- 
tion of  James  ^.  Kice,  who  was  receiver  of  said  hotel  prop- 
erty in  a  litigation  pending  in  the  court  between  Gore  and 
Heffron.  Heffron  objected  to  the  allowance  of  appellee's 
claim,  and  the  same  was  referred  to  the  master  to  take  proofs 
and  report  the  same  to  the  court 

The  master  took  proofs,  and  reported  findings  as  follows: 
That  about  June  13,  1889,  James  H.  Rice,  receiver  in  this 
cause,  employed  said  Milligan  to  do  certain  work  and  furnish 
certain  material  in  making  repairs  on  the  hotel  bnilding; 
that  Milligan  did  the  work  of  repairing  said  building,  and 
did  work  and  fnrnished  materials  in  said  repairs  from  that 
time  to  July  16,  1889,  amounting  to  $1,256.24;  that  an  order 
was  entered  herein  on  July  16,  1889,  by  which  said  Rice  was 
granted  leave  to  make  re  pairs  upon  said  building  not  to  exceed 
$5,000;  that  Milligan  went  on  with  repaira  and  completed 
said  repairs  about  November  18,  18S9j  that  tlie  work  done 
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and  materials  furnished  by  Milligan  after  the  entry  of  such 
order  amounted  to  $3,567.09;  that  said  repairs  were  neces- 
sary and  proper,  and  for  the  lasting  benefit  and  improvement 
of  the  estate;  that  Milligan  claims  $4,823.33  for  tlie  work 
done  and  materials  furnished  in  and  about  said  repairs;  that 
said  work  done  and  materials  furnished  by  Milligan  as  afore* 
said  are  reasonably  worth  said  sum,  and  the  master  recom- 
mends an  order  directing  the  receiver  to  pay  said  sum  to 
Milligan. 

Appellant  filed  objections  to  said  report,  which  were  over- 
ruled by  the  master  and  were  filed  in  the  court  as  exceptions, 
and  were,  on  a  hearing,  overruled  by  the  court,  and  the  entire 
claim  ordered  paid.  The  amount  allowed  for  work  done  after 
July  16,  1889,  was  for  repairs  made  under  the  authority  of 
an  order  of  court,  and  as  to  such  repairs,  the  only  question 
before  the  master  was,  whether  the  proof  showed  that  the 
particular  work  charged  for  as  being  done,  after  said  date, 
was  in  fact  performed,  and  was  reasonably  worth  the  amount 
charged  for  it. 

It  is  not  questioned  by  appellant  that  the  work  charged  for 
as  performed  after  the  order  of  court  was  obtained,  was  in 
fact  done,  and  we  are  of  opinion  that  there  was  no  exception 
under  which  appellant  can  question  the  finding  of  the  master, 
that  said  work  and  materials  were  reasonably  worth  the  sum 
charged  for  them.  So  much  of  the  order,  therefore,  as  allows 
the  payment  for  said  work  done  after  July  16,  1889,  must 
stand.  "^ 

Appellant  has,  however,  full  and  direct  exceptions  to  the 
allowance  of  any  sum  whatever  to  Milligan  for  work  done  or 
materials  furnished  by  him  prior  to  July  16th,  based  on  the 
objection  that  before  said  date  there  was  no  order  of  the 
court  authorizing  the  receiver  to  make  repairs,  and  that  there 
IS  no  proof  in  the  record  which  warrants  tlie  allowance  for 
repairs  made  under  such  circumstances. 

The  general  rule  is  well  settled,  that  a  receiver  will  not  be 
allowed  to  incur  liabilities  for  repairs  against  tlie  estate  in  his 
hands,  or  be  credited  with  any  outlays  therefor  which  are 
not  made  by  leave  of  coiu*t  first  applied  for  and  obtained. 


294  Appellate  Courts  op  Illinois. 

-— 

You  40.]  fieffron  v.  Milligan. 

The  exception  to  the  rule  is,  that  his  action  may  be 
approved  by  the  court  where  repairs  are  made  without  per- 
mission  if  the  sum  expended  or  incurred  is  very  small,  or  if 
it  be  shown  that  he  acted  in  good  faith  and  for  the  best  inter- 
ests of  the  property  intrusted  to  him,  or  that  it  was  necessaiT 
to  act  immediately,  in  order  to  prevent  damage.  Beach  on 
Receivers,  Sec.  282;  High  on  Receivers,  Sec.  798. 

This  rule  is  recognized  and  applied  in  its  utmost  strictness 
in  this  State,  as  shown  by  Hooper  v.  Winston,  24  III.  353. 

As  illustration  of  what  the  courts  consider  necessary  pro- 
tecti'on  of  property,  see  Brown  v.  Hazelhurst,  64  Md.  26, 
where  the  contest  was  over  the  payment,  without  previous 
direction,  of  a  premium  for  insurance  on  tlie  property. 

In  this  case  the  master  has  found  the  repairs  were  necessary 
and  of  lasting  benelit  to  the  estate.  An  examination  of  the 
evidence  discloses  that  the  repairs  were  not  necessary  to  the 
preservation  of  the  propei-ty.  They  were  desirable  repairs, 
of  a  character  to  probably  make  the  property  more  remuner- 
ative, but  not  necessary  in  the  sense  that  the  property  would 
be  injured  unless  they  were  made. 

But  the  main  obstacle  to  allowing  for  this  portion  of  th^ 
work  is  the  lack  of  proper  evidence  that  the  items  of  work 
and  material  charged  for  were  furnished,  or  that  the  prices 
charged  were  fair  and  reasonable;  and  the  exception  to  the 
master's  report  raises  this  question  as  to  this  part  of  the  bill, 
while  it  does  not  as  to  the  other.  Appellee  produced  a  bill 
before  the  master  taken  from  his  books  by  his  bookkee^ier. 
He  was  unable  to  testify  that  the  items  charged  for  material 
were  correct,  and  no  other  witness  was  called  to  testify  to  the 
bill.  The  foreman  swears  as  to  the  time  of  the  men,  and  it 
may  be  said  that  a  number  of  hours'  work  were  proved,  but 
no  evidence  was  given  as  to  the  reasonableness  of  price 
charged  per  hour. 

The  manner  in  which  the  receiver  permitted  the  work  to 
be  done  and  carried  on,  was  imprudent  and  reckless  to  the  last 
degree.  Appellee  was  told  by  the  receiver  to  look  through 
the  hotel  and  see  what  repairs  were  needed,  and  put  it  3n 
proper  shape.     There   were  no  dii*ections,  no  instructions, 
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except  to  666  what  repairs  were  needed,  and  go  ahead  and  do 
tlie  work. 

The  receiver  did  not  go  over  the  hotel  with  appellee.  The 
hotel  had  eight  floors  and  240  rooms,  and  after  appellee 
looked  it  over  he  declined  to  give  an  estimate  as  to  the  cost 
of  the  work,  but  proposed  to  do  a  portion  of  the  upper  floor 
and  average  the  work,  and  when  that  was  done  appellee  told 
the  receiver  that  the  work  would  cost  between  $4,500  and 
$5,000.  This  was  not  the  course  that  a  careful  and  prudent 
business  man  would  pursue  in  having  such  work  done  for 
himself.  It  will  not  do  to  allow  receivers  to  charge  the 
estates  in  their  hands  without  authority  of  the  court  and  by 
such  a  loose  and  generous  method  as  was  here  pursued  with 
appellee.  It  is  said  that  it  was  difficult  to  obtain  estimates 
on  such  work.  It  does  not  appear  that  the  attempt  to  obtain 
bids  was  made.  We  think  it  very  improbable  that  con- 
tractors would  refuse  to  compete  for  such  work  if  it  was 
properly  authorized,  and  duly  brought  to  the  attention  of 
persons  engaged  in  the  business  of  doing  such  work.  The 
only  terms  on  which  a  liability  incurred  as  this  was  should  be 
allowed  against  an  estate,  is  on  proof  that  the  amount  claimed 
is  the  lowest  market  price  at  which  the  work  could  be  done. 
Appellee  knew  that  he  was  dealing  with  a  trustee  who  was 
attempting  to  charge  the  property  of   others,  and  was  bound 

to  see  that  such  trustee  had  authoritv.     He  was  bound  to 

If 

know  that  if  the  receiver  had  applied  for  authority,  no  court 
would  have  given  him  power  to  authorize  a  workman  to  go 
forward  and  make  such  extensive  repairs  and  improvements 
on  his  own  judgment  and  discretion.  Such  a  method  is  ex 
parte  in  tlie  most  dangerous  and  objectionable  sense. 

The  proof  has  not  been  made  that  justified  the  allowance 
of  this  portion  of  the  claim,  either  in  favor  of  the  receiver  or 
the  api^llee.  No  exigency  existed  which  justified  proceeding 
with  the  work  without  authority.  We  see  that  no  authority 
would  have  been  given  to  proceed  as  was  here  done.  Evi- 
dence of  the  justice  and  fairness  of  the  claim  is  lacking.  We 
are  not  disposed  to  relax  the  salutary  rule  that  has  been  so 
often  announced  with  reference  to  such  unauthorized  expend- 
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itnres  by  receivera  or  trustees,  and  we  have  not  the  right  to 
do  so  if  we  were  so  disposed.  We  can  not  deal  generously  and 
accommodatingly  with  proj^rty  in  the  hands  of  the  court.  In 
order  to  prevent  lax  administration,  the  temptation  to  which 
is  so  great,  the  rules  which  limit  the  discretion  of  oflScers  of 
tlie  court,  the  wisdom  and  propriety  of  which  receive  frequent 
demonstration  but  seldom  more  pointed  illustration  than  in 
this  case,  must  be  rigidly  enforced. 

We  are  compelled,  therefore,  to  the  conclusion  that  the 
claim  of  appellee  for  work  alleged  to  bo  done  and  materials 
furnished  prior  to  July  16,  1889,  was  improperly  allowed 
against  the  objection  of  appellant.  The  order  of  the  Superior 
Court  will  tlierefore  stand  affirmed  as  to  the  sum  of  $3,667.09, 
and  will  be  reversed  as  to  the  allowance  of  said  sum  of  $1,256.24. 

Affirmed  in  part  atid  reversed  in  j^rt. 


Sadie  Terhune 


40    898  V. 

Canute  R.  Matson  et  al. 
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Replevin — Chattel  Mortgage — Retorno. 

1.  A  recital  in  a  mortg^age  that  the  mortgagor  is  "of  the  town  of  South 
Chicago/*  having  hit)  place  of  business  therein,  can  not  operate  to  estop  the 
mortgagee  from  showing  that  the  mortgtigor^s  residence  was  at  the  time  of 
the  making  of  the  mortgage  in  a  foreign  State,  or  in  the  town  of  "North 
Chicago,*' the  acknowledgment  having  been  taken  before  a  justice  of  the 
latter  town. 

2.  In  an  action  of  replevin  brought  to  recover  th^  stock,  furniture  and 
iixtures  of  a  paloon,  seized  and  held  on  a  distress  warrant  and  a  judgment 
against  plaintiff's  husband,  >ihe  claiming  the  good^t  by  virtue  of  a  chattel 
mortgage  made  to  her  by  him,  and  a!so  as  having  purchased  and  taken  po^ 
session  of  the  same  prior  to  the  seizure  thereof,  this  court  holds,  in  view  of 
the  evidence,  that  the  judgment  for  the  defendants  can  not  stand. 

[Opinion  filed  March  13,  1891.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Geokge  Dkiggs,  Judge,  presiding. 
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Mr.  Charles  J.  Bsattie,  for  appellant. 

Messrs.  C.  H«  Eemt  and  Fsed  L.  Bbooks,  for  appellees. 

Watorman,  J.  Appellant  brought  against  appellees  an 
action  of  replevin  to  recover  the  stock,  furniture  and  fixtures 
of  a  saloon  in  Chicago.  The  goods  had  been  seized  and  were 
held  bj  appellees  on  a  distress  warrant  and  a  judgment  against 
Stephen  A.  Terbune,  the  husband  of  appellee,  and  one  C.  O. 
Lowery. 

Appellant  claimed  the  goods  by  virtue  of  a  chattel  mort- 
gage made  to  her  by  Stephen  Terhune,  and  also  as  having 
purchased  and  taken  possession  of  the  same  some  two  weeks 
prior  to  the  seizure.  The  mortgage  was  executed  and  recorded 
some  two  months  prior  to  any  seizure  of  the  goods  by  appel- 
lees. The  mortgage  was  acknowledged  October  16,  1887, 
before  a  justice  of  the  peace  of  the  town  of  North  Chicago, 
in  which  town  Stephen  Terhune  testified  he  then  resided;  the 
only  other  evidence  as  to  this  point,  tended  to  show  that  his 
residence  at  that  time  was  in  Minnesota.     The  mortgage  read : 

"  Know  all  men  by  these  presents,  that  Stephen  A.  Terhune, 
of  the  town  of  South  Chicago." 

The  court  below  being  of  the  opinion  that  the  evidence  did 
not  show  that  Stephen  Terhune,  when  he  executed  this  mort- 
gage, was  a  resident  of  the  town  of  North  Chicago,  held  it 
Toid  as  to  his  creditors  and  found  the  issues  for  appellees. 

The  statute  in  relation  to  chattel  mortgages  provides  that, 
if  the  mortgagor  is  not  a  resident  of  this  State  at  the  time  of 
making  the  acknowledgment,  then  the  mortgage  may  be 
acknowledged  before  any  officer  authorized  by  law  to  take 
acknowledgment  of  deeds.     Sec.  2,  Chap.  95,  R.  S. 

If,  therefore,  Stephen  Terhune,  October  15,  1887,  resided 
in  Minnesota,  the  acknowledgment  was  sufficient,  unless  the 
recital  that  he  was  of  the  town  of  South  Chicago  is  control- 
ling and  can  not  bo  contradicted.  The  mortgage  does  not  say 
that  he  is  a  resident  of  the  town  of  South  Chicago,  but  that 
he  is  of  such  town,  which  was  true,  as  his  place  of  business 
was  there.     We  see  no  reason  why  appellant  should  be,  by 
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this  recital,  estopped  to  show  the  truth  as  to  tlie  residence  of 
tlie  mortgagor.  Appellees  do  not  claim  to  have  relied  upon 
this  recital  or  to  have  done  or  suffered  anything  because  of  it 

The  court  below  found  property  in  Matson  and  Clark. 
Under  tlie  issues  there  was  no  evidence  warranting  a  finding 
of  tlie  property  in  Clark.  He  claimed  by  virtue  of  a  dis- 
tress warrant  he  had  issued,  but  no  evidence  whatever  was 
offered  showing  that  the  relation  of  landlord  and  tenant  ex- 
isted between  him  and  those  against  whom  the  warrant  ran; 
moreover,  there  was  no  plea  setting  up  property  in  Clark, and 
consequently  it  was  improper  to  find  property  in  and  give  to 
him  a  writ  of  retomo.     Van  Namee  v.  Bradley.  69  111.  299. 

There  ought  to  have  been  a  disposition  of  tlie  cause  as  to 

William  L.  Goggin,  as  to  whom,  by  oversight  or  otherwise, 

there  was  none. 

Beveraed  and  remanded^ 


40    :>96 
145s  2381 
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^-^  ^  William  K.  Vanderbilt 

V. 

Charles  B.  Williams. 

Mechanics^  Lien  a — Leasehold  Interest, 

1.  A  mechanic  employed  by  a  lesflee  to  repair  a  given  builrfinflr.  may  in 
view  of  the  intended  cancellation  of  the  iease  by  the  lessor  for  the  non-pay- 
ment of  rent,  pay  the  rent,  aBsume  the  burden  of  the  lease,  and  assert  v 
mechanic's  lien  upon  the  leasehold  inteFest  of  the  lessee  for  the  improve- 
ments made  by  him. 

2.  A  party  is  not  entitled  to  a  mechanic's  lien  npon  the  fee  of  premises 
to  secure  his  pay  for  improvements  made  thereon  at  the  instance  of  a  tenant 
having  a  lease  for  years. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepaed,  Judge,  presiding. 

Messrs.  William  Elmobs  Foster  and  !Robert  Mather,  for 
appellant 
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Messrs.  Abbott,  Oliver  &  Showalteb,  for  appellee. 

Waterman,  J.  The  bill  in  this  ease  alleged  that  appellant, 
by  his  agent,  Fliny  B.  Smith,  on  the  6th  day  of  July,  1889, 
leased  to  Lewis  Bartels,  James  Crelly  and  Florence  E.  Suits, 
the  premises  known  as  Nos.  300  and  302  South  Clark  street, 
Chicago,  for  the  term  of  live  years,  at  a  monthly  rental  of 
$250;  that  the  premises  were  then  in  a  ruinous  condition, 
unfit  and  useless  for  occupancy;  that  Bartels  on  the  2d  day 
of  August,  1889,  made  a  written  contract  with  complainant 
(appellee),  whereby  complainant  agreed  to  finish  and  com- 
plete certain  work  upon  said  building  by  September  1,  1890, 
according  to  plans  and  specifications  prepared  by  one  Oscar 
Cobb,  for  the  sum  of  $3,800 ;  that  he  did  extra  work, 
ordered,  to  the  amount  of  $996,  and  completed  the  entire 
work  by  September  13th,  the  extra  work  prolonging  the  com- 
pletion of  the  entire  contract  from  the  1st  fo  the  13th  of  Sep- 
tember; that  on  the  10th  day  of  September,  he  learned  that 
Bartels,  Crelly  and  Suits  had  not  paid  the  second  installment 
of  rent,  and  it  was  doubtful  if  they  could  raise  the  money  to 
pay  for  work  or  to  convert  the  building  into  a  theater  as  they 
had  contemplated:  that  on  said  last  mentioned  day  he  had 
an  interview  with  Smith,  who  gave  him  to  underbtand  that 
the  old  lease  would  be  canceled  and  a  new  lease  given  to  him 
upon  the  terms  of  the  old  lease,  and  that  in  any  event 
he  would  get  his  pay  for  the  work  done  by  liim  on  the 
building;  that  relying  on  what  Smith  told  him,  he  went  on 
and  finished  his  work  on  the  13th  day  of  September;  that 
on  the  14th,  Smith  informed  him  he  had  canceled  the  lease 
and  that  he,  complainant,  must  look  to  Bartels  for  his  ]^ay; 
that  his  work  has  added  to  the  value  of  the  building  the  sum 
of  $4,796;  that  Bartels  is  irresponsible,  and  unless  complainant 
can,  under  the  general  doctrine  of  equity,  hold  the  building  or 
its  owner  liable  to  pay  for  the  work  he  has  done,  he  will  be 
defrauded  out  of  his  pay;  therefore  prays  that  his  equitable 
lien  upon  the  building  may  be  established. 

The  principal  question  of  fact  in  dispute  is  as  to  what 
occurred  between  Smith  and  appellee  on  the  10th  of  Septem- 
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ber.  Uj)on  the  hearing  appellee  testified  that  he  saw  Smith 
on  the  10th;  that  Mr.  Cobb  asked  Smith  if  he  canceled  the 
lease  to  let  him,  appellee,  have  it.  That  Mr.  Smith  said  that 
lie  would  have  to  cancel  that  lease  before  he  made  any  prom- 
ises; that  he,  appellee,  told  Smith  if  he  could  get  the  lease, 
he  could  get  plenty  of  money  to  finish  it  and  make  a  theater 
out  of  it  the  same  as  anybody. 

The  question  being  put  to  him,  if  he  asked  Smith  for  a  lease, 
he  replied :  *' Well,  I  don't  know  as  I  asked  him  any  more  about 
that  because  he  had  said  that  he  would  have  to  cancel  the 
other  one  first,  and  then  he  would  see  about  making  one  out 
to  me  or  some  one  else." 

Smith  testifies  that  neither  Cobb  nor  Williams  made  any 
definite  proposition  at  this  conversation,  and  that  he  made  no 
promise  that  Williams  should  have  a  lease;  that  he  has  no 
recollection  that  Cobb  asked  him  (Smith)  if  he  canceled  the 
lease  to  make  one  out  to  Williams,  and  thinks  Cobb  did  not 
say  so,  although  he  will  not  swear  that  he  did  not  so  request 

Taking  appellee's  version  of  this  interview  to  be  the  true 
one,  it  amounts  to  simply  this:  that  appellee  asked  Smith  if 
he  canceled  the  lease,  to  then  let  the  premises  to  him,  and 
that  Smith  refused  to  make  any  promises. 

What  were  appellee's  rights  at  this  time? 

He  und9ubtedly  had  an  equitable  right  to  pay  up  the  back 
rent  assume  the  burden  of  the  lease  and  assert  a  mechanic's 
lien  u(K)n  the  leasehold  interest  of  Eartels  for  the  improve- 
ments he,  ap(>ellee,  had  put  thereon.  If  he  had  then  tendered 
the  back  i*ent  to  Smith,  the  lease  could  not  have  been  can- 
celed, lie  had  also  the  right  to  refuse  to  do  any  more  work 
on  the  premises  unless  Smith  agreed  to  whatever  he,  appellee, 
made  a  condition  of  going  on  with  the  work.  All  that  he  can 
have  lost  by  what  was  done  at  the  interview,  is  the  advantage, 
if  any,  of  availing  himself  of  the  right  to  do  one  or  both  of 
these  things. 

If  lio  lost  anything  by  reason  of  any  trust  or  confidence  he 
])ut  in  what  Smith  then  said,  or  any  hopes  raised  by  Smith's 
domoanor,  the  decree  in  this  cause  not  merely  restores  him  to 
the  condition  in  whidi  he  then  was,  but  gives  to  him  what  he 
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then  neither  had  nor  claimed,  viz.,  a  lien  npon  the  fee  of  the 
land  for  the  full  amount  of  the  amount  owed  to  him  by  Bar- 
tels,  instead  of  a  lien  upon  the  leasehold  interest  of  Bartels, 
subject  of  course  to  all  tlie  payments  and  conditions  of  the 
lease.  It  does  not  appear  that  any  considerable  amount  of 
work  was  done  after  the  10th. 

Appellee  seems,  at  the  interview  with  Smith  on  the  10th,  to 
have  fully  understood  that  Smith  made  no  promises;  if  appel- 
lee meant  then  to  secure  any  rights,  he  should  have  tendered 
to  Smith  the  back  rent;  this  would  have  prevented  a  forfeit- 
ure of  the  lease,  but  would  not  have  assured  to  appellee  any- 
thing beyond  an  opportunity  to  maintain  his  mechanic's  lien. 

It  is  questionlible,  not  only  whether  the  leasehold  interest 
had,  on  the  10th,  any  considerable  value,  but  if  the  improve- 
ments made  by  appellee  really  added  anything  to  the  value  of 
the  premises;  it  is  unnecessary  to  discuss  the  evidence  upon 
this  branch  of  the  case,  as  in  the  view  we  take,  no  ground  is 
shown  for  the  assertion  and  enforcement  of  an  equitable  lien. 

The  decree  of  the  court  below  is  reversed,  with  directions 

to  dismiss  the  bill. 

Jieversed  and  remanded  with  directions. 


George  C.  Whipple 

V. 

The  People  op  the  State    of  Illinois,  for  use, 

ETC. 

Principal  and  Surety — Insolvency — Poor  Debtor — Discharge — Chap. 
12,  R.  8.  1872. 

1 .  When  a  cause  is  finally  disposed  of  at  one  term,  a  court  can  not  at 
another  term  undo  what  it  did  at  the  previous  term;  but  a  motion  at  the 
term  at  which  the  final  action  was  had)  continued  over,  may  continue  thj 
control  of  the  court  over  such  action. 

2.  In  an  action  against  a  surety  upon  an  appeal  bond,  given  upon  the 
continuance  of  the  hearing  upon  an  application  to  the  County  Court  for  dis 
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charge  from  arrest  on  a  ca.  8a. ^  thiR  court  holda,  in  view  of  the  evidence, 
that  the  condition  of  the  bond  had  been  performed;  the  principal. having 
appeared  and  by  order  of  court,  been  discharged. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Conrtof  Cook  County;  the  Hon. 
R.  W.  Clifford,  Judge,  presiding. 

Mr.  W.  B.  Cunningham,  for  appellant. 

Messrs.  Willard  C.  Smith  and  August  Marx,  for  appellee 

Gary,  J.  George  W.  Cooper  had  been  arrested  on  a  ca.  sa, 
issued  by  a  justice  in  a  civil  suit  and  applied  to  the  County 
Court  for  his  discharge  under  the  Insolvent  Debtor  Act, 
Chap.  72,  R.  S.  1872. 

Under  Sec.  8  he  gave  a  bond  for  his  Rp])earance  at  a  time 
to  which  the  hearing  was  adjourned,  with  the  appellant  as 
surety.  The  hearing  was  several  times  adjourned,  and  Ifo- 
vember  22, 1889,  nearly  eight  months  after  the  bond  was  given, 
an  order  was  entered  by  the  County  Court  as  follows: 

"This  day  said  cause  comes  on  to  be  heard  on  the  petition 
of  George  W.  Cooper  to  be  released  from  arrest,  and  there- 
upon comes  said  George  W.  Cooper  in  person  and  by  counsel 
and  said  arresting  creditor  not  appearing  in  person  or  by 
attorney,  it  is  ordered  by  the  court  that  said  petitioner,  George 
W.  Cooper,  be  and  he  is  hereby  discharged  from  his  said 
arrest  and  custody.  That  said  petitioner  is  hereby  dismissed 
and  that  said  Cooper  go  hence  without  delay." 

December  5,  1889,  which  was  still  in  the  Kovember  term, 
the  court  made  this  order  in  the  case: 

"This  day,  on  motion  of  said  Willard  C  Smith,  it  is 
ordered  by  the  court  that  said  cause  be  and  is  hereby  re- 
instated on  the  trial  calendar  of  this  court" 

It  probably  makes  no  diflfcrence,  but  the  fact  appears  to  be 
that  the  appellant  had  no  notice  of  the  latter  order,  or  that 
the  court  would  be  called  upon  for  further  action  in  the  case 
after  November  22,  1889. 
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Jantiary  10,  1890,  which  was  in  the  December  term,  1889, 
the  court  entered  in  the  cause  this  order: 

"  This  day  said  cause  comes  on  to  be  heard  on  the  petition  of 
said  debtor  to  bo  released  from  his  said  arrest;  thereupon  comes 
said  arrestinof  creditor  by  his  attorney,  and  said  debtor  being 
three  times  solemnly  called  comes  not  but  herein  makes  de- 
fault, wherefore  on  motion  of  the  attorney  for  said  arrestino; 
creditor  it  is  ordered  by  the  court  that  said  petition  be  and 
is  hereby  dismissed  for  want  of  prosecution  and  tliat  said 
petitioner  be  and  is  hereby  remanded  to  the  custody  of  the 
sheriff  of  this  county." 

The  order  of  December  6th  does  not  in  terms  set  aside  the 
previous  one  of  November  22d.  If  it  were  necessary  it  might 
perhaps  be  demonstrated  that  the  last  mentioned  order  is  still 
in  force,  and  therefore  that  the  order  of  January  10,  1890, 
being  at  another  term,  was^ade  without  jurisdiction,  as  the 
cause  had  been  finally  disposed  of  at  a  previous  term.  Cook 
V.  Wood,  24  111.  295,  holding  that  when  a  cause  is  finally  dis- 
posed of  at  one  term,  the  court  can  not  at  another  term  undo 
what  it  had  done,  has  been  approved  and  followed  in  a  great 
many  cases. 

A  motion  at  the  term  at  which  the  final  action  was  had,  con- 
tinued over,  may  continue  the  control  of  the  court  over  such 
action.  This  was  first  decided  in  Windett  v.  Hamilton,  52 
III.  180,  and  several  times  since.  People  v.  Springer,  106  111. 
542. 

The  substant'al  ground, 'however,  for  reversing  this  judg- 
ment is  that  the  condition  of  the  bond  had  been  once  per- 
formed. The  principal  had  appeared,  and  by  order  of  the 
court,  been  discharged. 

The  bond  executed  by  the  appellant,  though  not  so  called 
in  the  statute,  is  to  all  intents  a  bail  bond.  Bail  and  mainper- 
nors are  both  sureties  for  the  appearance  of  their  principal. 
The  former  may,  and  the  latter  may  not,  surrender  their  prin- 
cipal. The  difference  between  them  is  explained  by  Black- 
stone  (Com.  Vol.  3,  128)  that  "  bail  are  only  sureties  that  the 
party  be  answerable  for  the  special  matter  for  which  they 
stipulate;  mainpernors  are  bound  to  produce  him  to  answer 
all  charges  whatsoever." 
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*'Bail  have  their  principal  always  upon  a  string,  and  may 
pull  the  string  whenever  they  please,  and  render  him  in  their 
own  discharge."    Anon.,  6  Modern  R  231. 

"  When  a  party  is  bailed,  the  bail  have  a  right  to  go  into 
the  house  of  the  principal,  as  much  as  he  has  himself;  thoy 
have  a  right  to  be  constantly  with  him,  and  to  enter  when 
they  please,  to  take  him."     Sheers  v.  Brooks,  2  H.  Bl.  120. 

Under  the  first  section  of  the  act  before  referred  to,  the 
County  Court  is  always  in  session  for  business  under  that  act; 
but  if  there  were  any  impediment  to  immediate  recourse  to 
the  court  to  take  a  surrender,  the  bail  could  keep  the  princi* 
pal  in  some  safe  custody,  until  access  could  be  hud  to  the  court 
French's  Case,  6  Modern  R  247. 

Now  these  common  law  rights,  necessary  to  the  appellant 
for  his  own  security,  were  taken  from  him  by  the  action  of 
the  court  Whatever  may  be  the  effect  of  the  order  of 
December  6,  1889,  there  was  the  period  between  that  and  the 
previous  order,  during  which,  if  the  appellant  had  touched 
Cooper  against  his  will,  the  appellant  would  have  been  a  tres- 
passer liable  to  an  action  as  such. 

Under  circumstances  involving  the  same  principle  as  the 
present  case,  in  Baker  Mfg.  Co.  v.  Fisher,  35  Kan.  659,  and 
in  Duncan  v.  Tindall,  20  Ohio  St  567,  the  bail  were  held  to 
be  discharged;  and  see  Saffery  v.  Jones,  2  B.  &  Ad.  598. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


John  Angus  et  al. 

V. 

Michael  Lee. 


Personal  TvjuHes  —  Negligence  —  Contractors   Independent  qf   Each 
Other — Falling  Brick — Evidence — Instructions, 

1.    The  first  requisite  in  establishing  negligence  in  a  given  ease,  is  to 
show  the  existence  of  the  duty  which  it  is  supposed  has  not  been  performed. 
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2.  It  will  not  be  sufficient  to  aliegre  that  a  duty  existed  upon  the  part  of 
the  defendant,  and  that  he  violated  such  duty,  but  thefacb^  must  be  stated 
showing  the  legal  liability;  unless  the  duty  results  in  all  cases  from  the 
stated  facts,  the  declaration  so  framed  will  be  bad.  The  allegation  of  duty 
18  superfluous,  where  the  facts  stated  show  a  legal  liability,  and  it  is  useless 
where  they  do  not. 

3.  The  law  implies  that  it -is  the  duty  of  a  contractor  to  so  construct  his 
platforms,  the  same  toeing  over  a  thoroughfare,  as  to  prevent  injury  through 
falling  objects  to  per8ons  passing  thereunder,  and  it  would  seem  that  the 
reason  for  such  an  implication  would  be  as  strong  in  cases  of  interior  con- 
struction, in  case  of  notice  that  others  would  be  employed  ^nder  such  plat- 
forms, in  another  department  of  the  same  work. 

4.  If  there  be  no  reason  to  apprehend  injury  to  any  person  from  the 
dropping  of  material  from  such  platform  used  in  interior  construction, 
there  is  no  duty  to  adopt  special  precautions  to  prevent  it, 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNKLL,  Judge,  presiding. 

Messrs.  Hotnb,  Follansbeb  &  O'Connob,  for  appellants. 

Mr.  W.  S.  Johnson,  for  appellee. 

Gaby,  J.  We  do  not  decide  that  the  appellee  has  no  cause 
of  action;  the  question  is  not  presented  by  this  record;  but 
we  do  decide  that  the  instruction,  upon  which  a  verdict  for 
the  appellee  was  taken,  is  wrong. 

The  circumstances  under  which  the  injury  complained  of 
by  the  appellee  happened  to  him,  were  that  he  was  at  work 
for  one  set  of  contractors  upon  the  fourth  floor  of  the  Audi- 
toriam,  and  the  defendants  were  building  an  interior  wall  at 
the  level  of  the  seventh  floor;  that  he  went  under  them,  and 
a  brick  fell  on  him  from  their  platform.  The  action  is 
grounded  upon  negligence  of  the  appellants. 

*^  The  first  requisite  in  establishing  negligence  is  to  show 
the  existence  of  the  duty,  which  it  is  supposed  has  not  been 
performed."    Cooley  on  Torts,  791,  2d  Ed. 

**  It  will  not  be  sufiicient  to  allege  that  a  duty  existed  upon 
the  part  of  the  defendant,  and  that  he  violated  such  duty;  but 
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the  facts  must  be  stated  showing  the  legal  liability.  Unless 
the  duty  results  in  all  cases  from  the  stated  facts,  the  declara- 
tion so  framed  will  be  bad.  The  allegation  of  duty  is  super- 
fluous where  the  facts  stated  show  a  legal  liability,  and  it  is 
useless  where  they  do  not."     2  Thompson  on  Neg.  1244. 

This  is  not  a  case  like  Hunt  v.  Hoyt,  20  111.  544,  where 
work  was  being  done  upon  a  staging  suspended  above  a  thor- 
oughfare, where  people  would  be  expected  to  j)aBs,  but  upon 
an  interior  wall..  There  is  no  legal  implication  that  the 
appellants,  when  they  prepared  the  platform  for  tlieir  men  lo 
work  upon,  had  any  reason  to  expect  the  presence  of  persons 
below. 

V  It  is  common  experience  that  in  erecting  walls,  bricks  often 
drop,  and  if  there  be  no  reason  to  apprehend  injury  to  any 
person  from  such  drop|)ing,  there  is  no  duty  to  adopt  special 
precaution  to  prevent  it.  But  the  case  was  put  to  the  jury 
upon  the  tlieory  that  the  appellants,  in  preparing  the  plat- 
form, were  to  make  it  such  as  to  "  render  its  use  reasonably 
safe  to  employes  having  business  on  the  premises  below  and 
underneath  said  platform." 

'It  appears  by  thift  record  that  the  practioAl  men  engaged 
in  the  construction  of  this  building  did  not  so  understand  the 
obligations  of  the  respective  contractors;  for  those  for  M^hoin 
the  appellee  worked,  engaged,  in  their  contract,  to  floor  the 
joists  of  the  story  next  over  where  their  men  might  be  at 
work,  as  a  protection  to  them;  this  was  not  done;  but  there 
was  a  conflict  of  evidence  as  to  whether  the  appellants 
were  to,  and  did,  in  tin's  instance,  notify  the  foreman 
under  whom  the  appellee  worked,  of  where  the  appel- 
lants were  going  to  work,  so  that  men  might  be  kept  from 
under  them.  Why  the  particular  brick  that  hurt  the  ap- 
pellee fell  can  only  be  conjectured;  there  is  no  evidence 
upon  the  subject;  and  therefore  the  instruction  puts  the 
right  to  recover  wholly  upon  the  supposed  duty  of  tlie 
appellants  as  to  the  construction  of  the  platform,  before  they 
began  to  work  upon  it.  The  law  implies  such  a  duty  where 
the  platform  is  over  a  thoroughfare.  Jager  v.  Adams,  123 
Mass.  26. 
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There  is  no  authority  that  such  a  duty  is  implied  as  to  inte- 
rior walls,  though  with  notice  that  the  work  on  the  wall  was 
to  be  done  over  the  heads  of  others  rightfully  remaining 
Ijeneathjthe  reason  for  such  an  implication  would  be  as  strong 
as  in  the  care  of  a  thoroughfare.  The  principle  of  Tousle  v. 
Hampton,  129  111.  379,  would  be  applicable.  Without  such 
notice  the  case  is  within  the  reason  of  D.  S.  T.  Co.  v.  Kourke, 
10  111.  App.  474. 

Th^  instruction  given,  for  which  the  judgment  is  reversed  is; 

"If  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  platform  of  the  scaffolding  in  question  did  not  have  a  suf- 
ficient covering  or  other  proper  provision  to  render  its  use 
reasonably  safe  to  employes  having  business  on  the  premises 
below  and  underneath  said  platform,  and  that  the  existence, 
location  and  use  of  the  platform  was  not  known  to  the  plaint- 
iff, Lee,  and  that  the  plaintiff  was  in  the  exercise  of  reason- 
able care  at  the  time,  and  that  for  want  of  such  covering, 
guard,  railing  or  protection,  the  brick  in  question  fell  down 
from  said  platform,  and  strutk  and  injured  the  plaintiff,  then 
the  defendants  in  this  case  are  liable." 

It  is  unnecessary  to  say  anything  about  the  objections  to  the 
closing  speech  of  the  counsel  of  the  appellee;  he  can  easily 
avoid  endangering  another  verdict,  if  obtained,  by  like  argu- 
ments. 

Reversed  and  remanded. 


Joseph  M.  Watte  and  Frank  F.  Axtell 

V. 

M.  J.  Costello. 

Gamhliiiff  Contract — Options— Board  of  Trade — Set-off — Evidence-^ 
Ittatructions. 

1.  It  is  proper,  in  a  given  case,  for  the  jury  to  consider  the  course  of 
dealing  between  the  parties  to  a  given  transaction  in  order  to  enable  them 
to  come  to  a  conclusion  as  to  the  nature  thereof. 
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2.  A  contract  for  the  sale  and  future  delivery  of  gri^ii)*  ^V  which  the 
seller  has  the  privilege  of  deliverinsr  or  not  delivering,  and  (he  buyer  the 
privilege  of  calling  or  not  calling  for  (he  grain,  just  ns  they  choose,  and 
which,  on  its  maturity,  is  to  be  filled  by  adjusting  the  differences  in  the 
market  value,  is  an  option  contract  in  the  nature  of  a  gamblipg  transac- 
tion. 

'  3.  In  an  action  brought  to  recover  sums  rcpref^enting  margins  advanced 
and  profit)*  claimed  to  have  been  myde  out  of  the  purchase  and  sale  of  grain 
upon  the  Chicago  Board  of  Trade,  defendants  contending  that  a  balance  is 
duo  them  arising  out  of  certain  losses  sustained  on  purcha.««es  made  for  the 
plaintiff,  this  court  holds  that  the  judgment  for  the  plaintiff  can  not  ^tand. 

4.  The  plaintiff  in  such  case  can  recover  any  sum  deposited  by  him 
merely  for  his  convenience. 

[Opinion  filed  March  13,  1891.]' 

Appeal  from  the  Circuit  Cpurt  of  Cook  County ;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  Edwaiu>  W.  Russkll  and  Willaed  M.  McEwek, 
for  appellants. 

Mr.  S.  P.  DoirrHAET,  for  appellee. 

Waterman,  J.  M.  J.  Costcllo,  a  resident,  of  Indiana,  in 
May,  1888,  directed  one  Percy  Taylor,  of  Remington,  who 
was  coming  to  Chicago  to  deal  on  the  Board  of  Trade,  to  buy 
some  corn  and  draw  on  him,  Costello.  Shortly  afterward  lie 
received  the  following  telegram: 

«  May  22,  '88,  Chicago,  HI. 

**Bot.  you  ten  July  corn,  fifty -five  quarter;  break  over. 

''  P.  S.  Taylor." 

And  also  a  draft  by  Elmendorf,  Watte  &  Co.  for  $1,000, 
which  ho  paid. 

Costello  came  to  Chicago,  saw  one  Forbes,  then  a  member 
of  the  firm  of  Elmondorf,  Watte  &  Co.,  gave  through  Forbes 
various  orders  to  the  firm  to  buy  and  sell  grain,  and  insists 
that  ho  told  Forbes  to  buy  nothing  except  what  he,  Costcllo, 
told  him,  and  to  report  what  he  did  buy. 

Costello  admits  that  six  trades,  upon  four  of  which  there 
was  a  profit  of  $2,156.25,  and  two  in  which  there  Mas  a  loss 
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of  $1,006.25,  leaving  a  net  profit  of  $1,150,  were  ordered  by 
him.  These  six  transactions  occurred  in  the  space  of  twenty 
days,  and  involved  the  purchase  and  sale  of  320,000  bushels 
of  grain.  Appellants  say  that  two  other  "deals"  were  ordered 
by  him,  involving  100,000  bushels  and  resulting  in  a  loss  of 
$10,150;  these,  he  declares,  he  never  ordered.  Appellee, 
Costello,  sued  to  recover  the  profit  on  six  "  deals". . .   $1,150 

Draft  paid  by  him 1,000 

Draft  made  "    "      1,500 

and  interest  thereon,  and  recovered  a  verdict  and  judgment 
for  $4,150. 

Appellants  filed  pleas  of  set-off,  claiming  the  right  to 
recover  the  loss  of  $10,150,  less  the  amount  of  the  above 
mentioned  profits  and  drafts,  $3,650,  leaving  a  debit  balance 
of  $6,500. 

Appellants,  Watte  &  Co.,  asked  the  court  to  instruct  the 
jury  as  follows : 

*'  The  jury  are  instructed  that  a  contract  for  the  sale  and 
future  delivery  of  grain,  by  which  the  seller  has  the  privilege 
of  delivering  or  not  delivering,  and  the  buyer  the  privilege 
of  calling  or  not  calling  for  the  grain,  just  as  they  choose,  and 
which  on  its  maturity  is  to  be  filled  by  adjusting  the  differ- 
ences in  the  market  value,  is  an  option  contract  in  the  nature 
of  a  gambling  transaction,  prohibited  by  law.  And,  if  the 
jury  believe  from  the  evidence  that  the  purchases  and  sales 
of  grain  involved  in  this  suit  were  made,  and  were  intended 
by  both  Costello  and  the  firm  of  Watte  &  Co.  to  be  made,  as 
a  means  of  gambling  on  the  fluctuation  in  the  market  price  of 
such  grain,  and  that  no  delivery  or  acceptance  of  grain  was 
intended  by  either  of  the  parties,  then  the  plaintiff,  Costello, 
is  not  entitled  to  recover  for  any  alleged  profits  or  margins, 
and  the  defendants,  Watte  &  Co.,  are  not  entitled  to  recover 
for  any  margins  upon  the  losses  alleged  to  have  been  sus- 
tained by  them.     Neither  can  recover  in  such  event." 

That  the  foregoing  is  a  correct  statement  of  the  law  can 
not  be  gainsaid.  Criminal  Code,  Starr  &  C.  111.  Stats.; 
Pickering  v.  Cease,  79  111.  328;  Cothran  v.  Ellis,  125  111.  496; 
Tenney  v.Poote,  4111.  Ap p.  594;  Schneider  v.  Turner,  27  111. 
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App.'220;  Samev.  Same,  130  III.  28;  Gregory  v.  Wendell, 
39  Mich.  337;  Terkes  v.  Salomon,  11  Hun,  437;  Cunning- 
ham V.  The  National  Bank  of  Augusta,  71  Ga.  400;  Barnard 
V.  Backhouse,  52  Wis.  593;  Fareira  v.  Gabell,  89  Penn.  St. 
294;  Hawley  v.  Bibb,  69  Ala.  52. 

This  is  not  disputed.     The  insistance  is,  that  there  was  no 
evidence  that  these  were  gambling  transactions. 

It  was  admitted   that  appellee  bought    and   sold    grain 
as  follows: 

Bought  May  22,  10,000  bu.  July  corn; 
Sold  the  same  June  4th. 
Bought  May  23,  30,000  bu.  August  wheat ; 
"        Juno  1,  25,000     "         "  " 

"        June  2,  25,000     «         "  " 

«        June   8,  20,000     "         '*  " 

Sold  same  June  8th. 

Bought  June  5,  25,000  bu.  July  wheat; 
"  «      6,  25,000     " 

•«  "      6,  50,000     *» 

Sold     June     7,  25,000     " 
"  "         7,  55,000    « 

«  "         8,  20,000     "    . 

Sold  June  11,  50,000  bu.  July  corn; 
Bought  June  19,  50,000  bu.  July  corn. 
Bought  June  12,  75,000  bu.  July  wheat; 
Sold  "     13,  75,000  "        *'         « 

Sold      June  12,  20,000  bu.  July  corn ; 
Bought    "     13,20,000  »*       "         •« 
Sold      June  11,  50,000  bu.  July  com ; 
Bought     "    19,  50,000  «       «         «* 
Bought  Juno  14,  25,000  bu.  July  wheat; 
Sold        ''     21,25,000,  "      «        « 
Mating  an   aggregate   of  290,000  bushels  of  wheat  and 
130,000  bushels  of  corn,  the  purchase  price  of  which  was  over 
$3t>0,000.     There  was  evidence,  also,  that  besides  this  he  dur- 
chased  and  sold 

50,000  bu.  August  wheat,  and 
19,000    «    July  wheat 


(C 

i( 

« 
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The  two  last  mentioned  deals  are  those  which  he  denies  all 
connection  with.  However  this  may  be,  the  purchase  and  sale, 
within  a  period  of  twenty-one  days,  of  430,000  bushels  of 
grain,  was  admitted. 

At  the  time  these  transactions  were  had,  appellee  was  and 
had  been  for  two  years  in  the  hay  business;  it  did  not  appear 
that  he  was  a  dealer  in  grain  except  in  the  matter  of  these 
trades,  or  that  he  had  or  expected  to  have  any  use  for  grain, 
or  tlia  the  ever  received,  delivered,  paid  for,  or  received 
payment  for  any,  or  made  any  preparation  for  receiving  or 
storing  any. 

All  of  these  vast  transactions  were  made,  so  far  as  he  was 
concerned,  upon  the  sum  of  $1,000  advanced  as  margins,  and 
$1,500,  which  for  his  convenience  he  placed  in  the  hands  of 
appellants.  In  each  instance  where  he  purchased  grain,  he 
sold  it  out  before  the  time  arrived  at  which  it  was  to  be  deliv- 
ered to  him;  and  in  the  instances  in  which  he  sold  grain  that 
he  did  not  possess  and  had  no  bargain  for,  i.  e.j  "sold  short," 
he  bought  in  the  same  long  before  the  time  at  which  ho  was 
bound  to  deliver  it,  and  thus  closed  the  *MeaI." 

July  6th  he  wrote  to  appellants:  "Asyou  have  my  money 
in  your  hands,  buy  me  ten  or  fifteen  corn  or  wheat,  margin 
with  part  of  it,  if  you  think  there  is  no  danger  of  loss;  do  not 
hold  but  scalp  with  them;  there  is  more  money  in  that  than 
any  other  way." 

This  evidence  left  the  question  as  to  whether  the  transac- 
tions were  intended  by  all  parties  to  be  but  option  deals,  in 
which  there  was  not,  upon  the  part  of  either  appellants  or  ap- 
pellee, an  intention  to  actually  receive  and  pay  for  any  grain, 
but  was  what  the  law  declares  to  be  gambling,  aquestion  for 
the  consideration  of  the  jury.  This  court  held  in  Beveridge 
V.  Hewitt,  8  111.  App.  467,  that  it  is  proper  for  the  jury  to 
consider  the  course  of  dealing  between  the  parties  in  arriv- 
ing at  a  conclusion  as  to  what  the  nature  of  the  transaction 
vsras.  The  eighth  instruction  asked  for  by  appellants  should 
therefore  have  been  given. 

The  draft  for  $1,500  seems  to  have  been 'given  by  appellee 
as  a  kind  of  banking  deposit,  rather  than  for  the  purpose  of 
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margins;  it  was  not  needed  for  tliat  purpose,  was  not  asked 
for,  and  the  evidence  appears  to  be  that  the  money  was  left 
with  appellants  merely  for  the  convenience  of  appellee;  if 
such  was  tlie  case,  the  other  transactions  constitute  no  bar  to 
its  recovery.  If  the  question  should  become  material,  the 
burden  of  showing  that  there  was  no  consideration  for  the 
check  for  $3,500  would  be  upon  appellee,  appellants  lirsc 
showing  demand  upon  the  payee  for  payment.  Conroy  v. 
Warren,  3  Johns.  Cases,  259;  Hoyt  v.  Seeley,  IS  Conn.  357; 
Fleming  v.  McClain,  13Penn.  St.  177. 

This  court,  in  Hayden  v.  Hoxie,  27  111.  App.  533,  said : 
^^  The  law  is,  that  a  writing  is  admissible  in  evidence  in  all 
cases  where  it  was  made  by  the  witness  at  the  time  of  the 
fact,  for  the  purpose  of  preserving  the  memory  of  it,  if,  at  tho 
time  of  testifying,  he  can  recollect  nothing  further  than  that 
he  had  accurately  reduced  the  whole  transaction  to  writing." 
To  the  rule  as  thus  announced  we  adhere. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Heversed  and  reinaiided. 
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Charles  P.  Young  et  al.,  Intervening  Petition- 
ers, ETC., 
V. 

Caleb  Clapp  et  al. 


Creditors'  Bills — Insolvency — Fraud, 

1.  While  an  insolvent  debtor  retains  dominion  over  his  property,  he  may 
in  good  faith  sell  the  same,  or  mortgiige  or  pledge  it  to  secure  a  honafdt 
debt,  or  create  a  lien  upon  it  by  operation  of  law,  as  by  confessing  a  judg- 
ment in  favor  of  a  bona  fide  creditor. 

2.  A  creditor  always  has  a  right  to  take  every  precaution  to  save  or 
secure  his  debt,  and  the  fact  that  he  delays  until  his  debtor  may  be  on  the 
eve  of  bankruptcy,  is  no  argument  airainst  the  good  faith  of  his  acts. 

3.  The  return  of  an  execution  nulla  bona  upon  the  day  on  which  it  W2is 
issued,  will  form  a  sufficient  basis  for  the  tiling  of  a  creditor's  bill. 
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4.  If  in  such  cose  there  are  lesral  aRRets  that  might  have  been  reached  by 
execution,  it  may  be  a  matter  for  a  judgment  debtor  to  set  up,  or  if  such 
legal  assets  come  into  the  hands  of  a  receiver,  or  are  clnimed  by  a  receiver 
iu  a  case  where  the  legal  remedy  was  not  exhausted,  the  receiver's  lien 
or  right  may  be  made  second  to  executions  that  were  properly  issued. 

5.  The  filing  of  a  creditor's  bill  and  the  service  of  process  creates  a 
lien  on  the  equitable  assets  of  n  judgment  debtor,  and  it  gives  to  the  vigi- 
lant creditor  a  right  to  priority  in  payment  over  persons  filing  subse- 
quent bills. 

6.  Upon  proceedings  instituted  asainst  an  insolvent  firm,  it  being  con- 
tended that  certain  judgments  were  confessed  in  favor  of  judgment 
creditors  nained,  under  a  collusive  arrangement  to  get  the  property  of  Raid 
firm  into  the  hands  of  a  receiver,  for  the  purpose  of  delaying  and  hindering 
other  bona  fide  creditors,  this  court  holds  that  there  was  an  iictual  and  full 
consideration  for  each  judgment  rendered;  that  said  judgment  creditors 
were  justified  in  securing  the  debts  due'  them,  and  that  they  were  legally 
preferred  by  said  insolvent  firm;  that  in  view  of  the  evidence  no  liability 
for  the  firm  debts  attaches  to  a  former  member  thereof;  and  declines  to 
interfere  with  the  judgment  for  the  defendants. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the 
Hon.  Eguebt  Jahieson,  Judge,  presiding. 

Messrs.  Tenney,  Chubch  &  Coffekn  and  Moses  &  Pam, 
for  appellants. 

Messrs.  A.  B.  Jenks  and  W.  A.  Foster,  for  appellees. 

MoRAN,  P.  J.  The  proof  in  this  case  shows  that  for  some 
time  prior  to  January  1,  1884,  Caleb  Clapp  and  Thomas  Davies 
wore  partners  in  the  wholesale  jewelry  business  in  Chicago 
nnder  the  firm  name  of  Clapp  &  Davies.  On  said  January  1, 
1884,  said  Clapp  &  Davies  entered  into  an  agreement  with  one 
William  B.  Clapp,  by  which  they  purchased  from  him  a  large 
stock  of  jewelry,  fixtures,  and  the  accounts  of  his  former  busi- 
ness, agreeing  to  pay  him  therefor  the  sum  of  about  $115,000; 
and  it  was  arranged  that  said  William  B.  Clapp'sname  should 
appear  in  the  fii'm  name  of  Clapp  &  Davies,  and  he  should  be 
held  out  to  the  world  as  a  general  partner,  and  for  the  use  of 
his  name,  in  lieu  of  a  share  in  the  profits  of  the  business,  he 
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was  to  receive  a  sum  eqnal  to  twelve  per  cent  on  the  average 
balance  of  his  account,  payable  monthly.  Said  William  B. 
Clapp  continued  the  relationship  thus  commenced  with  the 
said  business  of  Clapp  &  Davies  until  about  March  1,  1886, 
when,  by  arrangement,  said  William  B.  Clapp  withdrew  from 
Iiis  apparent  partnership  relation  in  the  Urm,  and  notices  were 
published  in  the  daily  papers,  and  circulars  announcing  the 
fact  of  his  withdrawal  sent  to  the  customers  of  the  lirm. 
His  account  with  the  firm  of  Clapp  &  Davies  was  left  an 
open  acccnmt,  the  books  showing  that  they  were  indebted  to 
him  for  a  large  amount 

Clapp  &  Davies  continued  their  business  until  April  14, 
1887,  when,  being  largely  indebted  to  divers  persons,  and 
among  them  the  said  William  B.  Clapp,  they  executed  divei'S 
judgment  notes  upon  which  judgments  were  entered  in  the 
Superior  Court — 

One  in  favor  of  one  Cud  worth  for $10,408.86 

One  in  favor  of  one  Mary  E.  Hanley  for 12,91^3.30 

One  in  favor  of  WilliamB.  Clapp  for 65,500.00 

Another  in  favor  of  Mary  E.  Hanley  for 14,067.70 

One  in  favor  of  one  Loring  for 5,274.40 

One  in  favor  of  one  'Peabody  for 14,700.00 

Another  in  favor  of  Peabody  for 4,224.32 

And  one  in  favor  of  one  Ada  S.  Havens  for 10,388.82 

eight  judgments  in  all.  On  the  same  day,  execution  was 
issued  on  each  of  said  judgments  and  placed  in  the  hands  of 
the  sheriflF,  who  levied  the  first  four  executions  U|)on  the  stock 
of  goods  of  Clapp  &  Davies  and  returned  the  other  four 
executions  "  no  property  found  and  no  part  satisfied."  On 
the  same  day  said  Ada  S.  Havens,  Daniel  A.  Loring  and 
Hiram  B.  Peabody,  as  complainants,  filed  a  creditor's  bill  in 
the  said  Superior  Court  against  Caleb  Clapp  and  Tliomas 
Davies  as  defendants,  which  contained  tlie  ordinary  allega- 
tions found  in  such  a  bill,  and  alleged  that  executions  on  the 
judgments  therein  set  out  and  described  had  been  returned 
nulla  bo7ia.  On  the  same  day,  on  the  application  of  the  said 
complainants  in  said  bill,  one  Charles  Catlin  was  appointed 
receiver  in  said  cause,  and  an  order  was  entered  requiring  the 
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defendants,  said  Clapp  &  Davies,  to  transfer  all  their  property 
and  deliver  possession  of  same  to  said  ji-oceiver.  Afterward 
said  Clapp  &  Davies  did  make  snch  transfer  and  deliver  pos- 
session of  such  property  to  said  receiver.  No  answer  to  the 
original  bill  was  ever  filed  by  Clapp  &  Davies.  Subsequently 
intervening  petitions  were  filed  in  said  cause  by  a  number  of 
persons.  The  petition  under  which  the  intervenors  come  in 
and  on  the  allegations  of  which  they  rely,  showed  that  tlie 
complainants  in  said  petition  had  recovered  judgments  before 
a  justice  of  the  peace  on  which  executions  were  returned 
"  no  property  found,"  and  alleged  that  Clapp  &  Davies  had 
been  prior  to  the  14th  day  of  April,  1887,  engaged  in  the  busi- 
ness of  wholesale  jewelers;  that  in  the  course  of  said  business 
they  had  contracted  debts  to  a  large  amount;  that  $150,000 
of  said  debts  was  for  goods  and  merchandise  purchased  by 
them  upon  credit  in  the  com*so  of  their  business  within  six 
months  last  past  before  the  filing  of  said  intervening  petition; 
that  among  the  debts  so  contracted  were  the  debts  due  to  tlie 
complainants  in  the  intervening  petitions;  that  for  more  than 
six  months  said  Clapp  &  Davies  had  been  insolvent  and  unable 
to  pay  their  obligations,  and  that  they  combined  and  confed- 
erated with  their  co-defendants,  or  some  of  them,  to  try  and 
dispose  of  their  property  and  eflfects,  including  their  merchan- 
dise, and  that  in  pursuance  of  said  scheme  they  caused  the 
judgments  heretofore  mentioned  and  set  out  to  be  entered  in 
the  Superior  Court,  and  alleged  that  said  Clapp  &  Davies  had 
consented  in  open  court  to  the  appointment  of  the  receiver; 
that  the  judgments  were  confessed  with  the  purpose  on  the 
part  of  Clapp  &  Davies  to  give  a  preference  to  the  said  judg- 
ment creditors  in  whose  favor  they  were  confessed,  and  to 
defeat  and  avoid  the  operation  and  eflFect  of  the  laws  of  the 
State  of  Illinois  regulating  voluntary  assignments,  and  alleged 
on  information  and  belief  that  the  said  judgments,  or  some 
one  or  more  of  them,  is  or  are  wholly  without  consideration, 
and  that  some  one  or  more  of  them  were  for  a  much  greater 
Bum  than  the  amounts  actually  due  from  Clapp  &  Davies  to 
the  plaintiflE  in  said  judgment  or  judgments. 

Intervenors  asked  that  the  petition  be  consolidated  with 
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the  creditor's  bill  filed,  and  that  the  intervenors  or  the  peti- 
tioners have  the  same  riglits  and  equities  which  they  could 
have  had,  had  this  bill  been  filed  either  as  an  intervening 
petition  in  said  cause  or  as  an  original  bill ;  prajed  that  the 
receiver  be  enjoined  and  restrained  from  paying  over  to  any 
of  said  persons  in  whose  favor  the  said  judgments  against 
Clapp  &  Davies  were  confessed,  any  of  the  moneys  or  prop- 
erties that  had  come  to  the  hands  of  said  receiver;  that  said 
judgments  and  all  the  proceeds  thereof,  subsequent  to  tlio 
assignment  to  Catlin  as  receiver  and  the  transfer  and  assign- 
ment of  the  property  and  effects,  be  decreed  and  adjudged  to 
be  a  general  assignment  of  the  property  and  effects  of  said 
Clapp  &  Davies;  and  that  Catlin  may  be  decreed  to  be  the 
assignee  holding  the  property  as  a  trustee;  and  that  after 
paying  all  costs  and  expenses,  all  the  money  be  divided  equi- 
tably ^nd  pro  rata  among  the  creditors  of  Clapp  &  Davies,  in 
proportion  to  the  debts  due  to  each  creditor  and  the  whole 
amount  of  the  indebtedness  of  Clapp  &  Davies.  These  peti- 
tions were  answered  by  the  plaintiffs  in  the  judgments  which 
were  confessed,  and  all  fraud  and  collusion  denied. 

By  consent  of  the  plaintiffs  in  the  first  four  judgments  the 
sheriff  turned  over  the  property  on  which  he  had  levied  his 
executions  to  the  receiver,  and  under  the  orders  of  the  court 
the  tangible  pro  pert}',  as  well  as  the  book  accounts,  were  sold 
by  the  receiver.  The  property  that  had  been  levied  upon  by 
the  sheriff  brought  the  sum  of  $101,000,  and  the  book  accoimts 
brought  the  sum  of  $10,000.  Both  sales  were  made  under 
order  of  court. 

Upon  the  hearing,  the  court  found  the  allegations  of  the 
original  bill  to  be  true,  and  ordered  that  the  $101,000  be  applied 
on  the  four  judgments  on  which  the  levy  upon  the  stock  had 
been  made,  and  that  the  $10,000  realized  from  the  sale  of  the 
book  accounts  and  the  $14,000  in  the  hands  of  the  receiver, 
making  in  all  $24,000,  should  be  applied  pro  rata  on  the 
judgments  of  the  complainants  in  the  original  creditor's  bill. 
A  large  amount,  to  wit,  the  sum  of  $1,600,  of  attorney's  fees, 
was  included  in  the  amounts  of  the  eight  judgments  confessed; 
but  the  money  realized  upon  the  sales  of  the  property  by  the 
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receiver  was  paid  over  in  satisfaction  of  the  judgments  with- 
out the  deduction  or  allowance  of  any  attorney's  fees  from 
the  amount  realized. 

If  the  contention  of  appellants,  that  the  judgments  were 
confessed  in  favor  of  the  judgment  creditors  by  Clapp  & 
Davies  under  a  collusive  arrangement  between  said  parties  to 
get  the  property  of  Clapp  &  Davies  into  the  hands  of  a 
receiver  for  the  purpose  of  delaying  and  hindering  other  bona 
fide  creditors,  was  sustained  by  the  proof,  there  would  be  but 
little  doubt  that  they  would  be  entitled  to  relief.  But  a  care- 
ful examination  of  all  the  evidence  in  the  case  not  only  fails 
to.  support  said  contention,  but  in  our  opinion,  is  very  strong 
in  contradiction  thereof.  That  there  was  an  actual  and  full 
consideration  for  each  judgment  is  proven  beyond  a  doubt; 
and  that  the  action  of  the  creditors  in  getting  judgment  notes 
and  entering  judgments  thereon  resulted  from  their  anxiety 
to  secure  their  debts  is  manifest.  That  the  debtors  meant  and 
desired  to  prefer  these  particular  creditors  is  no  doubt  true; 
but  they  have  the  unquestioned  right  to  prefer  one  creditor  to 
another,  and  by  confessing  a  judgment  in  his  favor,  or  other- 
wise securing  him,  to  place  him  in  a  position  where  the  ])ref- 
erence  which  they  desire  him  to  have  shall  be  realized.  This 
is  the  settled  rule  of  law  whenever  such  preference  is  not 
given  under  circumstances  which  make  it  part  of  an  assign- 
ment under  the  general  assignment  law  of  this  State. 

While  the  insolvent  debtor  retains  dominion  over  his  prop- 
erty, *'  he  may  in  good  faith  sell  his  property,  mortgage  or 
pledge  it  to  secure  a  bona  fide  debt  or  create  a  lien  upon  it  by 
operation  of  law,  as  by  confessing  a  judgment  in  favor  of  a 
hona  Ude  creditor.     *    «     * 

"A  creditor  always  has  a  right  to  take  every  precaution  to 
save  or  secure  his  debt;  and  the  fact  that  he  delays  until  his 
debtor  may  be  on  the  eve  of  bankruptcy  is  no  argument 
against  the  good  faith  of  his  acts."  Preston  v.  Spaulding, 
120  111.208;  Farwell  v.  Nilsson,  133  111.  45;  Schroeder  v. 
Walsh,  120  111.  403. 

The  debtors  then  had  the  right  to  prefer  the  creditors  by 
confessing  judgments  to  them  for  debts  honafide  due;  and  in 
that  there  is  no  fraud  or  semblance  of  fraud. 
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AppellantH  contended  in  an  elaborate  argument  that  tliere 
was  some  fraud  of  which  tliey  could  take  advantage  in  the 
relation  which  W.  B.  Clapp  sustained  to  the  firm*  of  Clapp  & 
Davies.  As  will  be  seen  from  the  statement  of  facts,  these 
appellants  allege  that  the  indebtedness  to  them  was  created 
within  six  months  prior  to  the  14th  day  of  April,  1887,  at 
wliich  date  tlie  jndgnients  were  confessed.  They  also  show 
by  their  allegations,  that  all  ostensible  relations  between  gaid 
William  B.  Clapp  and  the  firm  of  Clapp  tfe  Davies  terminated 
about  March  1,  1S86,  and  that  the  termination  of  said  relation  I 

was  duly  notified  to  all  customers  of  the  firm.  If,  in  fact, 
appellants'  debt  was  contracted  with  the  firm  upon  the  credit 
of  William  B.  Clapp's  name,  and  the  circumstances  existed 
which  would  justify  appellants  in  holding  him  for  such  indebt- 
edness, their  remedy  would  be  complete  at  law,  and  satisfac- 
tion of  their  judgment  could  be  obtained  from  William  B. 
Clapp  who,  so  far  as  any  allegations  or  proof  in  this  record 
discloses,  is  abundantly  responsib'e.  But  the  allegations  and 
proof  of  appellants  showed  that  they  had  no  claim  whatever 
against  William  B.  Clapp;  that  tliey  did  not  sell  tlie  goods 
which  gave  rise  to  the  indebtedness,  upon  his  credit.  There- 
fore, whatever  the  original  relation  between  William  B.  Clapp 
and  the  firm  of  Clapp  &  Davfes  was,  is  no  concern  of  these 
appellants. 

It  is  contended  that  the  executions  on  the  four  judgments 
which  formed  the  basis  for  the  creditor's  bill,  were  returned 
mdla  ho7ha  on  the  day  that  tlie  execution  was  issued. 

It  is  well  settled  that  such  an  immediate  return  of  the  exe- 
cution will  form  a  sufficient  basis  for  the  filing  of  a  creditor's 
bill.  True,  the  sheriff  need  not  return  the  execution  before 
the  expiration  of  ninety  days;  but  if  he  fcikes  the  responsibil- 
ity and  does  return  the  execution,  the  creditor  may,  under  the 
statute,  exhibit  his  bill.  If  there  are  legal  assets  that  might 
have  been  reached  by  execution,  that  may  be  a  matter  for  a 
judgment  debtor  to  set  up;  or  if  such  legal  assets  come  into 
the  hands  of  a  receiver,  or  are  claimed  by  a  receiver  in  a  case 
where  the  legal  remedy  was  not  exhausted,  the  receiver's  lien 
or  tlie  receiver's  right  may  be  made  second  to  executions  that 


First  District — October  Term,  3890.  *   319 

Young  V.  Ciapp. 

were  properly  issued,  as  shown  in  the  case  of  Durand  &  Co.  v. 
Grav,  Kingman  &  Collins,  129  111.  8. 

So  far  as  the  decree  appealed  from  devoted  the  proceeds 
of  the  strictly'  equitable  assets  to  the  creditors  who  filed  the 
creditor's  bill,  to  the  exclusion  of  the  intervenors,  we  regard 
the  action  of  the  court  as  correct. 

The  general  rule  is  that  the  filing  of  a  creditor's  bill  and 
the  service  of  procesfe  creates  a  lien  on  the  equitable  assets  of 
the  judgment  debtor.  It  has  been  aptly  termed  an  "equita- 
ble levy."  In  Edmeston  v.  Lyde,  1  Taige,  639,  it  is  said: 
"The  creditor  whose  legal  diligence  has  pursued  the  property 
into  this  court  is  entitled  to  a  preference  as  the  reward  of  his 
vigilance." 

In  Corning  v.  White,  2  Paige,  567,  it  is  said : 

"This  court  lias  frequently  decided  that  the  creditor  who 
first  files  his  bill  herein  to  reach  the  defendant's  property 
winch  can  not  be  sold  on  an  execution  at  law,  obtains  a  pref- 
erence, and  that  the  defendant  has  no  right  to  object  that 
there  are  other  creditora  whose  debts  he  had  also  refused  to 
pay  out  of  such  property.     *     *     * 

"But  the  filing  of  the  bill  here  under  the  provisions  of  the 
revised  statutes  operates  as  an  attachment  of  property  which 
can  not  be  levied  on  at  law.  It  gives  to  the  vigilant  creditor 
a  right  to  a  priority  in  payment;  and  the  creditor  who  next 
files  his  bill  will  have  the  second  lien."  See  also  Miller  v. 
Sherry,  2  Wallace,  237;  Tilford  v.  Burnham,  7  Dana,    109. 

The  cases  above  cited  from  Paige's  reports  have  been 
quoted  with  approval  in  this  State  in  numerous  cases.  Rap- 
pleye  v.  International  Bank,  93  111.  396;  Gooding  v.  King,  30 
III.  App.  169.  In  Section  392  of  Waite  on  Creditors'  Bills 
it  is  said:  "The  first  party  to  move  is  rewarded  as  a  vigilant 
creditor,  the  conuuencement  of  this  suit  being  regarded  as  an 
actual  levy  upon  the  equitable  assets  of  his  debtor,  and  enti- 
tles him  to  a  priority." 

From  the  foregoing  cases  it  appears  that  it  is  not  alone  the 
discovery  and  uncovering  of  assets  that  entitles  a  creditor 
to  priority  of  payment,  but  that  the  creditor,  by  being  the 
first  to  file  his  bill,  obtains  a  prior  lien  and  a  riglit  to  have  his 


40  890 

44  356 

40  330 

10  449 

46  455 


320  Appellate  Courts  of  Illinois. 

Vol.  40.]  Linn  ▼.  Linderoth. 

debt  first  satisfied  out  of  the  equitable  assets,  the  existence  of 
which  is  not  concealed  but  is  known  to  all  the  creditors.  It 
is  his  vigilance  and  diligence  in  taking  the  first  step  that  gives 
him  the  first  lien.  The  filing  of  his  bill  secures  that  lien  the 
same  as  placing  an  execution  in  the  hands  of  a  sheriff  secures 
a  lien  upon  legal  assets. 

The  proof  in  the  record  negatives  all  of  appellants'  con- 
tentions of  fact,  and  tha  authorities  are  against  them  on  the 
proposition  of  law  which  they  urge  against  the  decree  of  the 
Snperior  Court. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Superior  Court  will  therefore  be  aifirmed. 

Judgment  affirmed. 


John  A.  Linn 

V. 

SwEN  Linderoth. 


Contra^s — Sert)  ices  Performed  far  A  nother — Payment — Presu  mpiion — 
Da  mages — Practice* 

1.  Where  there  is  no  relationship  between  certain  parties,  and  one  of 
them  performs  a  service  for  the  other,  the  presumption  is,  that  it  is 
to  be  paid  for,  and  the  burden  will  be  upon  the  one  receiving  the  serv- 
ice, to  show  it  was  nj^reod  to  be  performed  without  remuneration. 

2.  The  point  that  damages  given  in  a  certain  case  were  excessive,  can 
not  be  primarily  made  herein. 

[Opinion  filed  March  13, 1S91.] 

Appeal  from  the  Suj^erior  Court  of  Cook  Countj;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Messrs.  Blankk  &  Ciiytraus,  for  appellant. 

Mr.  Edmund  Fl-kthmann,  for  appellee. 

MoRAN,  P.  J.    The  aj)peal  is  prosecuted  to  reverse  a  jiidg- 
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ment  in  favor  of  appellee  and  against  appellant  recovered  for 
services  alleged  to  have  been  rendered  by  appellee  in  making 
certain  plans  or  sketches  for  a  building  which  appellant  pro- 
posed to  erect. 

The  only  ground  set  forth  in  the  motion  for  new  trial  filed 
in  the  court  below  is,  that  the  verdict  is  against  the  evidence, 
and  the  only  error  assigned  hero  is  the  failure  of  the  court  to 
grant  a  new  trial.       \ 

It  is  strenuously  urged  that  the  verdict  is  manifestly  against 
the  evidence.  There  is  an  irreconcilable  conflict  between  ap- 
pellant and  appellee  upon  several  points.  But  from  appellant's 
testimony  and  from  the  testimony  of  ap]mrently  disinterested 
witnesses,  we  think  these  facts  appear:  That  appellant 
wanted  to  get  an  estimate  as  to  what  his  proposed  building 
would  cost;  that  ho  went  to  appellee's  ofHce  and  told  him 
in  the  presence  of  appellee's  draughtsman  tiie  size  of  the 
building  he  wanted  to  build,  how  large  a  stable  and  how 
many  rooms  above,  and  said  that  he  did  not  know  whether 
he  would  build  or  not,  but  would  like  to  have  appellee  tell 
him  within  a  $1,000  what  such  a  building  would  cost  without 
going  to  much  trouble;  that  appellee  turned  to  his  draughts- 
man in  appellant's  presence  and  told  him  to  make  a  sketch  in 
order  to  get  at  the  cost  of  the  building.  The  draughtsman 
made  plans  or  sketches  of  the  building  and  a  caloulation  of 
the  cost  was  figured  out  thereon,  and  was  found  to  be  about 
$22,000.  The  time  spent  in  making  the  sketches  and  esti- 
mates was  about  one  day.  The  plan  or  sketch  wlien  completed 
was  delivered  to  appellant  but  was  never  examined  by  him. 
He  was,  however,  informed  of  the  estimated  cost.  Now, 
appellant  testifies  that  appellee  was  soliciting  him  to  let  him 
make  plans  for  a  bjiilding  for  him;  that  he  was  undecided  as 
to  whether  he  would  build,  and  that  appellee  told  him  he 
would  make  an  estimate  of  the  cost  of  a  building  without 
charge.  Appellee  denies  that  he  agreed  to  make  an  estimate 
without  charge.  It  is  apparent  on  the  undupnted  facts,  that 
appellee  would  be  entitled  to  recover  from  appellant  what 
the  making  of  the  estimate  was  reasonably  worth.  Where 
there  is  no  relationship  between  the  parties  and  one  performs 
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au^  service  for  auother,  the  preBiimption  is  that  it  is  to  be 
paid  for  and  the  burden  will  be  on  the  one  receiving  the  serv- 
ice to  show  that  it  was  agreed  to  be  performed  without  remu- 
neration.    Bishop  on  Contracts,  Sec.  217. 

It  is  thus  seen  that  ap])e]]ant's  claim  that  a  verdict  against 
him  for  any  amount  is  not  supported  by  the  evidence,  can 
not  be  admitted.  A  service  of  some  value  was  rendei'ed  to 
him.  His  contention  is  that  it  was  a  gratuitous  service,  and 
he  so  testified.  But  the  burden  was  upon  him,  and  he  is  con-  * 
tradicted  on  that  point  by  appellee,  and  if  they  are  to  be 
regarded  as  equally  credible,  appellant  must  fail.  But  if  the 
burden  was  on  appellee,  on  the  whole  case,  we  should  be 
bound  by  the  verdict,  for  it  was  for  the  jury  who  saw  the 
witnesses  and  heard  them  testify  to  settle  the  question  as  to 
the  credibility. 

But  appellant  contends  that  there  was  no  evidence  which 
authorized  a  verdict  for  8150,  and  refers  to  evidence  tending  to 
show  the  work  of  making  the  sketches  was  not  worth  more 
than  $25.  Appellant  is  not  in  a  position  to  question  the 
amount  of  damage  in  this  court  If  he  was  we  might  be 
inclined  to  agree  with  him.  The  point  that  the  damages  are 
excessive  must  be  made  in  the  court  below.  The  motion  for 
new  trial  filed  in  this  case  only  challenges  the  finding  of  the 
issue  against  appellant  Western  Union  Tel.  Co.  v.  De  Gol- 
yer,  27  III.  App.  489,  and  case  tliere  cited. 

The  points  urged  by  appellant  to  reverse  the    judgment 
can  not  be  sustained,  and  the  same  must  therefore  be  afSrmed. 

Judgment  affirmed. 
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John  T.  Major  et  al, 

V. 

The  People  op  the  State  op  Illinois  for  use,  etc. 

Principal  and  Suret^^-Constable — Bond — Action  dn. 

1.  A  constable's  return  upon  an  attachment  writ  can  not  be  altered  by 
a  contract  snb^equently  entered  into  by  him. 

2.  In  proper  cases  and  upon  the  granting  of  leave,  an  officer  may  change 
a  return  by  altering  a  misstatement,  or  supply  an  omission  to  make  it  con- 
form to  the  tfuth. 

3.  Such  return,  as  against  the  officer  who  made  it,  is  conclusive  so  long 
as  it  remains  unvacated. 

4.  In  a  proceeding  where  the  return  is  a  collateral  matter,  no  evidence 
will  be  received  to  impeach  it,  whether  offered  by  the  officer.himself  or  any 
party  to  the  case  in  which  it  was  made. 

5.  In  an  action  against  a  constable  and  the  sureties  upon  his  bond,  for 
the  failure  of  said  officer  to  return  certain  moneys  levied  on  by  bim,  the 
plaintiff  in  an  attachment  suit  failing  to  prosecute  upon  appeal  by  the 
defendant  from  a  justice's  judgment  against  him,  this  court  holds  that  the 
defense  of  said  officer  that  said  moneys  were  not  levied  on,  but  were  sim- 
ply in  his  hands  as  a  stake,  can  not  stand,  and  refuses  to  interfere  with  the 
judgment  for  the  plaintiff. 

[Opinion  filed  March  13, 1891.] 

Appeal  from  the  Superior  Conrtof  Cook  County;  the 
Hon.  Elliott  Anthony,  ^wdge,  presiding. 

Mr.  B.  M.  Shaffkeb,  for  appellants. 

Mr.  JoBiAH  BuBNHAM,  f  Or  appellees. 

MoBAN,  P.  J.  Appellant  Major,  who  was  a  constable,  had 
an  attachment  writ  issaed  by  a  justice  of  the  peace  in  a  suit 
bj  one  Bronson  against  the  usee,  Butler.  He  was  about  to 
levy  said  writ  on  a  certain  race  horse  belonging  to  Butler, 
but  said  Butler  turned  over  to  him  $98  in  money,  and  there- 
upon said  Major  made  return  on  the  said  writ  of  attachment 
as  follows : 
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"  Executed  the  within  writ  by  attaching  the  following  goods 
and  chattels,  to  wit :  ninetj-cight  dollars  in  money,  and  by 
reading  said  writ  to  within  defendant,  P.  H.  Butler,  the  second 
day  of  August,  18S6.     Service  and  mileage  ?2.00. 

"  J.  T.  Major,  Constable." 

A  judgment  was  rendered  in  favor  of  the  plaintitf  in  said 
attachment  by  the  justice,  from  which  said  jndgmcnt  said 
Butler  immediately  took  an  appeal  to  the  Superior  Court  by 
filing  an  appeal  bond  with  the  justice.  When  the  case  was 
reached  in  the  Superior  Court,  the  suit  was  dismissed  for  want 
of  prosecution.  Butler  then  demanded  from  said  constable, 
Major,  the  $98  on  which  said  attachment  writ  had  been  levied, 
but  said  Major  failed  and  refused  to  return  the  same.  Tlierc- 
upon  the  action  was  brought  against  said  Major  and  Lis  co<» 
appellants  who  were  siireties  on  his  bond. 

On  the  trial,  which  was  by  the  court  without  a  jury,  judg- 
ment was  rendered  in  $5,000  debt,  and  for  $98  damages,  and 
from  said  judgment  this  appeal  is  prosecuted.  The  defense 
is  based  upon  a  contention  that  the  $98  was  not  in  fact  levied 
upon  by  the  constable,  but  that  it  was  placed  in  his  hands  as 
a  sort  of  stake,  to  be  held  by  him,  and  paid  over  to  Bronson 
or  to  Butler  as  the  one  or  the  other  should  be  victor  in  the 
trial  before  the  justice.  And  in  support  of  this  contention 
the  following  statement  or  memorandum  was  introduced : 

"  Chicago,  Auguat  5,  1886. 

"  P.  H.  Butler  has  this  day  placed  in  my  hands  as  a  bond  the 
sum  of  ninety-eight  dollars,  in  attachment  suit,  in  case  of 
Bronson  v.  Butler,  before  Justice  Brayton.  If  such  suit  is 
decided  against  said  Bronson,  then  I  am  to  return  said  money 
to  said  Butler,  and  if  said  case  is  decided  in  favor  of  eaid 
Bronson,  then  I  am  to  give  said  ninety-eight  dollars  to  said 
Bronson. 

«  J.  T.  Majok/' 

The  constable's  return  on  the  writ  is  under  date  of  August 
2,  1886.  The  return  was  an  official  act,  and  it  was  not  in  the 
power  of  the  constable  to  alter  it,  in  fact  or  in  legal  eflFect,  by 
a  contract  subsequently  made.  When  an  officer  returns  a 
writ,  he  has  no  further  power  over  it,  and  can  in  no  manner 


First  District — October  Term,  1890.      325 

Major  V.  The  People. 

change  bis  return,  unless  in  a  proper  case  and  by  proper  leave 
he  alters  a  misstatement  or  supplies  an  omission  in  the  return 
to  make  it  conform  to  the  truth.  But  it  is  the  facts  as  they 
really  were,  at  the  time  of  'the  return,  that  he  will  be  per- 
mitted to  state  by  way  of  alteration  or  correction  of  the 
return.  Circumstances  taking  p>ace  after  the  return  could 
have  no  effect  to  changc'and  would  not  be  allowed  to  alter  it. 
So  that  if  leave  had  been  given  to  the  constable  to  alter  his 
return,  he  could  not  alter  it  to  conform  with  facts  that  did 
not  occur  till  three  days  after  it  was  made.  The  receipt  or 
memorandum  is  dated  August  5th  and  acknowledged  the 
receipt  of  the  money  on  that  day,  and  there  is  no  evidence 
that  the  fact  is  not  trul}'  recited  and  the  date  correct. 

But  there  was  no  attem])t  to  alter  or  reform  the  return  on 
the  attachment  writ  in  this  case,  and  the  same  therefore  stands 
and  is  conclusive  against  the  constable,  and  he  will  not  be  per- 
mitted to  contradict  the  same  by  any  evidence  whatever. 

"  As  agaijist  the  officer  who  made  it,  a  return  as  long  as  it 
remains  unvacated  is  conclusive.  He  will  not  be  pei-mitted 
to  contradict  it  nor  to .  show  its  falsity  in  any  material 
respect."     Freeman  on  Executions,  Sec.  366. 

In  a  proceeding  where  the  return  is  a  collateral  matter,  no 
evidence  will  be  received  to  impeach  it,  whether  oflEered  by 
the  officer  himself  or  any  party  to  the  case  in  which  it  was 
made.     Gwynne  on  Sheriflfs,  475. 

It  is  then  conchisively  shown  that  the  appellant,  Major, 
levied  upon  the  $98  as  he  might  legally  do  under  Sec.  41, 
Chap.  77,  U.  S.  It  was  his  duty  to  retain  the  money  until  tlie 
attachment  suit  was  iinally  determined.  If  he  paid  it  to  the 
plaintiff  in  the  attachment  after  the  trial  before  the  justice, 
ho  did  60  at  his  peril,  as  he  was  bound  to  know  that  the 
defendant  in  that  case  had  the  right  of  appeal  within  the 
time  allowed  by  the  statute.  The  attachment  suit  having 
been  dismissed,  Major  was  bound  to  return  the  money  levied 
on  by  him-  Therefore  the  judgment  is  correct  and  must  be 
affirmed. 

Judgment  affirmed. 
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"40  sm/  Creditors'  Bilh — Practice — Receiver — Appointment  of. 

1.  Any  irregularity  in  a  jurat  may,  unless  ezpretisly  waived,  be  objected 
to  in  any  state  of  a  cause. 

2.  A  Yerification  of  a  creditor *s  bill  setting  forth  that  the  party  knows 
the  contents  thereof,  *'  that  the  same  are  true  except  as  to  those  matters 
therein  stated  upon  information  and  belief,  and  as  to  those  matters  be 
believes  it  to  be  true.**  amounts  to  no  more  than  a  statement  that  affiant 
believes  the  contents  of  the  bill  to  be  true,  and  is  an  insufficient  verification. 

3.  To  justify  the  appointment  of  a  receiver  upon  a  bill  filed  under  Sec- 
tion 25,  Chap.  82,  R.  S.,  it  must  be  shown  that  the  cessation  from  business 
has  been  for  such  time  that  the  court  may  infer  more  than  a  temporary  sus- 
pension, or  facts  mu9t  be  set  forth  from  which  it  appears  that  the  suspen- 
sion is  more  than  an  interruption  of  its  usual  course  by  reason  of  some 
emergency. 

4.  Receivers  are  not  ordinarily  appointed  at  the  instance  of  a  creditor 
until  he  has  exhausted  his  remedy  at  law,  for  the  reason,  among  others,  that 
to  do  so  would  deprive  the  party  against  whom  the  proceeding  is,  of  his  or 

'  its  right  to  a  trial  by  jury. 

5.  A  simple  contract  creditor  can  not  maintain  a  bill  to  obtain  a  jadg- 
ment  against  a  corporation. 

6.  Courts  of  equity,  under  legislative  ennctments  enlarging  their  general 
jurisdiction  to  appoint  receivers  over  corporate  bodies,  proceed  with 
extreme  caution. 

7.  The  appointment  of  a  receiver  for  a  corporation  is  an  act  divesting 
the  company  of  the  control  of  its  property,  suspending  the  exercise  of  its 
powers  and  quite  likely  a  proceeding  which  will  result  in  its  dissolution. 
A  statutory  authority  by  which  one  may  be  deprived  of  his  estate  must  be 
strictly  pursued. 

8.  The  insolvency  of  a  corporation  does  not,  per  se,  put  an  end  to  the 
power  of  the  company  to  manage  its  assets  or  fix  the  lien  of  creditors. 

9.  As  a  rule  the  creditors  of  a  corporation  must  enforce  their  legal 
claims  at  law,  and  they  can  obtain  relief  in  equity  by  creditor's  bill  only 
after  their  legal  remedies  have  been  exhausted. 

10.  The  allegation  in  a  creditor*s  bill  that ''  a  part  **  of  a  certain  amount 
is  now  due,  can  only  be  taken  as  a  charge  that  the  smallest  possible  frac- 
tion of  the  amount  owing  is  due. 


[Opinion  filed  March  13,  1891.] 


First  District — October  Term,  1890.      327 

Bnibrook  Tailoringr  Co.  v.  Beldini;  Bros.  &  Co. 

Ai'PEAL  from  the  Circuit  Court  ol  Cook  County;  the  Hou. 
Murray  F.  Tulby,  Judge,  presiding. 

Messrs.  Cratty  Bros.  &  Ashoraft,  for  appellant. 
Mr.  James  A.  Pbtrrson,  for  appellees. 

Waterman,  J.  Upon  bill  filed  and  application  in  the  court 
below,  appellees  obtained  an  order  for  the  appointment  of  a 
receiver  for  appellant. 

The  bill  charges  that  Belding  Brothers  &  Company  are 
creditors  of  appellant  to  the  amount  of  $2,087.53,  for  goods 
sold  and  delivered,  and  that  part  of  the  amount  is  now  due; 
what  that  part  is,  the  bill  does  not  state;  the  allegation,  there- 
fore, that  a  part  is  due,  can  be  taken  only  as  a  charge  that 
the  smallest  possible  fraction  of  the  amount  owing  is  due. 

The  bill  then  charges  that  judgments  for  a  large  amount, 
over  $20,000,  by  confession  or  warrants  of  attorney,  have 
been  entered  against  appellant,  and  that  all  of  its  property 
has  been  levied  on  under  execution  issued  thereon;  it  then 
charges  that  all  of  said  judgments  are  void  because  of  want 
of  authority  in  the  secretary  of  appellant  to  execute  the  war- 
rants of  attorney  under  which  they  were  confessed ;  that 
appellant  is  insolvent  and  unable  to  pay  its  debts;  that  on  the 
13th  of  Deceml)er,  1890,  it  ceased  to  do  business,  and  now  has 
no  office  within  the  city  of  Chicago.  For  what  length  of 
time  it  has  ceased  to  do  business  the  bill  does  not  state;  but 
if  the  rule  which  requires  that  pleadings  are  to  be  taken  most 
strongly  against  the  pleader,  were,  as  it  is  not,  to  be  disre- 
garded, the  bill  having  been  filed  on  the  18th,  there  would  be 
at  the  utmost  a  charge  that  it  had  for  five  days  ceased  to  do 
business.  Applying  the  well  known  rule,  the  charge  is 
that  December  13th  it  ceased  to  do  business;  as  December 
13th  fell  on  Saturday,  its  conduct  in  ceasing  to  do  business 
up  to  the  time  the  first  bill  filed  was  sworn  to,  Monday, 
December  15th,  was  neither  reprehensible  nor  extraordinary. 

The  bill  also  charges  that  appellant  has  other  creditors, 
mentions  who  are  its  stockholders,  with  the  amount  of  their 
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several  holdings,  and  niakee  them  parties, and  contains  a  prayer 
not  only  for  the  appointment  of  a  receiver,  but  also  that  the 
appellant  corporation  bo  dissolved,  its  charter  declared  for- 
feited, and  its  estate  aduiibistered  according  to  the  principles 
of  equity. 

The  verification  of  the  bill  is:  "  William  A.  Stanton,  agent 
of  the  above  named  complainant,  being  first  duly  sworn,  on 
liis  oath  deposes  and  says  that  he  has  read  the  foregoing  bill 
of  complaint,  and  knows  the  contents  thereof,  and  the  same 
are  true,  exce])t  as  to  those  matters  therein  stated  upon  infer* 
niation  and  belief;  and  as  to  those  matters  he  believes  it  to 
be  true.     William  A.  Stanton." 

This  is  not  a  sufiicient  verification.  It  amounts  to  no  more 
than  a  statement  that  William  A.  Stanton  believes  the  con- 
tents of  the  bill  are  true.  Deimel  et  al.  v.  Brown,  35  III.  App. 
300;  Siegmund  v.  Ascher,  37  III.  App.  122;  Hoffron  v.  Kice, 
40  111.  App.  244;  Danieirs  Ch.  P.,  2170;  Barbour's  Ch.  P., 
Vol.  1,  p.  44  and  144. 

It  is  a  universal  principle  of  all  courts  that  any  irregularity 
in  a  jurat  may,  unless  expressly  waived,  be  objected  to  in  any 
state  of  a  cause.  Heffron  v.  Kice,  40  III.  App.  244;  Daniell's 
Ch.  Pmctice,  748;  Barbours  Ch.  Practice,  170. 

Appellant  demurred  to  the  bill  and  filed  an  affidavit  made 
by  its  secretary  declaring  that  the  execution  of  the  warranto! 
attorney  was  fully  authorized;  that  it  has  not  ceased  doing 
business,  but  is  cxjiected  shortly  to  resume  full  control  of  its 
business  and  pro])erty,  and  that  it  has  not  ceased  to  have  an 
oflSce  in  the  city  of  Chicago. 

It  is  ur^red  that  this  bill  was  brous^ht  and  the  order  for  a 
receiver  made  under  Sec.  25,  of  Chap.  32^  of  the  Revised 
Statutes,  which  provides :  **  When  a  corporation  shall  cease 
doing  business,  leaving  debts  unpaid,  suits  in  equity  may 
be  brought  against  all  persons  who  were  stockholders  at  the 
time,  or  liable  in  any  way  for  the  debts  of  the  corporation,  by 
joining  the  corporation  in  said  suit,  and  each  stockholder  may 
be  required  to  pay  his  pro  rata  share  of  such  debts  or  liabili- 
ties, to  the  extent  of  the  unpaid  portion  of  the  stock,  after 
exhausting  the  assets  of  such  corporation.     And  if  any  stock- 
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liolder  shall  not  have  property  enough  to  satisfy  his  portion 
of  such  debts  or  liabilities,  then  the  amount  shall  be  divided 
equally  among  the  remaining  solvent  stockholders. 

"  And  courts  of  equity  shall  have  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business  of  any  corporation, 
toappoiut  a  receiver  therefor,  who  shall  have  full  authority," 
etc- 

To  justify  the  appointment  of  a  receiver  upon  a  bill  filed 
i:ndcr  this  section,  something  more  is  necessary  than  a  mere 
allegation  that  it  has  **  ceased  doing  business."  It  must  be 
shown  that  such  cessation  has  been  for  such  time  that  the  court 
may  infer  more  than  a  temporary  suspension,  or  facts  must  be 
set  forth  from  wliich  it  appears  that  the  suspension  is  more 
than  an  interruption  of  its  usual  course  by  reason  of  some 
emergency. 

Ecccivers  are  not  ordinarily  appointed  at  the  instance  of  a 
creditor  until  lie  has  exhausted  his  remedy  at  law,  for  the 
reason,  among  others,  that  to  do  so  would  be  to  dej^rive  the 
1  arty  against  whom  the  proceeding  is,  of  liis  or  its  right  to 
a  trial  by  jury.  Gore  v.  Kramer,  117  111.  176;  Dormeuil  et 
al.  V.  Ward  et  al.,  108  111.  216. 

In  the  present  case  appellant  is  entitled  to  contest  before  a 
jury  the  claim  of  appellee,  a  right  which  the  appointment  of 
a  receiver  entirely  deprives  it  of. 

A  simple  contract  creditor  can  not  maintain  a  bill  to  obtain 
a  judgment  against  a  coq)oration.  Geo.  H.  Taylor  Co.  v. 
Woolverton,  37  111.  App.  358. 

As  to  whether  it  is  necessary  that  a  creditor,  before  pro- 
ceeding under  Sec.  25  of  the  statute  concerning  corjiorations, 
sba-.l  have  obtained  judgment  against  the  corporation,  we 
express  no  opinion. 

Courts  of  equity,  under  legislative  enactments  enlarging 
their  general  jurisdiction  to  appoint  receivers  over  corporate 
bodies,  X)roceed  with  extreme  caution.  High  on  Receivers, 
Sec.  292;  Oakley  v.  Patterson  Bank,  1  Green.  Ch.  173-179; 
Eaugs  V.  Mcintosh,  23  Barb.  591-599. 

The  a]>pointment  of  a  receiver  for  a  corporation  is  an  act 
divesting  the  company  of  the  control  of  its  property,  suspend- 
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ing  the  exercise  of  its  powers,  and  qnite  likely  a  proceeding 
which  will  resnit  in  its  dissolution.  A  statntorj  authority 
by  which  one  may  be  deprived  of  his  estate  must  be  strictly 
pursued.  Bloom  v.  Burdick,  1  Hill  130-141;  Bangs  v. 
Mcintosh,  Bxipra. 

The  insolvency  of  a  corporation  does  not,  per  se^  put  an 
end  to  the  power  of  the  company  to  manage  its  assets  or  fix 
the  lien  of  creditors. 

As  a  rule,  the  creditors  of  a  cor])oration  must  enforce  their 
legal  claims  at  law,  and  they  can  obtain  relief  in  equity  by 
creditors'  bill  only  after  their  legal  remedies  have  been  ex- 
hausted. Morawetz  on  Corporations,  Sec.  578-585;  Terrcy 
V.  Anderson,  95  U.  S.  628-636. 

The  order  of  the  court  below  appointing  a  receiver  will  be 
revei*sed. 

Order  reversed. 


10  %k) 

40    »«) 

iiSiSli  Sakah  R  Bromwell 

Alphonse  B.  Schubert,  Adm'r, 

A(ft»hiisttathn—Chiim  by  Wife  against  Husband* 8  Estate — Money 
Iahm  fifii  —  AiiH  ittUions — Ecidence — Judgments. 

1,  Kviilence  tfoin^  to  show  that  a  wife  delirered  to  her  husUnnd  consid- 
tTublt^  suiu'4  of  money,  there  beinjr  no  explanation  of  her  reason  for  doing 
K0»  mukov  ft  qiuv*tion  for  the  jury,  in  proceedings  instituted  by  her  to 
rooovor  th«^  siuiu''  fn>ni  his  estate  upon  the  ground  that  each  transactions 
rt^prt*Kt»ntod  Kuns.  as  to  the  truth  of  such  assertion. 

)i\  T(U9  court  will  assume  a  giron  judgment  to  have  been  correct  aniess 
tht»  rtvor>l  shv^ws  it  to  hare  l^een  wrong. 

it,  Nv»  wriiton  pU'ft  of  the  statute  of  limitations  is  required  to  make  it 
avnUal'lo  as  a  dofon^o  v^n  an  oj»p«\l  from  a  decision  of  the  Probate  Court. 

4.  In  tho  ca«t^^  proi^t^nttsL  this  Cv^urt  huUts  that  toe  claim  in  question 
wa«  Kun'd  by  tho  statute  of  limitations,  and  that  it  was  the  duty  of  the 
nduiuu^tiator  to  iuMst  uivxn  it* 

[Oi-.nion  tiled  March  IS,  1891.] 


First  District — October  Term,  1890.      331 

Bromwell  v.  Schubert 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoBTON,  Judge,  presiding. 

Mrs.  Sarah  £.  Bromwell,  pro  Be. 

Mr.  M.  P.  Brady,  for  appellee. 

Gary,  J.  December  7,  1888,  the  appellant  filed  in  the 
Probate  Court  of  Cook  County  a  claim  against  the  estate  of 
her  deceased  husband,  for  money  loaned  to  him  in  1876,  1877 
and  1879.  Being  there  unsuccessful,  she  appealed  to  the  Cir- 
cuit Court,  and  having  put  in  testimony  that  in  1877  she 
handed  him  $1,500,  and  again  in  1879  $2,000  (having  no  attor- 
ney, her  prosecution  was  very  lame),  the  court  instructed  the 
jury  that  there  being  no  evidence  before  them  tending  to 
prove  the  plaintiff's  right  to  recover  in  the  suit,  it  was  the 
duty  of  the  jury  to  find  the  issues  for  the  defendant,  which 
they  did. 

Whether  that  instruction  is  error  is  the  question  for  decis- 
ion. The  record  is  silent  as  to  the  reason  the  counsel  of  the 
appellee  presented  (if  any)  for  asking  it,  or  the  view  the  court 
entertained  in  giving  it. 

A  majority  of  the  court  are  of  opinion  that  evidence  that 
a  wife  delivered  to  her  husband  large  sums  of  money,  there 
being  no  explanation  of  why  she  did  it,  makes  a  question  for 
a  jury  whetlier  there  was  a  loan.  Sayles  v.  Olmstead,  66 
Barb.  590;  White  v.  Sheldon,  4  Nev.  280;  Summervail  v. 
Gillers,  31  Wis.  152;  Ward  v.  Ward,  36  Ark.  586;  Swain  v. 
Ettling,  32  Pa.  St.  486.  That  is,  that  while  the  mere  de- 
livery of  money,  where  there  are  no  other  than  business  rela- 
tions between  the  parties,  does  not  tend  to  prove  a  loan,  yet 
from  other  relations  a  jury  may  infer  the  character  of  the 
transaction. 

If,  therefore,  the  only  question  were  whether  there  was 
any  evidence  of  a  loan,  a  majority  of  the  court  are  of  opinion 
that  the  case  should  have  been  left  to  the  jury.  But  another 
majority  of  the  court  are  of  opinion  that  as  upon  the  facts 
stated,  the  plaintiff's  claim  was  barred  by  the  statute  of  limit- 
ations, and  as  the  judgment  below  must  be  presumed  to  be 
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rii^Iit,  unless  the  record  shows  it  to  be  wrong,  the  judgment 
must  bo  atlirmod. 

The  case  being  on  appeal  from  the  Probate  Court  required 
no  written  plea  of  the  statute  to  make  it  available  as  a  defense. 
Thorp  V.  Goewej',  85  III.  611.  It  was  the  duty  of  the  ap- 
pellee  to   insist  upon  it.     Langworthy  v.  Baker,  23  111.  484. 

By  the  appellant^s  own  case  a  clear  defense  was  shown,  and 
for  aught  the  record  shows,  it  was  for  tliat  reason  tliat  the 
appellee  asked  the  court  to  instruct  the  jury  that  she  had  no 
case;  and  for  that  reason  that  the  court  did  so  instruct 

As  the  majority  of  the  court  concur  in  holding  that  the 

judgment  is  right  because  of  the  statdte  of  limitations,  if  the 

appellant  can  have  any  relief  she  must  seek  it  yi  the  Supreme 

Court. 

Judgment  affirmed. 


City  of  Chicago 

V. 

Bridget  Moore. 


MmMprtl  Corporothns— 'Negligence  qf^-DefeelUe  Sidewalk — Personal 
Ittj  i4nV«— it'r  idr  H  ce— /it  struct  ions. 

1.  A  trial  judffe  may  properly  refuse  instroctions  asked  in  a  f^iven  case 
uiv)  crive  one  drawn  by  himself  coTeriog  all  the  questions  therein. 

2.  A  lit  i^nt  who  has  induced  the  court  in  a  given  case,  throngh  instruc- 
tions nskeil,  to  treat  as  correct  an  assumption  contained  in  an  instruction 
drown  by  the  court,  (uch  assumption  being  erroneous,  can  not  coniphdn 
thereof. 

[Opinion  filed  March  13,  1891.] 

ArrKAL  frvnu  the  Superior  Court  of  Cook  County;  the 
lion.  John  P,  Alti^klp,  Judge,  presiding. 

Mo^i^rs.  Gkx^rok  F.  Sugg,  Charles  S.  Cameron  and  W.  E. 
lliHuiKs  for  apjMjUant 

Mr,  W.  &  JoHXsox,  for  appellee 
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Moran,  F.  J.  Appellee  received  a  jndgraont  against  the 
city  for  an  injury  received  by  her  upon  an  alleged  defective 
sidewiilk.  The  injury  is  shown  by  the  evidence  to  have  been 
serious  and  permanent,  and  if  it  was  chargeable  to  the  city, 
under  the  law,  the  amount  of  the  damages  awarded  can  not 
be  said  to  be  excessive. 

The  principal  burden  of  the  complaint  of  the  counsel  for 
the  city  is  against  the  trial  judge  for  refusing  all  the  instruc- 
tions asked  by  the  appellant,  and  giving  an  instruction  written 
by  himself,  embodying  all  the  material  propositions  contained 
in  appellant's  instructions  and  applicable  to  the  facts  in  the 
case.  In  support  of  this  complaint  it  is  contended  that  a 
party  litigant  has  the  right  by  the  statute  of  tliis  State  to 
have  his  instructions,  containing  correct  propositions  of  law 
and  applicable  to  the  JFacts  of  the  case,  given  to  the  jury  by 
the  judge,  and  that  it  is  error  for  the  court  to  refuse  to  give 
such  instructions  as  they  are  requested,  and  to  give  in  lieu 
thereof  an  instruction  or  instructions  written  by  himself,  and 
fornnilating  in  his  own  language  and  phrase  the  same  legal 
principles. 

This  contention  has  the  support  of  the  statute  in  neither 
letter  or  spirit.  The  statute  requires  that  the  instructions 
given  to  the  jury  shall  be  in  writing,  and  directs  that  instruc- 
tions asked  and  which  the  court  can  not  give,  shall  be  marked 
"Refused,"  and  those  which  he  approves  he  shall  mark 
''  Given."  If  he  marks  an  instruction  refused,  even  though 
it  contains  a  correct  proposition,  but  gives  the  same  rule  of 
law  couched  in  language  that  suits  his  views  better,  the  party 
asking  the  instruction  can  not  complain.  One  of  the  evils 
that  has  crept  into  our  practice  of  written  instructions  arises 
from  the  fact  that  instructions  may  be  so  drawn  as  to  embody 
a  correct  rule  of  law,  and  yet  contain  by  suggestion  or  inuendo 
that  which  amounts  to  an  intimation,  if  not  to  an  argument,  on 
the  facts.  The  instruction  handed  up  comes  to  the  judge 
from  a  partisan  hand,  and  it  has  been  drawn  as  carefully  as 
the  skill  of  the  lawyer  can  accomplish  it,  to  present  a  par- 
tisan view,  or  to  convey  a  hint,  suggestion  or  intimation  of 
advantage  to  his  client     The  same  legal  rule  may  be  stated 
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in  a  differently  arranji:ed  combination  of  words  by  the  judge, 
and  be,  as  it  is  very  likely  to  be,  coldly  impartial  and 
entirely  colorless  in  its  statement  of  the  facts  on  which  it  is 
based. 

The  practice  of  the  judge's  refusing  all  instructions  asked 
and  giving  a  written  instruction  or  charge  to  the  jury,  cover- 
ing all  the  questions  in  the  case,  is  not  only  not  in  violation 
of  the  statute  or  the  rights  of  litigants,  but  is  in  our  opinion 
a  wise  and  commendable  course,  and  one  most  likely  to  reach 
just  results.  The  legal  correctness  of  such  a  practice  is  not 
an  open  question.  It  has  been  several  times  approved  by 
this  court  (Birmingham  Fire  Ins.  Co.  v.  Pulver,  27  III.  App. 
20;  Alexander  v.  Mandeville,  33  III.  App.  589)  and  has  the 
express  commendation  of  the  Supreme  Court,  in  Birmingham 
Ins*  Co.  V.  Pulver,  126  III.  329,  where,  after  holding  the  prac- 
tice legal,  the  court  says :  *^  Indeed,  the  preparation  of  a 
charge  by  the  .judge  may  often  have  the  advantage  of  fur- 
nishing the  jury  with  a  terse,  consecutive  and  logical  state- 
ment of  the  law  applicable  to  the  case,  in  place  of  the  loose, 
disjointed  and  obscure  presentation  of  the  law  which  often 
results  from  giving  instructions  in  the  form  in  which  they  are 
prepared  by  the  respective  counsel." 

While  counsel  concede  that  the  instruction  given  by  the 
court  in  this  case  states  the  law  correctly  in  the  main,  it  is 
contended  that  all  the  points  on  which  they  asked  instructions 
are  not  covered,  and  that  on  one  point  the  court  assumed  the 
existence  of  the  sidewalk  at  the  place  of  the  accident,  a  point ' 
which  it  is  said  was  in  dispute. 

If  there  was  any  error  in  assuming  that  there  was  a  side- 
walk where  the  injury  occurred,  it  was  an  error  which  the 
court  was  invited  to  commit  by  several  of  the  instructions 
which  appellant  requested  the  court  to  give.  Appellant  is 
not,  therefore,  in  a  position  to  insist  on  such  assumption  as 
error,  having  induced  the  court  to  treat  it  as  correct.  WiU 
lard  V.  Swanson,  22  111.  App.  424. 

It  is  urged  that  the  court  did  not  give  any  proposition 
equivalent  to  appellant's  fourth  instruction  refused.  While 
that  is  time,  the  omission  does  not  constitute  erron     The 
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instruction  as  asked  is  not  good  law,  and  is  in  its  most  mate- 
rial feature  expressly  condemucd  in  City  of  Chicago  v. 
McLean,  133  111.  148. 

Other  errors  assigned  do  not  require  detailed  discussion. 
There  is  no  error  shown  which  requires  or  authorizes  the 
interference  of  this  court  with  the  verdict  rendered,  and  the 
judgment  of  the  Superior  Court  must  therefore  be  affirmed. 

Judgment  affirmed. 


James  A.  Webb 

V. 

Samuel  Heyman. 


Tjandlord  and  Tenant — Forcible  Detainer — Demand. 

» 

1.  A  tenant  remaining  in  possession  of  preniises  after  the  expiration  of 
his  term  is  a  trespasser,  and  is  estopped  to  deny  the  title  under  which  ^he 
entered. 

2.  Thei  lessee  nnder  a  new  lease  may  reclaim  possession  of  such  premises 
ai)d  put  the  old  tenant  out. 

3.  No  demand  for  possession  is  necessary  before  bringing  forcible  detainer 
against  a  tenant  holding  over. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  BioHABD  Pbendkegast,  Judge,  presiding. 

Messrs.  W.  S.  Fobeest  and  Thobnton  &  Chancellok,  for 
appellant. 

Messrs.  Kraus,  Mates  &  Stein,  for  appellee. 

Gaby,  J.  On  the  1st  day  of  May,  1890,  the  appellant  was 
in  possession  of  the  premises,  No.  151  Clark  street,  in  the 
city  of  Chicago,  holding  over  from  a  demise  of  which  the 
f oUowiug  receipt  was  the  evidence : 
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"Received  of  James  V.  Webb  rent  for  151  Clark  street, 
same  being  for  one  montli,  ending  April  24, 1890,  JlOO. 

Hathaway,  Soulb  &  Harrington, 
T.  H.  Chamberlain." 

The  appellee  then  had  a  lease  from  the  landlords  of  the 
appellant,  dated  Febniary  12,  1800,  for  a  term  beginning  May 
1,  1890,  and  ending  April  30,  1892. 

The  appellant  was  wrongfully  in  possession,  his  term  hav- 
ing expired.  He  was  a  trespasser.  Clinton  Wire  Clotli  Co. 
V.  Gardner,  99  111.*  151;  Keegan  v.  Kinnare,  123  111.  2^0. 
And  estopped  to  deny  the  title  under  which  he  entered. 
Gable  v.  Wetheiholt,  116  III.  313. 

That  title  for  the  next  two  years  having  passed  to  the 
appellee,  he  was  entitled  to  reclaim  the  possession  and  put 
the  appellant  out.     Gazzolo  v.  Chambers.  73  111.  75. 

Under  the  present  statute,  Chap.  67,  Sec.  2,  Clause  4,  R.  S., 
no  demand  for  the  possession  is  necessary  before  bringing 
forcible  detainer  against  a  tenant  holding  over. 

The  statute  of  1845,  under  which  Ball  v.  Peck,  43  111.  482, 
was  decided,  did  require  such  demand.  The  cases  cited  by 
appellant  are  not  cases  of  tenants  holding  over. 

This  suit  of  forcible  detainer,  connnenced  by  the  appellee 
against  the  appellant  May  1,  1890,  rightly  ended  in  a  judg- 
ment for  the  appellee,  which  is  affirmed. 

Judgment  ajfirmed. 


.  Atlas  National  Bank  of  Chicago 

40    SS6 

40    336 

^  6w  Clare  E.  More,  Assignee. 

40    896 
152g  628 

59  ^  Insolvency — Assignment — Preferences, 


1.  An  assignment  bj  a  firm  with  preferences  to  individual  creditors  v, 
per  se,  fraudulent  and  void  at  common  law. 

2.  Where  the  ansets  of  an  insolvent  are  in  possession  of  an  assignee  net* 
ing  under  the  direction  of  a  County  Court,  that  courti  in  distributing  the 
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af^ets,  has  original  jurisdiction  todelermine  the  validity  of  all  clsiimsn^ainfft 
the  assets  and  of  uli  the  defenses  against  the  claims  upon  all  grounds,  ligiil 
or  equitable. 

3.  While  the  County  Court  can  not  act  upon  the  record  of  another  court, 
wherein  judgment  was  entered  upon  a  certain  judgment  note,  and 
set  the  same  aside,  in  whole  or  in  part,  when  such  judgment  is  presented  as 
a  claim  upon  the  assets  of  the  insolvent  estate,  if  any  rciison  exists  for 
which  any  court  would  postpone  it  to  the  claim  of  other  creditors,  that 
reason  is  available  to  them  in  the  County  Court. 

4.  If  such  judgment  is  a  fraud  upon  other  creditors,  either  by  fraud  in 
fact  intended  by  the  parties,  or  only  by  construction  of  law,  such  creditors 
having  such  a  standing  of  their  own  as  gives  them  a  claim  upon  the  assets, 
are  entitled  to  have  it  treated  wherever  the  contest  arises,  as  void  as  to  them. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
BicHARD  PsENDEBOAST,  Judgo,  presiding. 

Messrs.  Flower,  Smith  &  Mcjsgrave,  for  appellant 

Messrs.  WeigleYj  Bclklet  &  Gray,  for  the  assignee. 

Mr.  Jacob  Newman,  for  petitioning  creditors. 

Gary,  J.  On  the  26th  day  of  September,  1888,  the  Wilson 
&  Bayliss  Company  was  incorporated  as  the  successor  of 
George  Wilson,  Jr.,  and  Thomas  P.  Bayliss,  in  the  furniture 
trade.  The  corporation  took  the  merchandise,  fixtures,  lease 
and  good-will  of  the  firm  of  Wilson  &  Bayliss  in  payment  for 
a  large  part  of  its  stock,  but  the  debts  due  from  and  to  the 
old  firm  remained  theirs. 

They  then  owed  the  bank  about  $10,000,  for  which  the 
bank  held  as  collateral,  among  other  things,  a  tin  box  containing 
leases  and  chattel  mortgages  taken  by  the  firm  for  furniture 
sold  to  customers.  The  firm  had  free  access  to  the  box,  did 
what  they  pleased  with  the  contents,  and  the  bank  kept  no 
acconnt  of  the  matter. 

November  13,  1888,  the  corporation  made  to  the  bank  its 
judgment  note  for  $15,000.  The  real  purpose  of  the  note 
was   to  secure   to    the  bank  the   debt   the  firm    owed,   and 
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vaojuely  future  advances  to  somebody,  but  as  an  ostensible 
consideration,  the  bank  sold  to  tlic  corporation  the  paper  in  the 
box  of  the  nominal  amount  of  $17,000,  on  which  the  firm,  not 
the  corporation,  afterward  collected  about  $100.  It  is  not  neces- 
sary to  state  at  large  the  evidence  that  proves  tliat  this  pale 
was  a  mere  pretense,  adopted  in  casting  about  for  a  cousidera. 
tion,  as  a  cloak  for  the  real  purpose  of  the  note.  In  February, 
1889,  the  bank  loaned  to  the  corporation  $1,000  which  is  not 
a  matter  now  in  controversy.  March  12,  l^SD,  tlie  corporation 
made  an  assignment  for  the  benefit  of  creditors,  and  the  assets 
being  administered  in  the  County  Court, -the  bank  claimed 
upon  a  judgment  which  it  entered  upon  the  judgment  note, 
the  amount  of  the  debt  from  the  firm  and  the  loan  to  the 
corporation.  The  other  creditors  resisted  the  allowance  of 
the  debt  from  the  firm,  and  the  court  only  allowed  to  the 
bank  the  loan  to  the  corporation.     The  bank  appeals. 

The  indebtedness  of  the  firm  has  been  nominal!  v  extin- 
gnislied,  and  that  of  the  corporation  substituted  for  it,  by  the 
corporation  giving,  as  notes  of  the  firm  fell  due,  its  own 
notes  to  the  bank,  the  proceeds  of  the  discount  of  them  being 
])laced  to  the  credit  of  the  corporation  on  the  books  of  the 
bank,  and  the  checks  of  the  corporation  being  then  given  as 
payment  of  the  firm  notes.  It  is  not  urged  that  the  claim  of 
the  bank  stands  on  better  ground  because  of  these  transac- 
tions, as  there  was  full  knowledge  by  the  bank  of  their  real 
character,  as  they  happened. 

The  assets  of  the  corporation  being  in  the  possession  of  the 
assignee  acting  under  the  direction  of  the  County  Court,  that 
court,  in  distributing  the  assets,  had  original  jurisdiction  as 
complete  as  the  sovereign  State  can  confer'it,  to  determine  the 
validity  of  all  claims  against  the  assets  and  of  all  the  de- 
fenses against  the  claims,  upon  all  grounds,  legsyl  or  equitable. 
Ide  V.  Sayer,  129  III.  230;  Hartford  Oil  Co.  v.  First  Nat. 
Bank,  126  111.  684. 

That  court  could  not  act  upon  the  record  of  the  Superior 
Court,  where  the  judgment  was  entered,  and  set  the  judgment 
aside,  in  whole  or  in  part,  for  any  cause  whatever;  but  when 
the  judgment  is  presented  as  a  claim  upon  the  assets,  if  any 
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reason  exists  for  whieh  any  court  would  po8tix)ne  it  to  the 
c^aim  of  other  creditors,  that  reason  is  available  to  those 
other  creditors  in  the  County  Court.  Field  v.  Kidgley,  18  III. 
App.  56;  S.  C.  116  111.  424. 

Jf  the  judo^ment  is  a  fraud  upon  them,  either  by  fraud  in 
fact  intended  by  the  parties,  or  only  by  construction  of  law, 
other  creditors  having  such  a  standing  of  their  own  as 
gives  them  a  claim  upon  the  assets,  are  entitled  to  have  it 
treated  wherever  the  contest  arises,  as  void  as  to  them.  Chap. 
59,  Sec  4,  R.  S.;  1  Black,  Judg.,  Kec.  203;  Freeman,  Judg., 
Sec  336;  12  Am.  &  Eiig.  Enc  Law,  148,  n. 

It  is  the  same  in  principle  as  McKinney  v.  Farmers  Bank, 
104  111.  180,  a  case  of  fraudulent  conveyance.  And  see  Evans 
V.  Adams,  35  iJ.  J.  L.  373;  Martin  v.  Judd,  60  111.  78;  War- 
moll  V.  Youqg,  5  Barn.  &  C.  660;  Mackie  v.  Cairns,  Cow. 
547. 

Now  on  the  question  whether  the  judgment  isa  fraud  upon 
other  creditors,  it  would  seem  proper  to  assume,  without 
argument,  that  any  aritmgcment  between  the  officers  of  an 
insolvent  corporation  and  their  individual  creditors,  that  the 
property  of  the  corporation  is  to  be  applied  to  the  payment 
of  the  private  debts  of  the  officers,  is  such  a  fraud.  An 
assignment  by  a  firm,  with  preferences  to  individual  creditors, 
16  per  96  fraudulent  and  void  at  common  law*  Keith  v.  Fink, 
47  111.  272, 

The  court  there  say:  "Some  of  the  instructions  given  for 
the  defendant  go  perhaps  further  than  they  should  have  gone 
on  tlie  power  of  the  company  to  assnme  the  individual  debts 
of  a  partner  for  a  valuable  consideration.  It  should  be  par- 
ticularly said,  there  musj;  be  clear  proof  of  the  honesty  of  the 
transaction,  that  the  consideration  was  valuable,  and  that  it 
was  for  the  benefit  of  the  partnership  beyond  all  controversy." 
In  principle  these  remarks  apply  here.  See  Nat.  Fr.  Co.  v. 
Miller,  33  N.  J.  Eq.  155. 

The  judgment  of  the  County  Court  is  right,  and  is  affirmed. 

Judgment  affirmed. 
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Charles  D.  Magee. 

Master  and  Servant — Becotery  qf  Wages — Traveling  Salesman- 
Wrongful  Discharge. 

« 

1.  Any  adeqaate  cause  for  the  dismissal  of  an  employe  which  is  known 
to  the  employer  at  the  time  thereof}  will  justify  the  same,  whether  it  is 
assigrned  at  the  time  as  the  cause  of  dismissal  or  not;  and  though  a  special 
ground  of  discharge  is  assigned  at  the  time  of  the  dismissal,  the  employer 
will  not  he  thereby  estopped,  when  sued,  from  setting  up  another  adequate 
cause,  existing  and  known  to  him  at  such  time,  in  justification  thereof. 

2.  A  person  claiming  to  be  employed  for  a  given  time  is  not  entitled  to 
demand  frdm  his  employer  further  evidence  of  the  contract  than  the  words 
or  letters  which  sufficed  to  make  it,  and  refusal  to  perform  his  duties  unless 
the  same  is  forthcoming  by  a  certain  time,  will  warrant  his  immediate  dis- 
charge. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of^Cook  County;  the  Hon.   . 
Feank  Bakeb,  Judge,  presiding. 

Messrs.  Doolittlb,  McKey  &  Tolman,  for  appellant. 

Messrs.  Judd,  Rttohib  &  Esher  and  C.  B.  Dilley,  for 
appellee. 

MoRAN,  P.  J.  This  action  was  brought  by  appellee  to 
recover  a  balance  of  wages  claimed  to  be  due  from  appellant 
under  a  contract  between  the  parties  that  appellee  was  to 
serve  appellant  for  one  year  as  traveling  salesman. 

There  was  a  verdict  and  judgment  in  favor  of  appellee  in 
the  Circuit  Conrt,  and  the  record  discloses  that  there  'was  an 
issue  of  fact  as  to  whether  a  contract  employing  appellee  for 
a  year  was  made.  In  the  view  we  take  of  the  case,  we  do  not 
concern  ourselves  with  that  issue. 
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.  Appellant  filed  a  special  plea  justifying  the  discharge  of 
appellee  on  account  of  his  absenting  himself  from  appellant's 
service,  and  refusal  to  carry  out  the  terms  of  the  contract. 
There  was  evidence  tending  to  show  that  appellee  had  been 
gnilty  of  disobedience  of  orders  and  insubordinate  conduct  on 
some  occasions  preceding  his  discharge,  and  that  he  was  on 
bad  terms  with  the  person  in  charge  of  the  company's  office 
in  Chicago,  but  he  was  continued  in  the  employment. 

This  plea  was  unnecessary,  as  the  defense  was  admissible 
nnder  the  general  issue.  Contentions  about  the  plea  are 
immaterial. 

On  March  8,  1888,  appellee  wrote  to  appellant's  manager  in 
Kew  York  a  letter,  in  which  he  states  that  he  is  about  t6  start 
on  the  road  in  compliance  with  instnictions,  to  visit  various 
towns,  and  among  others,  Eockford,  Illinois.  The  part  of 
said  letter  material  to  be  considered  in  this  controversy  is  as 
follows: 

"Now  as  to  contract,  which  you  agreed  to  forward  me 
December  26,  1887,  as  to  terms  of  duration  of  conti-act,  when 
yon  agreed  to  my  proposition  of  $1,500  per  annum  and 
expenses,  I  made  the  time  one  year.  You  never  gave  me 
this  contract,  nothing  more  than  your  letter  of  acceptance  of 
my  proposition.  1  will  certainly  expect  you  to  forward  me 
this  contract  to  Eockford,  Illinois,  care  Hotel  Holland,  where 
I  expect  to  Be  on  the  14th  inst.  In  the  meantime  you  may 
rest  assured  I  will  make  the  best  efforts  for  you;  but  I  insist 
now  that  this  contract  be  put  in  writing  plainly  so  we  both 
will  understand  it.  Contract  to  date  from  December  26, 
1SS7,  for  one  year,  and  at  the  same  time  remit  me  balance  of 
salary  due  me  March  1st,  $3ti.l7.  I  will  either  receive  this 
contract  at  above  address  with  your  letter  of  explanation,  or 
if  not  there,  I  will  return  to  Chicago  and  there  await  it  before 
I  go  further." 

Tlie  reply  to  this  letter  by  the  company,  so  far  as  material, 
is  as  follows : 

"  New  York  City,  March  12,  1888. 

**  Mr.  C.  D.  Mageb, 

"Eockford,  Ills. 

"  Dear  Sir:    In  response  to  your  favor  of  March  8th,  we 
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will  say,  that  you  may  consider  yourself  out  of  our  eiiipl<*y 
oil  and  after  March  15,  188S." 

Appellant  relied  on  tho  trial  on  the  above  letter  of  Marcli 
8th,  as  constituting  sufficient  ground  for  appellee's  discharge, 
and  also  urged  other  distinct  grounds,  and  appellee  contended 
and  the  court  seems  to  have  held  that  the  jury  could  regard 
no  ground  as  justifying  a  diechargo,  which  was  not  the  actual 
ground  on  which  the  discharge  was  made.  This  view  the 
court  imported  into  the  case  by  modifying  the  defendant's 
instructions,  Nos.  3,  4  and  5,  which  as  given  arc  here  set  out> 
tho  court's  modification  being  included  in  brackets. 

'».  "  The  jury  arc  further  in8tructed,as  a  matter  of  law,  that 
an  employer  has  the  first  right  to  the  time  and  service  of  the 
employe,  within  the  reasonable  and  customary  business  hours 
of  the  day,  and  if  yon  believe  from  the  evidence  in  this  case 
that  the  plaintiff  neglected  the  defendant's  employment  and 
devoted  to  his  own  business  the  time  wliich  belonged  to  liis 
employer,  then  you  are  instructed  that  under  such  circum- 
stances tho  defendant  would  have  the  right  to  discharge  tho 
plaintiff  from  employment,  and  if  you  so  find  the  facts  [and 
further  find  tliat  for  such  cause  defendant  discharged  plaint- 
iff], then  your  verdict  should  be  for  defendant 

4.  You  are  further  instructed,  that  if  tho  parties  to  this 
suit  had  agreed  upon  an  oral  contract  of  employment,  or  if 
by  a  series  of  letters  they  had  made  a  contract  in  writing, 
then  you  are  instructed  that  there  was  no  obligation  upon  the 
defendant  to  make  a  further  formal  contract  in  writing,  and 
that  the  refusal  of  the  defendant  to  write  out  a  formal  con- 
tract, in  accordance  witli  the  ideas  and  wishes  of  the  plaintiff, 
would  not  be  a  sufficient  excuse  on  the  part  of  the  plaintiff  for 
refusing  to  proceed  with  the  instructions  of  the  employer; 
and  if  you  believe  from  the  evidence  that  the  plaintiff  refused 
to  proceed  with  the  employment  of  the  defendant,  and  to 
perform  his  duties  as  such  employe  upon  the  sole  ground  that 
a  satisfactory  contract  was  not  sent  to  him,  and  that  he  refused 
to  |K)rform  any  [such]  service  until  such  contract  was  sent  to 
him  [and  if  you  further  find  that  for  such  cause  defendant 
discharged  plaintiff],  then  your  verdict  should  be  for  de- 
fendant* 


y 


First  District — October  Term,  1890.      343 

SterlinfT  Emery  Wheel  Co.  v.  Magee. 

5,  The  jury  arc  further  instrncted,  as  a  matter  of  law,  that 
an  employer  has  a  right  to  the  obedience  of  his  employe  in 
all  reasonable  orders  connected  with  his  employment,  and 
that  if  the  plaintiff  in  this  case  wilfully  disobeyed  any  reason- 
able orders  of  the  defendant,  without  reasonable  cause  there- 
for, then  you  are  instructed  that  the  defendant  has  a  right  to 
discharge  him  from  his  employment  [and  if  you  further  find 
that  for  such  cause  defendant  discharged  plaintiff],  then  your 
verdict  should  be  for  defendant" 

Those  instructions  should  have  been  given  as  asked,  and  the 
modification  of  them  as  shown  was  an  error.  Any  adequate 
cause  for  the  dismissal  of  a  person  employed,  which  is  known 
to  the  employer  at  the  time  of  the  dismissal,  will  justify  the 
discharge  whetiier  it  is  assigned  at  the  time  as  the  cause  of 
dismissal  or  not;  and  though  a  special  ground  of  discharge  is 
assigned  at  the  time  of  the  dismissal,  the  employer  will  not 
he  theiX5by  estopped,  when  sued,  from  setting  up  another 
adequate  cause,  existing  and  known  to  him  at  the  time  of  the 
discharge,  in  jufetificatiou  thereof.  Orr  v.  Ward,  73  111.  318; 
Straup  V.  Meestief,  64  Ala.  299;  Kidgw^y  v.  The  Hungorford 
Market  Co.,  30  E.  C.  L.  97. 

For  such  error  in  modifying  the  instrivcjtions,  the  case  would 
necessarily  have  to  be  reversed.  But  we  are  further  of 
opinii>n  that  the  said  letter  of  March  8th  constituted,  as  a  mat- 
ter of  law,  a  valid  ground  on  which  to  defeat  this  action. 

If  appellee  was,  as  he  claimed,  liired  for  a  year,  he  was  not 
entitled  to  demand  further  evidence  of  the  contract,  than  the 
words  or  letters  which  sufficed  to  make  it;  and  particularly  he 
was  not  justified  in  making  the  sending  to  him  of  such  a  con- 
tract as  he  demanded,  a  condition  of  his  further  proceeding 
in  the  service  of  appellant 

He  demanded  in  peremptory  terms  in  his  letter  that  which 
he  had  no  legal  right  to  claim,  and  told  his  employer  if  it 
was  not  forthcoming  at  the  time  and  place  designated  by  him 
he  should  return  to  Chicago  and  there  await  it  before  ho 
went  further.  His  business  was  to  travel  on  the  road,  and  ho 
was,  when  he  wrote  the  letter,  on  the  road  in  obedience  to 
imperative  orders  from  his  employer.     To  write  as  be   did 
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was  to  directly  refuse  to  ohey  the  dii'ections  given  unless  liis 
demand  was  acceded  to.  Tliis,  in  onr  opinion,  autlioiized  his 
])ronipt  discliar^e  by  appellants.  Waters  v.  Davis,  55  Jones 
&  Spencer,  39. 

'  Appellant  w<as  not  bound  to   wait  and  see   whether  he 
would  pnt  his  coercive  threat  in  operation,  but  might  well  act 
npon  his  stated  ultimatvm^  that  he  would  go  no  further  unless 
his  demand  was  acceded  to,  and  dismiss  him  at  once. 
The  judgment  will  be  reversed  and  the  case  remanded. 

Jievcrsed  and  remanded. 


tl  |f;(  Ezra  W.  Thayer,  Jr., 

tf6   32:.^  ^• 

^  JJJ  The  El  Plomo  Mining  Company  et  al. 

Corporations — Tnsohencff — Sec,  25^  Act  of  1872 — Witnesses — Limitch 
tions—Sec.  70,  Chap.  3,  R.  S. 

1.  The  Btockholders  of  an  insolvent  corporation  will  be  liable  to  credit- 
ors thereof,  unifies  they  Imve  g^iven  for  tbeir  stock  **  the  equivalent  in 
money,  or  in  rooney^s  worth,**  nnd  where  &tock  has  not  been  fnlly  paid, 
stockholders  are  liable  to  the  extent  of  the  amount  due  thereon. 

2.  Upon  a  bill  filed  in  pursuance  of  Sec.  25,  Act  of  1872,  concerninsf  cor- 
porations, for  the 'purpose  of  enforcing?  the  payment  of  a  jnd(?mpnt  ren- 
dered against  an  insolvent  corporation,  this  court  hoidn  that  surviving 
stockholders,  not  defendiiifir,  were  competent  witnesses  for  the  comphiinant, 
notwithstanding  the  fact  that  their  testimony  tended  to  chnrj?e  the  repre- 
sentatives of  deceased  stockholders,  the  preponderance  of  their  interest 
being  in  opposition  to  their  testimony. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the  Hon- 
Egbebt  Jamieson,  Judge,  presiding. 

Messrs.  McClellan  &  Cummins,  for  appellant 
**  It  is  a  settled  American  doctrine  that  every  corporation 
holds  its  capital  stock  as  a  trust  fund,  for  the  benefit  of  iis 
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creditors.  The  fund,  however,  docs  cbt  exist  until  the  stock 
is  issued  to  shareholders.  Up  to  that  point  there  is  a  mere 
possibility  or  privilege  of  creation  of  stock.  When  the 
shares  are  issued,  if  the  price  be  paid  in  cash,  so  much  is 
added  to  the  working  capital,  thereby  enhancing  the  credit- 
or's security.  If  the  price  were  not  paid,  the  shareholder's 
indebtedness  may  be  looked  to  for  a  like  effect.  In  either 
case  there  is  a  tangible  asset,  to  which  creditors  may  resort 
under  the  forms  of  law.  The  directors,  who  may  be  aptly 
styled  the  trustees,  have  no  right  to  destroy  tlie  fund  by  giv- 
ing away  the  stock,  or,  which  is  the  same  tiling,  by  disposing 
of  it  for  an  insignificant  return.  Its  value  in  their  hands,  or 
rather  the  value  of  the  credit  therefor,  is  lixed  by  the 
charter.  When  they  issue  stock  to  an  individual  holder, 
there  must  be  secured  to  the  corporation,  in  some  shape,  an 
equivalent,  at  so  much  per  share,  in  accordance  with  thefunda- 
mental  condition  of  the  privilege.  It  is  not  now  questioned 
tliat  a  corporation  may  issue  its  stock  by  way  of  payment  for 
purchase  of  property.  This  is  on  the  principle  that  there  is 
no  need  for  the  roundabout  process  of  first  issuing  the  stock 
for  money,  and  paying  the  money  for  the  property,  but  it  is 
necessary  that  the  property  so  taken  should  be  reasonably 
worth  the  fair  value  of  the  stock  taken  for  it."  Chouteau  v. 
Dean,  7  Mo.  App.  214;  Talmadge  Iron  Co.,  4  Barb.  382; 
Boynton  v.  Hatch,  47  K.  Y.  225. 

''The  directors  have  no  more  right  to  accept  property 
worth  manifestly  less  than  the  face  value  of  the  stock,  than 
they  have  to  take  depreciated  or  counterfeit  money  as  an 
equivalent  of  the  same  face  value."  See,  also,  Shickey  v. 
Wattfi,  S.  W.  274. 


V  y 
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Messrs.  Cook  &  Upton,  for  appellees. 


Gary,  J.  In  May,  1882,  a  corporation  was  organized'  in 
Chicago,  under  the  name  given  in  the  above  title  as  one  of 
the  appellees,  with  a  capital  of  $1,000,000,  divided  into  ten 
dollar  shares. 

In  October,  1887,  the  appellant  recovered  a  judgment  in 
the  Superior  Court  against  the  comj  any  for  $2,962.75,  which 
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being  nnsatisljed,  and  execution  returned  nulla  bofia^  he  filed 
this  bill,  C(»ntaining  all  necessary  averments,  under  Sec.  25  of 
the  act  of  1872  concerning  corporations,  making  all  stock- 
holders parties  defendant.  On  some,  service  could  not  be 
obtained,  and  some  who  were  served  did  not  appear  and  their 
default  was  entered.  Such  has  been  the  mortality  among  the 
stockholders,  tliat  the  defense  now  made  is  only  by  the  rep- 
resentatives of  four  of  them,  deceased. 

The  ]>roperty  of  the  company  was  mines  and  mills  in 
Sonoi-a,  Mexico,  received  by  the  majority  of  the  board  of 
directors,  acting  on  behalf  of  the  company,  from  themselves, 
as  full  payment  for  all  the  stock  of  the  company.  The  evi- 
dence of  the  market  or  intrinsic  value  of  the  property  is  not 
very  definite,  and  it  is  not  improbable  that  it  liad  neither,  but 
it  does  appear  tliat  it  liad  cost  tlie  parties  who  transferred  it 
to  the  company  but  little  more  than  ten  per  cent  of  the 
amount  of  the  stock  of  the  conijany. 

The  whole  property  was  taken  in  a  lump  for  payment  of 
the  whole  stock  in  a  lump;  the  (juestion  was  not  considered 
whether  the  property  was  worth  a  million  of  dollars  or  not; 
it  is  a  fair  conclusion  that  none  of  the  corporators  liad  any 
idea  that  it  had  any  such  value,  but  adopted  that  sum  as  a 
convenient  one  for  the  amount  of  stock  to  be  issued. 

There  was  notliing  secret  or  clandestine  in  the  whole  busi- 
ness of  organizing  the  company,  and  issuing  full  paid  stock 
for  this,  to  the  stockliolders,  probably,  glittering  and  alluring 
vision  of  wealth  "  bevonJ  the  dreams  of  Croesus,"  and  anions; 
themselves  there  could  be  no  ground  of  complaint. 

But  as  to  creditors  the  case  is  diflFerent.     The  nominal  cap- 
ital of   the  company,  besides   the  actual  assets,  is  a  fund  to 
which  they  may  look  for  satisfaction.     Such  nominal  capital 
is  in  ejffect  a  warranty   to  creditors  by  each  stockholder,  on 
which  ho  is  responsible  to  the  extent  that  his  stock  has  not 
been  fully  paid,  that  the  company  once  had,  either  the  full 
])ayment,   or  the  binding   promise  of  a  stockholder  for  full 
payment,  for  every  share  issued.     Ailing  v.  Wenzell,  27  111. 
App.  511;  35  111.  App.  246,  and  in  Supreme  Court  on  appeal 
from   that,  133  111.  264;  Bouton   v.  Dement,  123  111.  142; 
Chisholm  v.  Forney,  63  Iowa,  333. 
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From  the  many  cases  in  this  State  the  rule  is  faiily  clcdii- 
eible  that  stockholders  of  an  insolvent  corporation  will  bo  liable 
to  creditors  nulees  there  has  been  given  for  the  stock  "  the 
equivalent  in  money  or  in  money's  worth."  Union  Ins.  Co. 
V.  Frear  Stove  Co.,  97  111.  537,  No  fiction,  however  inno- 
cently adopted  among  themselves,  is  a  defense  against  credit- 
ors. In  Iowa,  where  the  stock  of  a  corporation  was  issued 
as  full  paid,  for  a  patent  believed  to  be  valuable,  but  which 
proved  worthless,  the  stockholders  were  held  liable  to  credit- 
ors. Chisholm  v.  Forney,  G5  Iowa,  333.  Sangamon  Coal  M. 
Co.  V.  Richardson,  33  111.  App.  277,  is  not  inconsistent  with 
the  rule  stated.  The  proceeding  there  was  by  garnishment, 
in  which  the  creditor,  as  ngainst  the  garnishee,  stands  in  the 
shoes  of  the  debtor. 

It  may  be  that  in  the  absence  of  all  evidence  of  the  real 
value  of  the  property,  it  should  be  considered  worth  what  it 
liad  cost ;  but  certainly  the  stockholders  are  not  entitled  to 
liax^e  it  arbitrarily  assumed  that  it  was  worth  more. 

Here,  however,  what  evidence  there  is  of  the  value  puts  it 
at  less  than  that  cost. 

If,  therefore,  thfe  complainant  is  entitled  on  other  grounds 
to  relief,  an  account  should  be  taken,  and  the  ratio  of  pay- 
ment ascertained. 

A  question  is  made  as  to  tlie  competency  of  surviving  stock- 
holders, not  defending,  as  witnesses  for  the  complainant.  The 
effect  of  tlieir  testimony  is  to  charge  themselves,  and  while  it 
may  charge  the  representatives  of  the  deceased  with  a  part 
of  the  burden,  yet  the  preponderance  of  tlieir  interest  is  in 
opposition  to  their  testimony.  Keithley  v.  Stafford,  126  111. 
507;  Pipe  v.  Steele,  2  Ad.  &  E.  N.  S.  733.  Therefore  they 
are  competent  witnesses,  notwithstanding  the  statute,  that  a 
pei'son  directly  interested  may  not  testify  in  his  own  behalf 
against  an  executor,  etc.,  except  in  special  cases,  of  which 
this  is  not  one. 

The  bill  alleges  that  the  company  ceased  to  do  business 
about  tlie  1st  of  June,  1883,  and  that  the  cause  of  action 
upon  which  the  appellant  obtained  judgment  was  services 
ending  on  the  19th  of  that   month.     Whether,  under    such 
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circninstanccs,  tho  appellant  was  entitled  to  proceed  at  once, 
by  bill  in  equity  under  Sec.  25,  without  first  obtaining  judg- 
ment, is  a  question  which  has  not  been  argued  and  is  left  open. 

It  may  become  material  in  this. way:  Two  of  the  stock- 
holders, whose  representatives  are  defending,  died  testate,  and 
their  wills  were  probated  more  than  two  years  before  such 
representatives  were  sued.  As  to  one  of  them,  the  two  yeais 
liad  expired  before  the  appellant  obtained  judgment;  as  to 
the  other,  about  one  year  had  to  run.  Dugger  v.  Oglesby,C9 
111.  405,  recognized  as  right  in  People  v.  Brooks,  123  111.  246, 
decides  that  the  two  years  limitation  does  not  apply  to  causes 
of  action  which  could  not  bo  presented  within  that  term, 
thereby  in  cflFect,  though  not  in  words,  overruling  Stone  v. 
Clarke,  40  111.  411. 

If  the  appellant  could  have  proceeded  within  the  two  years 
in  any  effectual  mode  to  establish  his  claim,  he  is  not  saved  by 
Duggcr  V.  Oglesby,  but  if  he  could  not,  then  he  has  lost  noth- 
ing by  the  lapse  of  time.  In  any  event,  the  two  years  are 
not  in  bar  of  the  suit,  but  only  restrict  the  complainant  to 
assets  not  inventoried  by  tho  executors.  Darling  v.  McDon- 
ald, 101  111.  370. 

The  cause  must  be  sent  back  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Hevereed  ancl  remanded. 


The  Atkinson  Cab  Spring  Works 

V. 

O.  M.  Barber. 

KegofhhU  Tnsfnnnents — Note — Considei-aiion — Failure  of—  Warranty, 

In  an  net  ion  brouffht  by  the  indorsee  of  a  promissory  note  to  recover 
thereon,  this  court  holds  that  the  evidence  introdaoed  by  the  defendants 
made  no  defense  thereto,  and  declines  to  interfere  with  the  judgment  for 
the  plaintiff. 

[Opinion  filed  March  13,  1S91.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
R.  W.  CuFFORD,  Judge,  presidiug. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  appellants. 

Messrs.  SIillar,  Starr  &  Leman,  'for  api  ellee. 

Gary,  J.  This  is  a  suit  upon  a  promissory  note  made  by 
tlie  appellants  to  one  Holbrook,  and  by  him  assigned  to  the 
appellee. 

The  appellants  pleaded  that  the  note  was  given  as  part  of 
the  price  of  a  warranted  machine  ;  that  the  appellee  was  one 
of  the  vendors  and  warrantors;  that  the  warranty  was  broken, 
and  the  appellee  knew  before  and  at  the  time  that  the  note 
was  assigned  to  him  that  the  consideration  had  failed. 

On  the  trial,  without  a  jm-y,  the  appellants  put  their  presi- 
dent on  the  stand  and  asked  :  *'  Look  at  this  paper  and  state 
what  that  note  was  given  for ; "  and  the  court  asked :  ''  What 
do  you  say  you  will  prove  ?  " 

Tlie  appellants'  counsel  thereupon  ,made  a  long  statement 
of  what  he  proposed  to  prove ;  the  appellee  objected ;  the 
objection  was  sustained,  and  the  appellants  excei)ted. 

If  they  had  stopped  there,  there  might  have  been  trouble 
-with  the  case;  but  they  went  on  questioning  the  witness  as 
to  the  consideration  of  the  note,  the  waiTanty  and  quality  of 
the  machine,  and  the  other  matter  mentioned    in  their  offer. 

While  the  appellee  objected  to  the  questions,  the  court 
permitted  them  all  to  be  answered,  so  that  it  appears  that  in 
fact  the  appellants  did  put  in  all  the  evidp^^ce  they  had  to 
oflFer. 

The  court  found  for  the  appellee,  and  it  is  enough  to  say 
that  the  evidence  did  not  make  out  any  defense. 

Under  such  circumstances  it  would  be  like  holding  a  moot 
court  to  inquire  whether  the  objection  to  the  offer  was  rightly 
or  wrongly  sustained. 

Judgment  affirmed. 
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Henry  R.  Glover  and  George  Willcomb 

V. 

E.  P.  Wells,  Receiver. 

Same 

v. 

P.  J.  Lee. 

40  S50|  Corporations — A ssignmeni—Fire— Insurance — Insoheney — Frefertnti 

.      *  kjSK'  — /i^^cWf^r — Garnibhment. 
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L  Acis  done  by  the  president  of  a  corporation,  pertaininc:  to  the 
buRiness  thereof,  will  bi  presumed  to  be  legally  done,  unless  shown  to  be 
unauthorized. 

2.  UndtT  the  decisions  of  (he  Supreme  Court  of  the  State  of  Iowa  n 
prc-extRtingdebt  is  a  sufficient  consideration  to 'support  the  assignment  of  a 
chone  in  action  as  security. 

3.  It  is  also  the  law  in  that  State  that  a  stockholder  in  a  corporation 
organized  for  pecuniary  profit,  has,  by  reason  of  the  ownership  of  stock,  an 
iiisunibic  interest  in  the  corporate  property. 

4.  An  insur.ince  company,  by  establishing  nn  agency  in  this  State,  an<l 
doing  business,  becomes  a  resident  and  is  liable  as  garnishee  of  its  non- 
resident creditors. 

5.  Where  a  clause  in  a  policy  is  not  in  form  an  assignment  thereof,  yet. 
if  it  was  treated  and  intended  as  a  compliance  with  an  agreement  to  a.si$jgii 
the  same,  to  cover  certain  indebtedness,  it  must  be  held  to  have  accom- 
plished the  purpose,  and  to  be  as  binding  on  all  persons  as  if  in  ail  respects 
legally  formal. 

6.  A  receiver  appearing  in  response  to  a  notice  served  upon  his  insolv- 
ent 19  prima  facie  entitled  to  take  money  due  such  insolvent 

7.  In  an  attjichment  proceeding  wherein  certain  insurance  companies 
were  garnished,  third  persons  interpleading  and  claiming  money  due  there- 
from, it  is  not  proper,  the  court  finding  that  the  interpleaders  made  out 
their  oses,  to  render  judgments  in  their  favor  for  the  amounts  due  them, 
and  for  the  attaching  creditors  for  the  balance;  the  proper  practice  in  such 
case  is  to  discharge  the  g.irnishees  upon  payment  to  the  latter  of  the 
sum  last  named. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Superior  C<»urt  of  Cook  Conntj;  the 
lion.  J.  P.  Altoeld,  Judge,  presiding. 

Messrs.  Wkigley,  Bclkley  &  Gray,  for  appellant?. 
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Messrs.  Wxndes  &  Sctlltvan,  for  appollee,  P.  J.  Lee. 

An  act  done  by  the  president  of  a  corporation  will  be  pre- 
sumed to  have  been  legally  done,  and  is  binding  on  the  body. 
Morawetz  on  Corp.,  Sec.  538;  Smith  v.  Smith,  62  111.  493; 
Mitchell  V.  Deeds,  49  111.  417-424;  Union  Mutual  Life  Ins. 
Co. V.White,  106  111.  67-75;  Kroft  v.  Freenian,  87  N.  Y.  628; 
Mechanics  and  Merchants  Bank  v.  Goddin,  76  Ya.  503. 

In  the  absence  of  a  statutory  prohibition,  an  insolvent  cor- 
poration has  the  same  right  to  make  preferences  among  its 
creditors  that  an  individual  has.  Morawetz  on  Corp.,  Sec.  802; 
Reichwald  v.  Com.  Hotel  Co.,  106  111.  439-452;  Planters  Bk. 
v.  Whittle,  18  Ya.  737;  Buoll  v.  Buckingham,  16  la.  284. 

The  pre-existing  debt  is  a  sufficient  consideration  to  sup- 
port the  contract  of  assignment,  and  the  holder  can  maintain 
an  action  against  the  maker,  unless  he  has  some  defense 
against  the  payee,  arising  out  of  the  same  transaction.  Davis 
V.  Carson,  69  Mo.  610,  and  cases  cited;  Moore  v.  Lowrey,  25 
la.  339;  Putnam  v.  Storey,  132  Mass.  205-212. 

The  assignments  are  conclusive  as  to  appellants.  It  appear- 
5"g»  by  Leo's  plea  to  the  jurisdiction,  that  the  assignments  had 
been  made  and  the  insurance  companies  notified  before  service 
on  them,  that  was  sufficient  to  relieve  the  garnishees  from 
liability,  the  facts  being  admitted  by  a])pellant8'  demurrer  to 
Lee's  plea.  Walters  v.  Washington  Ins.  Co.,  1  Clarke  (la.), 
404-411;  Moore  v.  Lowrey,  25  la.  336-339;  Smith  v.  Cravk,  9 
la.  241. 

Mr.  Elbert  II.  Gary,  for  garnishees. 

MoRAN,  P.  J.  The  actions  were  tried  together  in  the  court 
below,  and  are  brought  here  on  the  same  record.  There  is, 
in  fact,  but  one  case,  tliough  there  are  separate  judgments  in 
favor  of  each  of  two  interpleading  claimants  of  money  sought 
to  be  recovered  by  appellants,  by  garnishee  process. 

Glover  &  Willcomb  commenced  an  attachment  suit  in  the 
Superior  Court  of  Cook  County  against  the  Dubuque  Mattress 
Company,  an  Iowa  corporation,  and  caused  the  attachment  to 
be  served  on  eight  insurance  companies  as  garnishees.  Tlic 
conii>anie8  answered  the  interrogatories,  each  admitting  tho 
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issuance  of  a  policy  to  the  said  Dubuque  Mattress  Companj, 
a  loss  thereunder,  and  that  the  loss  had  been  adjusted  at  $500 
on  each  policy.  Two  of  the  companies  stated  in  their  answers 
that  their  policies  contained  a  clause:  '*  Loss,  if  any,  payable 
to  the  Commercial  National  Bank,  as  its  interest  may  appear." 
The  other  six  companies  set  u])  a  notice  to  them  of  an  assign- 
ment of  their  respective  i^olicies  on  or  about  the  2d  of  April, 
the  loss  having  occurred  on  April  1,  1889,  to  P.  J.  Lee,  cash- 
ier of  the  German  Bank  of  Dubuque,  Iowa.  Judgment  was 
rendered  against  the  Dubuque  Mattress  Company  and  in 
favor  of  tlie  plaintiffs  for  81,581.20,  on  May  29,  1889,  and  in 
response  to  a  notice  ordered  by  tJie  court  to  be  served  up<»n 
the  Commercial  National  Bank  and  P.  J.  Lee,  cashiei*  of  the 
German  Bank,  they  interpleaded,  setting  up  their  respective 
claims  to  the  money  on  the  different  policies  of  insurance, 
and  upon  a  trial  by  the  court  without  a  jury,  judgments  were 
rendered  against  the  eight  insurance  companies  for  $500  each, 
in  favor  of  the  Dubuque  Mattress  Company  for  the  use  of  E. 
P.Wells,  receiver  of  the  Commercial  National  Bank,  for 
$1,000,  and  for  the  use  of  P.  J.  Lee,  cashier  of  the  German 
Bank,  for  $2,665.28,  and  for  the  balance  of  $334  for  tiio  use 
of   the  plaintiffs. 

The  chief  ground  of  objection  to  the  judgment  in  favor 
of  Wells,  receiver  of  the  Commercial  National  Bank,  is  based 
upon*  the  contention  that  the  bank  had  no  insurable  interest 
in  the  property  insured. 

The  facts  are  that  John  Kapp  and  Uenry  Saner  had  con- 
ducted a  business  as  a  firm,  and  such  firm  became  indebted  to 
the  Commercial  National  Bank  in  the  sum  of  $1,000,  for 
which  sum  the  bank  held  their  promissory  notes.  At  the 
time  the  loan  was  made  and  the  note  given  by  the  firm,  it 
was  agreed  that  insurance  policies  on  the  property  of  the 
firm  should  bo  assigned  to  the  bank,  suflScient  in  amount  to 
cover  the  indebtedness. 

4 

In  1884  the  said  Kapp  and  Saner  and  some  otlier  persons 
organized  the  corporation,  the  Dubuque  Mattress  Company, 
and  the  firm  business  and  assets  were  sold  out  to  the  corpo- 
ration, and  it  agreed  to  assume  and  pay  the   firm  liabilities, 
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and  continued  the  business.  Kapp  was  president  of  tlie  com- 
])any,  and  though  no  new  note  was  substituted  for  the  one 
tlie  bank  held,  yet  the  indebtedness  was  treated  as  that  of  the 
corporation,  and  insurance  ]iolicies  on  the  corporate  property, 
with  the  clause  that  they  were  payable  to  the  bank  as  its 
interest  should  appear,  were  kept  with  the  bank,  and  the 
indebtedness  was  extended  from  time  to  time.  The  bank  held 
as  collateral  for  the  said  indebtedness,  $2,500  of  the  capital 
stock  of  the  Mattress  Company,  said  stock  belonging  to  said 
Kapp.  Kapp  had  thus  pledged  his  property  to  secure  the 
note  whicli  the  corporation  had  assumed  and  agreed  to  pay, 
and  he  stood,  therefore,  in  the  position  of  a  surety.  Without 
reference  to  the  question  whether  the  bank  would  have  an 
insurable  interest  in  the  property  of  the  corporation,  if  it  did 
not  hold  Kapp's  stock  as  collateral,  it  is,  we  think,  unquestion- 
able that  under  the  facts  as  tliej^  exist,  the  money  due  under 
the  policies  should  be  applied  to  discharge  the  debt  to  the 
bank.  It  is  expressly  held  in  Iowa  that  a  stockholder  in  a 
corporation  organized  for  pecuniary  profit,  has  by  reason  of 
such  ownership  of  stock  an  insurable  interest  in  the  corporate 
property.  Warren  v.  The  Davenport  Fire  Ins.  Co.,  31 
Iowa,  464. 

Holding  the  stock  as  collateral,  the  bank  had  the  &ame 
interest  in  the  corporate  property  and  the  same  right  to 
indemnity  against  its  destruction,  as  the  real  owner  of  the 
stocks,  and  having  such  interest  it  could  undoubtedly  recover 
the  loss  on  the  policies  which  it  held  in  an  action  against  the 
insurance  companies.  Tliough  the  clause  in  the  policies  was 
not  in  form  an  assignment  of  them  to  the  br.nk,  yet  as  it  was 
treated  and  intended  by  tlie  parties  as  a  compliance  with  the 
agreement  to  assign  policies  to  the  bank  to  cover  the  indebt- 
edness, it  must  be  held  to  have  accomplished  that  purpose, 
and  to  be  as  binding  on  all  persons  as  if  in  all  respects  legally 
formal.  Pickham  v.  Haddock,  36  III.  38;  1  Jones  on  Liens, 
Sec  79. 

As  to  the  title  of  Wells,  he  was  shown  to  be  in  possession  of 
the  bank's  assets,  including  the  note  in  question,  as  receiver, 
appearing  in  the  court  in  response  to  the  notice  served  on  the 
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bank.  He  was^^Wma  fdcie  entitled  to  take  any  money  duo 
to  the  bank,  and  no  question  as  to  the  sufficiency  of  the  proof 
of  his  right  was  made  in  the  court  below.  The  point  only 
concerns  the  bank  or  its  creditors,  andean  not  avail  appellants, 
who  have,  under  the  facts,  no  ri^ht  to  the  fund. 

As  to  the  judgement  in  favor  of  Lee,  casliier,  etc.,  the  facts 
are  that  tlie  Mattress  Company  made  a  loan  of  the  German 
Bank,  which  was  renewed  from  time  to  time,  and  that  at  tlio 
time  the  fire  occurred  the  amount  due  was  $3,000,  evidenced 
by  the  notes  of  the  said  Mattress  Company.  On  the  morning 
after  the  fire,  Lee,  the  casliier  of  tlie  bank,  applied  to  Kapp, 
the  president  of  the  company,  for  collateral  securities  for  the 
debt  to  the  bank,  and  after  some  negotiation  and  pressing, 
Kapp  consented  to  assign  to  the  bank  the  six  insurance  poli- 
cies, and  after  having  written  and  executed  an  assignment  of 
each  policy,  as  president  of  the  Mattress  Company,  and  deliv. 
ered  them  to  Lee,  went  with  Lee  to  the  agents  of  the  respect- 
ive companies  and  gave  notice  of  the  assignment. 

It  is  objected  that  Kapp,  tlie  president  of  the  company, 
had  no  authority  to  make  the  assignments.  Corporations 
usually  act  through  their  president.  Acts  done  by  him  per- 
taining to  the  business  of  tlie  company  will  be  presumed  to 
be  legally  done,  unless  shown  to  be  unauthorized.  Smith  v. 
Smith,  62  111.  493;  McDonald  v.  Chisholm,  131  III.  273. 

The  corporation  is  not  here  questioning  the  assignments; 
it  had  the  power  to  make  them,  even  if  insolvent,  and  for  the 
express  purpose  of  preferring  the  bank  as  a  creditor.  Far- 
well  V.  Nilsson,  133  111.  45. 

It  is  claimed  that  the  pre-existing  indebtedness  was  not 
a  valid  consideration  for  the  assignment  Upon  this  point 
the  law  of  Iowa  controls,  and  Moore  v.  Lowrey,  25  Iowa,  336, 
which  case  was  introduced  in  evidence  as  proof  of  the  law  in 
that  State,  expressly  holds  that  a  pre-existing  debt  is  a  suffi- 
cient consideration  to  support  the  assignment  of  a  chose  in 
action  as  security.  It  was  shown  upon  the  trial  that  certain 
payments  had  been  made  to  the  German  Bank,  which  reduced 
its  claim  to  $2,665.28,  for  which  amount  Lee,  cashier,  had 
judgment,  and  for  the  balance  due  upon  the  policies  assigned 
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to  said  Lee,  to  wit,  the  sum  of  $334,  the  appellants  had  judg- 
ment. The  judgment  to  be  strictly  regular  should  have  been 
to  discharge  the  garnishees  on  the  payment  to  appellants  of 
the  sura  last  named.  It  is  not  proper  practice  to  render  judg- 
ment in  favor  of  the  interpleader.  See  "Walton  v.  Detroit 
Copper  &  Brass  Kolling  Mills,  37  111.  App.  264.  This  error 
is  not  against  appellants. 

Appellee  Lee  assigns  cross-error,  and  insists  that  a  certain 
plea  which  he  tiled  to  the  jurisdiction  of  the  com-t  should 
liave  been  sustained;  that  the  insurance  policies  were  Iowa 
contracts,  the  assignments  of  the  same  legal  situs,  and  Lee  a 
resident  of  Iowa  and  not  found  in  Illinois;  and  that  the  notice 
served  under  the  order  of  court  could  give  the  court  no  juris- 
diction to  deal  with  Lee  or  his  claims  to  the  policies. 

An  insurance  company  by  establishing  an  agency  here  and 
doing  business  in  this  State  becomes  a  resident  and  is  liable 
here  as  garnishee  of  its  non-resident  creditors.  Roche  et  al. 
V.  Rhode  Island  Ins.  Ass'n,  2  III.  App.  370. 

The  res,  then,  was  brought  within  the  control  of  the  court 
by  virtue  of  service  on  the  agents  of  the  companies  here, 
and  the  answer  showing  that  the  effects  were  claimed  by  force 
of  an  assignment,  the  order  and  notice  to  the  claimant  was 
proper  practice  under  Sec.  Hand  12  of  the  Garnishment  Act. 
If  he  did  not  appear  in  response  to  the  notice  he  would  be 
concluded  by  the  judgment,  and  appearing,  lie  of  course  could 
not  oust  the  jurisdiction  of  the  court  that  had  rightful  pos- 
session of  the  res  by  any  suggestion  as  to  the  forum  where  his 
particular  claim  should  be  adjudicated. 

The  court  was  correct  in  refusing  to  give  Lee  more  than 
the  amount  of  the  indebtedness  to  the  bank.  "  His  only  title 
to  the  policies  was  as  collateral  to  said  indebtedness.  The 
overplus  would  go  to  the  Mattress  Company,  and  of  course 
belonged  to  the  attaching  creditors. 

There  was  no  error  in  refusing  the  proposition  submitted 
to  the  court  to  be  held  by  said  Lee. 

It  was  not  a  proposition  of  law,  but  a  finding  of  fact.  Upon 
the  whole  record,  all  the  judgments  rendered  are  correct  and 
will  be  nffirmed. 

Judgments  affirmed. 
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Chakles  Kern  et  al. 

V. 

The  Chicago  Co-operative  Brewing  Association, 

FOR   use,  tTC. 

Corporations — Stock  {^^Subscriptions  to  —  Revocation  —  Practice^ 
Garnishment, 

1.  Ab  apfainst  tbe  claims  of  creditors  of  a  corporation  it  is  immaterial 
what  private  arrangement  subscribers  for  its  stock  may  make  with  it,  or 
with  the  person  who  procures  their  subscription,  as  to  the  payment  of  tbe 
amount  subscribed. 

2.  The  judgment  again;«t  a  garnishee  must  be  rendered  in  favor  of  the 
attachment  or  judgment  debtor  for  the  benefit  of  the  attachment  or  judg- 
ment creditor,  who  is  treated  as  the  real  plaintiff  ag}iinst  his  own  debtor, 
and  the  judgment  must,  in  form  at  least,  be  for  the  whole  amount  due 
from  the  garnishee,  and  whatever  surplus  there  may  be  after  paying  the 
creditors  entitled  to  share  in  the  distribution  to  be  made,  belongs  to  the 
debtor  in  whose  name  the  suit  is  brought. 

3.  The  certified  copy  of  articles  of  incorporation,  together  with  all 
indorsements  thereon,  are  prima  faeie  evidence  of  the  facts  therein  stated, 
and  copies  of  all  papers  legally  deposited  in  the  office  of  the  Secretary  of 
State,  when  certified  by  him  and  authenticated  by  the  seal  of  his  office,  are 
evidence  in  the  same  manner  and  with  the  like  effect  as  tbe  originals. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Snperior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,   Judge,  presiding. 

Messrs.  Cameron  &  Hughes  and  Kraft  &  Brown,  for 
appellants. 

Messrs.  Campbell  &  Custer,  for  appellee.  x 

Waterman,  J.  Execution  on  judgment  in  favor  of  Henry 
B.  Kobinson  against  The  Chicago  Co-operative  Brewing  Asso- 
ciation having  been  returned  "  no  property  found,"  appellants 
were  summoned  as  garnishees.  To  interrogations  filed,  Kern 
answered  that  he  did  conditionally  subscribe  for  ten  shares 
of  the  capital  stock  of  said  Brewing  Company,  but  that  such 
subscription  was  merely  formal  and  with  the  understanding 
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that  he  might  revoke  it  at  any  time,  and  that  he  afterward 
did  revoke  it,  and  has  never  received  any  certificate  for  stock 
nor  was  any  issued  to  liim.  Sadler  answered  that  he  did  sub- 
scribe for  fifty  Hhares  of  stock  which  one  Kadish,  a  promoter 
of  the  company,  agreed  to  pay  for  and  turn  over  to  him, 
Sadler.  '^^: 

Heintzmann  answered  that  he  subscribed  for  ten  shares  of 
stock  with  the  understanding  that  such  subscription  was  a 
mere  accommodation  wliich  he  might  revoke  at  any  time;  that 
he  did  revoke  it,  and  that  no  stock  has  ever  been  issued  to 
him. 

Sadler  and  Heintzmann  filed  an  additional  answer  to  the 
effect  that  fictitious  names  were  attached  to  the  subscription 
for  stock,  and  that  the  company  was  never  organized  accord- 
ing to  law. 

Kern  made  further  answer  to  the  same  effect,  and  also  that 
he  is  now  informed  that  the  only  subscription  he  ever  made 
was  before  any  license  was  issued  by  the  State  of  Illinois,  and 
so  such  subscription  is  and  was  utterly  void.  Upon  the  hear- 
ing tliere  was  introduced  in  evidence  a  certified  copy  of  the 
articles  of  incorporation  and  a  copy,  duly  certified,  of  the  sub- 
scription for  stock  filed  in  the  oflice  of  the  Secretary  of  State. 
Upon  this  appear  the  names  as  subscribers  for  stock,  of 
George  Heintzmann  fifty  shares,  $5,000;  Ernst  Sadler  fifty 
shares,  $5,000;  Charles  Kern  ten  shares,  $1,000.  Appellants 
testified  substantially  as  set  forth  in  their  respective  answers, 
and  also  in  explanation  of  certain  apparent  payments  said  to 
have  been  made  on  account  of  their  subscriptions.  The  court 
found  that  there  was  due  on  the  respective  subscriptions  from 
Charles  Kern  $800,  from  Ernst  Sadler  $4,000,  and  from 
George  Heintzmann  $5,000,  and  that  there  was  due  upon  the 
judgment  against  the  Brewing  Company  the  sum  of  $720; 
whereupon  judgment  was  rendered  in  favor  of  the  Brewing 
Con>pany  for  the  use  of  Henry  B.  Robinson,  against  Charles 
Kern  for  $800,  Ernst  Sadler,  $4,000,  George  Heintzmann 
$5,000. 

Sec.  27  of  Chap.  32,  R.  S.,  makes  the  certified  copy  of  any 
articles  of  incorporation,  together  with  all  indorsements 
thereon  J  jprif/iaj^acie  evidence  of  the  facts  therein  stated. 
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Sec.  27  of  Cliap.  124,  makes  copies  of  all  papers  legallj 
deposited  in  the  office  of  the  Secretary  of  State,  when  certified 
by  him  and  authenticated  by  the  seal  of  his  office,  evidence 
in  the  same  manner  and  with  the  like  effect  as  the  originals. 
C.  C.  &  I.  C.  R  W.  Co.  V.  Skidmore,  69  111.  566;  Eyan  v. 
Lynch,  68  111.  161. 

The  subscription  list  was  therefore  admissible  for  the  pur- 
pose of  showing  the  subscriptions. 

As  against  the  claim  of  creditors  of  the  corporation,  it  is 
utterly  immaterial  what  private  arrangement  subscribers  may 
make  with  it  or  with  the  person  who  procures  their  subscrip- 
tion, as  to  the  payment  of  the  amqunt  eubscribed.  Upton  v. 
Tribilcock,  91  U.  S.  45;  Melrin  v.  Lamar  Ins.  Co.,  8U  111. 
446;  Chandler  v.  Brown,  77  111.  335;  G.  &  S.  N.  R  R  Co.  v. 
Ennor,  116111.  55;  Union  Ins.  Co.  v.  Frear  Stone  Mfg.  Co., 
97  111.  537. 

It  is  urged  that  the  judgments  should  not  have  been  for  the 
full  amount  of  the  liability,  as  a  much  less  sum  would  satisfy 
the  claim  of  Robinson.  The  Supreme  Court  in  the  case  of 
Bank  of  America  v.  Indiana  Banking  Co.,  114  III.  483,  say: 
"  It  has  been  uniformly  held,  since  the  decision  in  Stabl  v. 
Webster,  11  Dl.  511,  that  by  the  practice  which  obtains  in  tliis 
State,  the  judgment  against  the  garnishee  must  be  rendered 
in  favor'of  the  attachment  or  judgment  debtor  for  the  benefit 
of  tiie  attachment  or  judgment  creditor,  who  is  treated  as  the 
real  plaintiff  against  his  own  debtor.  *  *  *  It  is  equally 
well  settled  that  the  judgment  must,  in  form  at  least,  be  for 
the  whole  amount  due  from  the  garnishee,  and  whatever  sur- 
plus there  may  be  after  paying  the  creditora  entitled  under 
the  statute  to  share  in  the  distribution  to  be  made,  belongs 
to  the  debtor  in  whose  name  the  suit  is  brought.  *  *  * 
After  the  creditors  have  been  paid,  if  equities  exist  between 
the  garnishee  and  the  attachment  debtor,  as  to  any  surplus,  no 
doubt  the  court  would  adjust  them,  and  thus  avoid  any  hard- 
ships that  might  arise." 

The  entry  of  the  judgments  in  this  case  was  in  conformity 
to  the  rule  declared  by  the  Supreme  Court,  and  they  are 
affirmed. 

Judgment  affirmed. 
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James  H.  Walker  et  al. 

V. 

William  J.  Grant. 

Master  and  Servant — Recovery  of  Wages — Traveling  Salesman — Ex- 
penses  of. 

Where  a  contract  of  service  provides  for  a  griven  palnry  and  traveling 
expenses,  the  employer  can  not  subsequently  limit  such  expenses  to  a  given 
sum. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  CookCountj;  the  Hon. 
Abba  N.  Waterman,  Judge,  presiding. 

Messrs.  Trumbull,  Willits,  Kobbins  &  Trumbull,  for 
appellants. 

Mr.  P.  O'Keil  Byrne,  for  appellee. 

Moran,  p.  J.  Appellee  was  employed  by  appellants  as  a 
traveling  salesman  on  a  salary  and  traveling  expenses.  His 
accounts  for  traveling  expenses  had  always  been  allowed  and 
paid  while  lie  was  in  appellants'  employ  until  those  incurred 
by  him  on  the  last  three  trips  he  made  were  presented. 

Prior  to  the  last  three  trips  appellant  Walker  had  a  con- 
versation with  appellee,  in  which  said  Walker  told  him  that 
his  traveling  expenses  must  not  exceed  $5  per  day;  that  he 
mnet  keep  his  expenses  down  to  $5  per  day;  and  he  answered 
that  he  could  not  do  it.  Walker  said  he  could  do  it  by  travel- 
ing slower. 

This  action  was  to  recover  some  balance  of  salary,  and  the 
excess  of  expenses  over  $5  ])er  day  during  the  last  three  trips. 
Appellee  recovered  the  whole  amount  claimed  by  him  in  the 
court  below,  and  no  ground  is  shown  on  which  we  can  inter- 
fere   with  the  judgment     There   was   a   contract   between 
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appellant  and  appellee  for  a  salary  and  liis  expenses.  While 
appellee  was  working  under  said  contract,  appellant  could  not 
change  it  by  a  statement  that  the  expenses  should  not  exceed 
a  given  sum.  Fixing  a  limit  to  the  expenses  was  a  change  of 
the  original  contract  that  could'  only  be  made  by  the  assent 
of  both  parties  to  it.  Walker's  statement  amounted  to  noth- 
ing more  than  a  proposition  to  fix  a  limit  to  expenses,  to 
which  appellee  did  not  agree.  He  made  the  subsequent  trips 
under  the  contract  by  which  he  was  employed,  and  that  madj 
appellants  liable  for  liis  actual  expenses. 

There  is  no  pretense  that  his  actual  expenses  per  day  di4 
not  equal  the  amount  whicli  he  has  recovered. 

The  contention  is  that  Walker's  statement  fixed  a  limit, 
and  that  all  in  excess  of  said  limit,  appellee  must  stand  him- 
self. This  contention  is  not  tenable  under  the  facts  in  this 
record,  and  the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed, 

Watebmait,  J.,  takes  no  paVt  in  this  case. 


The  Chicago,  Eook  Island  &  Pacific  Railway 

io~»»!  Company 

V. 

Margaret  FiTzsrMMONS,  Administratrix, 

Master  and  Servant — Railroads — Neffligenee  of — Personal  Injuries— 
Employe — Crossings — Rate  qf  Speed — Contributory  Negligence, 

1.  Persons  approach ini?  railroad  tracks  roust  look  out  for  comin^r  trains. 

2.  In  an  action  to  recover  from  an  employer  the  pecuniary  loss  to  tbe 
widow  and  next  of  kin  arising  from  the  death  of  a  servant  alleged  to  have 
been  occasioned  through  its  negligence,  this  court  holds  as  erroneous  the 
giving  of  an  instruction  in  behalf  of  the  plaintiff,  touching  among  other 
things  the  question  of  damasres;  that  in  view  of  the  evidence  decea^ied  can 
not  be  held  to  have  been  in  the  exercise  of  ordinary  oare  when  killed,  and 
that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  March  13,  1891.] 


First  District — October  Term,  1890.      301 


C,  R.  I.  &  P.  Ry.  Co.  V.  Fitzsimraons. 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
I2icHAiu>  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Thomas  S.  Wright  and  Eobeet  Mather,  for 
appellant. 

Messrs.  Case,  Httdd  &  Hogan,  for  appellee. 

"Waterman,  J.  This  was  an  action  brou^lit  on  behalf  of 
the  widow  and  next  of  kin  of  James  Fitzsimmons  to  recover 
the  pecuniary  loss  by  them  sustained  in  consequence  of  his 
being  struck  by  an  engine  and  killed  at  the  crossing  of  Fifty- 
first  street  and  appellant's  railway. 

John  Vizard,  a  witness  on  behalf  of  appellee,  testified  that 
he  and  the  deceased  were  working  for  the  Hock  Island  Com- 
pany; that  he  and  Fitzsimmons  left  the  shopabout  six  o'clock 
and  walked  liomeward  together;  that  they  went  south  on  the 
space  between  the  car  shops  and  the  railroad  track,  and  went 
east  on  Fifty-first  street,  as  far  as  the  two  main  tracks  of  the 
Chicago,  Eock  Island  &  Pacific  Railway;  there  they  stood 
until  a  freight  train  going  south  passed ;  they  then,  in  the 
language  of  the  witness,  "made  for  home,"  or,  as  he  after- 
ward expresses  himself,  "We  made  a  break  to  go  east." 
Being  then  told  to  tell  the  jury  what  occurred,  he  answered : 

"Well,  we  started  east;  we  entered  the  track,  the  north- 
bound track,  and  I  heard  somebody  holler,  '  Look  out,'  and 
with  that  I  looked  around  and  I  saw  the  engine  coming  right 
down.  I  didn't  liear  anything  but  somebody  holler.  1  just 
looked  back  and  I  saw  the  engine,  and  I  turned  right  round 
and  backed  up.  I  couldn't  say  how  I  got  off.  He  was  not 
far  from  where  I  stood.  I  did  not  see  him  struck.  I  left 
Fitzsimmons  on  the  track  and  did  not  see  him  again  until  he 
was  under  the  engine  dead." 

It  was  shown  that  before  the  accident  there  were  standing 
about  deceased,  waiting  for  the  freight  to  pass,  from  twenty- 
five  to  fifty  men ;  that  defendant  had  been  ordered  by  the 
town  authorities  to  place  gates  at  this  crossing ;  that  it  had  done 
80,  and  that  the  gates  were  down  at  the  time  of  the  accident. 
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Tlie  deceased  was  struck  by  a  switch  engine  backing  north 
It  is  insisted  that  appellant  was  negligent  in  backing  it«  engine 
over  this  crossing  at  a  time  when  it  must  have  known  that 
many  people  would  be  passing,  as  its  shops  had  just  closed; 
that  the  engine  was  run  at,  under  the  circumstances,  a  reck- 
less rate  of  speed ;  the  witnesses  estimate  its  speed  at  from 
five  to  ten  miles  per  hour;  that  the  company  was  negligent 
in  not  having  a  man  on  the  rear  of  the  engine  to  give  warning; 
and  also  in  not  giving  any  signal  of  its  approach  by  the  ring- 
ing of  a  bell  or  blast  of  a  whistle  as  the  law  requires. 

There  was  no  person  on  the  rear  of  the  engine.  One  wit- 
ness testified  that  the  bell  was  not  rung  or  whistle  blown. 

James  Cashman,  who  was  standing  about  one  hundred  feet 
a^ay,  testified  that  he  was  looking  in  the  direction  of  the 
engine;  that  he  heard  neither  bell  nor  whistle,  and  thinks  if 
any  had  sounded  he  would  have  heard  it 

John  Vizard,  who  was  the  companion  of  Fitzsimraons,  heard 
neither  whistle  nor  engine. 

W.  H.  Slocum,  an  employe  of  tlie  defendant,  was  called  as 
a  witness  for  the  plaintiff;  appellant  making  him  its  witness 
upon  this  point,  asked  if  he  heard  the  boll  ring,  and  he  an- 
swered that  he  did.  Seven  other  witnesses  testified  either 
that  the  bell  was  ringing  or  the  whistle  blown  before  -the 
engine  reached  the  crossing. 

The  testimony  of  the  witnesses  for  the  defendant  as  to  how 
the  accident  happened,  is  not  otherwise  materially  variant 
from  that  offered  by  the  plaintiff.  One  witness  testified  that 
just  as  the  freight  train  going  south  was  about  to  clear  the 
crossing  of  Fifty -first  street,  Fit^simmons  made  a  dart  over 
and  was  struck  by  the  switch  engine  going  north. 

The  deceased,  just  before  he  started  to  go  across  the  track 
uj)on  which  he  was  killed,  was  standing  in  the  middle  of  the 
street  about  four  or  five  feet  from  such  track;  at  this  point 
there  seems  to  have  been  nothing  to  obstruct  his  view  of  the 
straight  track  on  which  the  switch  engine  was  running. 
There  were  iiere  some  sixteen  tracks,  and  the  crossing  was  a 
dangerous  one. 

If  the  evidence  shows  that  the  deceased  was  not  at  tlie 
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time  of  the  accident  exercising  ordinary  care  for  his  own 
safety,  there  can  be  no  recovery  in  this  case. 

Can  it  be  fairly  said  that  the  evidence  fails  to  show  that 
whatever  may  have  been  the  negligence  of  the  defendant,  tlie 
accident  was  caused  by  the  want  of  ordinary  care  on  the  part 
of  the  deceased  ? 

At  a  crossing  where  there  were  somo  sixteen  tracks  and  at  a 
time  when  the  gates  of  the  crossing  were  down,  w6uld  an 
ordinarily  prudent  man,  immediately  after  the  passage  of  a 
train  of  thirty  freight  cars,  make  a  *'  dart"  or  a  "  break"  to 
cross  the  track?  It  may  be  that  the  whistle  was  not  blown 
nor  the  bell  rung,  but  the  gates  were  down;  the  passage  of 
teams  was  thus  barred  and  this  was  notice  of  the  clearest 
kind  that  the  crossing  was  being  used  for  the  passage  of 
trains.  Is  there  an  intelligent  man\  who  can  truthfully  say 
that  at  such'  a  time  a  sudden  break  across  the  track  was  in 
accordance  witli  the  exercise  of  ordinary  care  ? 

We  thing  the  evidence  clearly  shows  that  the  deceased 
failed  to  exercise  ordinary  care  for  his  own  safety. 

The  Supreme  Court  of  this  State  in  the  case  of  C,  M.  &  St. 
Paul  Ky.  Co.,  23  N.  E.  Rep.  1030,  say : 

''One  approaching  a  railroad  crossing  is  bound  to  know 
that  it  is  a  place  of  danger  and  he  must  have  that  regard  to 
the  sights  and  sounds  of  warning  of  an  approaching  train 
that  a  man  of  ordinary  caution,  under  like  circumstances, 
would  have;  if  he  permits  himself  to  become  absorbed  in 
thought  about  otlier  matters,  and  oblivious  of  his  personal 
surroundings,  he  does  so  at  his  peril." 

To  the  same  effect  are  the  cases  Ch.  &  N.  W.  Ey.  Co.  v. 
Hatch,  79  111.  137;  C,  B.  ife  Q.  Ry.  Co.  v.  Van  Patten,  64 
111.  SIO. 

It  is  argued  by  counsel  for  appellee  that  the  flag  house 
obstructed  his  view  of  the  approaching  engine.  The  testi- 
mony of  Vizard,  his  companion,  is  that  they  walked  east  on 
the  north  sidewalk  until  they  came  about  between  the  two 
main  tracks,  and  that  they  then  stepped  over  to  the  middle  of 
tJxe  street. 

From  this  point  the  flag  house  constituted  no  obstniction  to 
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a  view  of  the  approaching  engine.  Even  had  the  flag  house 
intervened  between  the  deceased  and  the  track,  it  was  a 
Binall,  low  building,  and  it  would  have  been,  as  it  was,  but  a 
step  to  reach  a  point  from  whence  the  approach  of  the  engine 
could  have  been  readily  seen;  the  obligation  resting  upon 
parties  approaching  a  raih'oad  crossing  to  lookout  for  coming 
trains,  has  been  so  often  declared  in  this  State,  that  the  citation 
of  authorities  is  unnecessary.  The  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Allerton  v.  Boston  &  Maine  R.  R, 
applying  this  rule  to  a  case  quite  similar  to  the  present,  say: 

"  And  this  has  been  repeatedly  applied  to  persons  crossing  ^ 
double  track  railroad  who  have  started  immediatelv  after  the 
passage  of  one  train  without  looking  for  the  approach  of 
another.       *    *    « 

"There  is  nothing  in  the  case  at  bar  to  relieve  the  plaint- 
iff from  the  operation  of  this  rule.  The  gates  upon  the  high- 
way were  down,  as  a  warning  that  the  tracks  were  in  use,  and 
that  it  was  not  safe  to  cross.  As  soon  as  the  train  from  which 
the  plaintiff's  intestate  had  alighted  passed  on,  she  started  to 
cross  without  waiting  for  the  gates  to  be  raised,  and  without 
looking  to  see  whether  a  train  was  approaching  upon  the  other 
track." 

In  the  cases  of  Granger,  AdmV,  v.  Boston  &  Albany  R.  R. 
Co.,  and  Chipman,  Adm'r,  vJ  Same,  146  Mass.  276,  suits, 
where,  as  in  the  case  at  bar,  it  appeared  that  the  gates  were 
down,  the  court  say : 

"Railroads,  from  the  necessity  of  the  case,  have  the  right 
to  the  exclusive  use  of  grade  crossings  when  their  trains  arc 
passing,  and  it  is  their  duty  to  give  suitable  warning  of  such 
passing  trains  to  travelers  upon  tlie  highway.  If  they  do  this, 
and  the  traveler  disregards  the  warning,  and  without  sufficient 
excuse  insists  u])on  crossing,  he  does  so  at  his  own  risk.  In 
these  cases  each  plaintiff's  intestate  was  warned  by  the  lowered 
gates  that  it  was  unsafe  for  him  to  cross  the  track.  It  was  his 
duty  to  wait  till  the  gates  were  raised;  he  voluntarily  entered 
upon  the  track,  notwithstanding  the  warning  and  without  any 
excuse.  This  was  negligence  on  his  part  which  caused  the 
accident,  and  the  consequences  of  his  rashness  can  not  be  C]»«t 
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upon  the  defendant.  It  is  not  an  answer  to  say  that  he  may 
have  supposed  that  the  gates  were  down  because  the  freight 
train  was  passing,  and  he  was  willing  to  take  the  risk  of  getting 
safely  by  that.  He  had  no  right  so  to  suppose.  It  was  neg- 
ligence for  him  to  enter  upon  the  track  when  he  was  warned 
that  the  railroad  required  the  exclusive  use  of  the  crossing  for 
its  proper  business." 

As  urged  by  appellee,  notwithstanding  the  negligence  of 
the  deceased,  appellee  would  be  entitled  to  recover  if  the 
defendant,  after  it  became  aware  of  the  danger  to  deceased, 
could  by  the  exercise  of  ordinary  care  have  prevented  the 
injury.  Such  principle  is  not  applicable  here,  because  it  does 
not  appear  that  the  exercise  of  any  amount  of  care  after  the 
servants  of  defendant  became  aware  of  the  danger  to  ajipcllee 
would  have  averted  the  injury.  The  deceased  was  in  no 
danger  from  the  approaching  engine imtil he  "made  a  break" 
to  cross  the  track,  and  the  accident  followed  almost  instantane- 
ously. • 

The  following  instruction  was  given  to  the  jury: 

"If  the  jury  believe  from  the  evidence  in  the  case  that  the 
defendant  omitted  to  ring  a  bell  or  sound  a  whistle  in  the 
manner  required  by  law,  such  omission  constitutes  2i prima 
fade  case  of  negligence  against  the  defendant  company,  and 
the  defendant  is  liable  to  the  plaintiff  for  the  loss  and  damage 
proved  to  have  been  sustained  by  the  widow  and  next  of  kin 
of  the  said  James  Fitzsimmons,  by  reason  of  such  negligence 
(not  exceeding  the  sum  of  $5,000),  even  though  the  deceased 
was  guilty  of  slight  negligence,  provided  he  exercised  such 
care  as  might  be  expected  from  ordinarily  prudent  men  gen- 
erallv  under  like  circumstances." 

It  is  said  by  counsel  for  appellee,  that  the  foregoing  down 
to  the  word  "  company,"  was  expressly  approved  in  Railroad 
Co.  v.  Loomis,  13  111.  550.  A  reference  to  that  case  shows 
that  the  portion  there  approved  terminates  with  the  word 
"  negligence;"  so  far  the  instruction  undoubtedly  was  a  correct 
statement  of  the  law;  but  when  it  went  further  and  declared 
that  such  omission  constituted  a  case  oi  prima  facie  negligence 
against  the  company,  it  went  much  farther  than  does  the  case 
from  which  a  portion  of  the  instruction  was  taken. 
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Counsel  for  appellee  eay  tliat  beginning  with  the  word  "  and  " 
and  ending  with  the  word  "negligence,"  viz.:  "And  the 
defendant  is  liable  to  the  plaintiff  for  the  loss  and  damages 
proved  to  have  been  sustained  by  *  *  *  reason  of  such 
negligence,'-  was  expressly  approved  in  Kailroad  Co.  v.  Elmore, 
67  III  176. 

In  this  they  are  correct;  but  in  what  kind  of  a  case  was  it 
approved?     In  an  action  for  the  killing  of  a  horse. 

In  that  case  it  was  manifest  that  the  plaintiff,  John  Elmore, 
could  have  sustained  no  damage  exceeding:  the  value  of  his 
horse;  no  jury  would  have  thought  of  giving  him  anything 
for  wounded  feelings.  In  the  case  at  bar,  the  action  is  brought 
to  recover  \he  pecuniary  loss  sustained  by  the  widow  and  next 
of  kin  of  James  Fitzsimmons.  The  statute  declares  that "  tlio 
jury  may  give  such  damages  as  they  shall  deem  a  fair  and 
just  compensation  wit Ji  reference  to  the  pecuniary  injuries 
resulting  from  such  death,  to  the  wife  and  next  of  kin."  Tlie 
statute  does  not  authorize  the  giving  of  compensation  for  the 
loss  and  damage  proved  to  liave  been  sustained.  The  wife 
had  lost  a  husband,  the  children  a  father;  what  jury  would  in 
such  case  hesitate  to  consider  the  loss  and  damage  to  the 
widow  and  next  of  kin  equal  to  at  least  $5,000?  The  instruc- 
tion should  not  have  been  given. 

We  are  not  prepared  to  hold,  in  accordance  with  the  in- 
structions of  the  court  below,  that  when  the  gates  were  closed 
the  crossing  for  the  time  became  a  part  of  the  defendant's 
right  of  way;  so  that  any  person  venturing  thereon,  having 
knowledge,  or  who  by  the  exercise  of  reasonable  care  might 
have  known  that  the  gates  were  down,  became  a  trespasser. 

The  court  should  have,  as  requested,  instructed  the  jury 
that  the  plaintiff  was  not,  under  the  evidence,  entitled  to 
recover,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Heversed  and  remanded. 
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The  Chicago  City  Railway  Company 

V. 

Elizabeth  Van  Vleck. 

Street  Eailroads — Negligence — Personal  Injuries — Practice, 

1.  In  personal  injury  ctmes,  the  questions  of  the  plaintiff's  care  and  the 
defendant's  ne^li^ence  are  for  the  jury  to  determine. 

2.  In  present! npr  questions  of  error  on  the  admission  or  rejection  of  evi- 
dence, it  is  not  proper  to  Rroup  varions  question<4,  and  ask  this  court  to  pass 
upon  them  to  ascertxin  if  any  of  them  are  erroneous. 

3.  Where  error  is  assigned  upon  the  refusal  of  instructions,  failure  to 
argue  the  same  in  the  brief  must  be  looked  upon  as  aUmdonment  of  the  error. 

4.  This  court  will  not  reverse  a  case  on  the  ground  of  improper  argu- 
ments of  counsel,  unless  it  is  appiirent  that  the  same  affected  the  result  of 
the  trial. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
S.  P.  McCoiTNELL,  Judge,   presiding. 

Messrs.  W.  J.  Hykes  and  C.  M.  Haedy,  for  appellant. 

Messrs.  James  Lane  Allen  and  Edmund  Fuethmann,  for 
appellee. 

MoRAN,  P.  J.  This  action  was  brought  to  recover  for 
injuries  alleged  to  have  been  received  by  a  cable  car  6f 
appellant  colliding  with  an  Adams  street  horse  car,  on  which 
appellee  was  riding. 

The  case  was  bitterly  contested  on  all  the  iesnes  of  fact, 
and  the  record  is  very  voluniinons,  the  abstract  containing 
465  printed  pages.  It  was  contended  by  appellant  that  the 
injury  which  appellee  claims  to  have  received  in  this  accident 
had  been  received  by  her  years  before,  and  that  her  claim  of 
injury  in  this  case  was  fraudulent.  There  was  evidence  on 
behalf  of  appellee  which  supported  lier  contention  on  every 
material  issue  of  fact  raised,  and  though  on  some  of  those 
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issues  there  was  a  close  conflict,  no  such  case  is  presented  by 
the  record  as  warrants  interference  with  the  verdict  of  the 
jury  where  no  error  of  law  has  intervened. 

The  question  of  the  plaintiflf's  care  and  the  defendant's 
negligence  were  questions  for  the  jury  to  determine,  and  the 
court  would  have  erred  had  it  granted  ap])ellant's  motion  to 
instruct  the  jury  to  find  for  the  defendant. 

Counsel  states  in  his  brief  that  "exceptions  to  tlie  admissi- 
bility of  evidence  were  taken  as  follows,"  and  then  follows  au 
enumeration  of  a  vast  number  of  exceptions,  counsel  making 
no  attempt  to  show  by  explanation  or  argument  or  specilica- 
tion  how  the  exceptions  mentioned  are  material,  or  how  the 
matters  excepted  to  injuriously  affected  appellant. 

Several  pages  of  objections  and  exceptions  are  practically 
pitchforked  in  before  the  court,  with  the  implied  invitation 
tliat  we  look  them  over,  examine  the  abstract,  find  out  the 
connection  in  which  each  particular  question  arose,  search  out 
the  materiality  of  evidence  excluded,  ascertain  for  ourselves 
the  injurious  operation  or  tendency  of  answei-s  permitted,  and 
pay  on  the  whole  whether  upon  some  one  or  more  of  the 
exceptions  the  verdict  should  not  be  overturned. 

Wo  decline  to  enter  upon  the  consideration  of  alleged 
errors  thus  bundled  upon  us.  C,  li.  I.  &  P.  H.  E.  Co.  v. 
Moffit,  75  111.  525. 

Error  is  assigned  that  the  court  refused  proper  instructions 
asked  by  appellant,  but  the  error  is  barely  mentioned,  and  not 
at  all  argued  in  the  brief.  Such  course  is  to  be  regarded  as 
abandonment  of  the  error. 

There  is  complaint  of  the  conduct  of  counsel  for  plaintiff 
on  the  trial  in  the  conrt  below,  and  many  cases  are  cited  by 
counsel  in  support  of  his  contention  on  this  point.  We  have 
considered  the  remarks  of  counsel  excepted  to,  and  while  in 
some  of  the  instances  specified  there  may  be  ground  for  jnst 
criticism,  we  are  of  opinion  that  we  should  not  be  justified  in 
reversing  the  judgment  for  any  error  of  that  nature  which 
occurred. 

Tlio  trial  was  a  long  and  heated  one,  a  large  number  of 
wltnossos  were  e.xumincd  and-iuany  arguments  made  on  differ- 
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ent  questions  by  counsel.  The  Supreme  Court  has  seldom,  if 
ever,  reversed  a  case  on  the  ^roimd  of  improper  arguments 
of  counsel  alone.  The  question  is  a  difficult  one  for  a  review- 
ing court  to  deal  with.  No  doubt  flagrant  instances  of  impro- 
priety of  this  nature  call  for  interference  by  the  court,  where 
the  court  can  see  that  the  improper  speech  or  conduct  of 
counsel  must  have  affected  the  result  of  the  trial.  We  are 
unable  to  say,  from  a  consideration  of  this  matter  as  it  appears 
in  this  case,  that  it  had  sucli  effect. 

On  review  of  all  the  questions  which  the  method  in  which 
tbe  case  is  presented  requires  us  to  consider,  we  are  of  opin- 
ion that  there  is  no  error  available  to  appellant  which  will 
operate  to  reverse  this  judgment,  and  the  same  will  therefore 
be  affii'med. 

Judgment  affirmed. 
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The  Chicago,  Milwaukee  &  St.  Paul  Railway 

Company 


V. 


Timothy   O'Sullivan,  Administrator. 

Railroads — Neg ligence — Personal  Injuries — Evidence — Instruction s — 
Special  Findings. 


1.  A  court  may  properly  refuse  in  a  given  case  to  instruct  the  jury  to 
find  specially  as  to  certain  facts,  none  of  which  were  in  any  wuy  control- 
lingr. 

2.  In  an  action  brought  to  recover  the  pecuniary  loss  to  a  widow  and 
next  of  kin  through  the  death  of  a  sorvnnt  of  a  railroad  company,  the  same 
being  alleged  to  have  occurred  through  the  negligence  of  another  con^pany, 
this  court  declines  to  interfere  with  the  judgment  for  the  plaintiff. 

3.  Evidence  of  the  rules  and  regulations  of  roads  other  than  the  defend- 
ant, in  an  action  brought  to  recover  for  injuries  alleged  to  have  been  suf- 
fered through  its  negligence,  is  admissible  when  at  the  place  the  injury 
occurred  there  were  tracks  used  by  several  roads  in  common. 


[Opinion  filed  March  13,  1891.] 
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Appeal  from  tlie  Superior  Court  of  Cook  County;  tlie 
Hod.  Elliott  Ajnthony,  Judge,  presiding. 

Messrs.  Walker  &  Eddy,  for  appellant 

Mr.  John  Gibbons,  for  appellee. 

Watekman,  J.  This  was  an  action  to  recover  the  pecun- 
iary loss  sustained  by  the  widow  and  next  of  kin  of  Martin 
O'Sullivan,  in  consequence  of  his  death  while  an  employe  of 
the  Chicago,  St.  Louis  &  Pittsburg  Railroad,  he  having  bee;i 
struck  and  killed  by  an  engine  belonging  to  appellant 

There  was  a  verdict  and  judgment  for  the  plaintiS,  from 
which  appellant  lias  appealed. 

Evidence  of  the  rules  and  regulations  of  other  roads  than 
appellant  was  admissible,  because  at  the  place  where  the 
deceased  was  working  and  killed  there  were  joint  tracks,  and 
necessarily  the  regulations  concerning  their  use  by  all  com- 
panies using  them  had  a  connection  with  the  subject-matter 
of  this  case.  The  instructions  given  for  the  plaintiff  having 
been  expressly  approved  in  Pennsylvania  Co.  v.  Marshall,  119 
111.  399,  it  is  unnecessary  to  discuss  them  here. 

The  modification  of  defendant's  third  instruction  was  unnec- 
essary, but  as  its  only  effect  was  to  add  to  the  statement  of 
conditions  under  which  the  plaintiflE  could  not  recover,  it  can 
not  be  said,  because  as  given  it  was  less  terse  than  as  written 
by  counsel,  to  have  been  injurious  to  defendant 

The  fourth  instruction  asked  by  appellant,  as  asked,  ignored 
the  fact  that  the  engine  when  first  seen  was  standing  still, and 
thus  contained  no  hypothesis  as  to  the  opportunity,  if  any,  tlie 
deceased  had,  to  see  it  in  time  to  escape  after  it  began  to 
move,  nor  any  statement  as  to  a  comparison  of  his  negligence 
in  stepping  upon  the  track,  with  that  of  appellant  in  moving 
its  engine  as  it  did. 

The  court  properly  refused  to  instruct  the  jury  to  find  spe- 
cially as  to  four  facts,  none  of  which  were  in  any  way  con- 
trolling. The  motion  to  strike  out  the  bill  of  exceptions, 
having  been  reserved  to  the  hearing,  is  overruled. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Cornelius  R.  Field  et  al. 

V. 

Isaac  V.  Brokaw  et  al. 

Morf gages — Foreclosure, 

1.  On  a  second  appeal,  qnestions  decided  on  the  former  appeal  in  the 
same  case  will  not  be  reconsidered. 

2.  On  a  bill  toforecloRe  a  mortfira^*  a  variance  between  the  bill  and  the 
mortgapfe,  which  the  decree  follows,  as  to  whether  the  debt  was  that  of  a 
married  woman  or  her  husband,  is  unimportant,  the  mortgage  being  made 
an  exhibit  to  the  original  bill.  In  such  case  the  court  will  give  to  it  the 
legal  effect  to  which  it  is  entitled. 

[Opinion  filed  March  13, 1891.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the 
Hon  Hbnby  M.  Shepard,  Judge,  presiding. 

Mr.  Henby  W.  Mageb,  for  appellant  Harriet  M.  Harvey. 

Mr.  Elmer  W.  Adkinson,  for  appellant  0.  R.  Field. 

Messrs.  Dent  &  Smith,  for  appellees. 

Gary,  J.  Tliis  case,  with  the  title  reversed,  is  reported  on 
a  former  appeal  in  33  111.  App.  138.  This  appeal  is  from  a 
decree  of  foreclosure  in  accordance  with  the  opinion  of  this 
court. 

Although  the  record  is  now  swelled  to  more  than  800  pages, 
no  new  question  is  presented,  except  that  after  the  case  was 
remanded,  Field  filed  a  cross-bill  praying  for  a  release  of  the 
mortgage  substantially  upon  the  same  grounds  on  which  Mrs. 
Harvey  defended.  He  has  no  beneficial  interest  in  the  prop- 
erty, and  can  not  interfere  in  the  adjustment  of  equities 
between  the  Brokaws  and  Mrs.  Harvey.  The  former  decis- 
on  liere,  therefore  governs  now,  and  the  decree  is  affirmed. 

The  supposed  variance  between  the  bill  and  the  mortgage, 
which  the  decree  follows,  as  to  whether  the  debt  was  that  of 
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Mrs.  Harvey,  as  the  bill  charges,  or  of  Mr.  Harvey,  as  the 
mortgage  recites,  was  a  question  on  the  former  appeal,  and 
therefore  not  open  on  the  second  appeal.  Allemania  Fire 
Ins.  Co.  V.  Peck,  33  III.  App.  548. 

But  if  it  were  open,  the  mortgage  being  made  an  exhibit  to 
the  original  bill,  the  court  will  look  to  that  "and  give  it  that 
legal  effect  to  which  it  is  entitled."  Benneson  v.  Savage,  130 
III.  352;  National  Park  Bank  v.  Halle,  30  111.  App.  17. 

In   truth,  there  is  no  defense  to  this  case  except  in  the 

audacity,  ingenuity  and  perseverance  of  the  counsel  of  Mrs. 

Harvey,  who  has  fought   it  upon    Aaron  Burr's   principle, 

that  "the  law  is  whatever  is  confidently  asserted  and  plausibly 

maintained.'' 

'    Decree  affirTuecL 


40  seii        Robert  P.  Lewis  and  Arthxjb  C.  Gehr,  Exec- 

UTOBS, 

I  40    372 

I  M    480  V. 

w  ^  Pauline  V.  Fish,  Administratrix. 

Landlord  and  Tenant — Lease — Surrender — Deposition — Sees,  26,  28, 
Chap.  5,  R,  S. — Practice, 

1.  The  tormsof  a  sealed  instmment  can  not  be  varied  by  parol. 

2.  A  surrender  of  a  lease  can  not  be  affected  by  the  act  of  one  party  only; 
the  concurrence  in  some  way  of  lessor  and  lessee  is  necessary  in  order  to 
accomplish  such  end. 

8.  The  party  who  Riv^es  notice  that  be  will  sue  out  a  dedimus  to  take 
the  testimony  of  a  witness  upon  written  interrogatories,  after  receiving 
notice  that  the  party  to  whom  the  notice  was  given  has  elected  to  take  the 
deposition  upon  oral  interrogatories,  should  reply  with  a  notice  of  the  time 
and  place  where  such  deposition  will  be  taken  upon  oral  interrogatories  in 
accordance  with  the  statute;  he  is  the  party  desiring  the  testimony  and 
should  give  notice  of  the  time  and  place  for  taking  the  same. 

4.  A  motion  to  suppress  a  depof«ition  taken  upon  written  interroga* 
tories,  should  be  sustained,  where  subsequent  to  the  giving  of  notice  of 
the  intention  to  take  the  same,  the  opposite  party  gave  notice  of  his  elec- 
tion to  take  it  upon  oral  interrogatories. 
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5.  Sec.  28,  Chap.  51,  R.  S.,-  does  not  contemplate  the  issuing  of  two 
commissions,  one  to  take  the  testimony  upon  written,  and  the  other  upon 
oral  interrogatories. 

6.  When  the  examination  is  to  be  upon  oral  interrogatories,  the  party 
dt'siring  the  testimony  must  begin  (he  interrogation.  His  questions  are 
in  chief,  and  his  adversary  has  the  right  to  cross-examine. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCowi^ELL,  Judge,  presiding. 

Mr.  Samuel  Whipple  Gehr,  for  appellants. 

This  suit  is  brouii^ht  upon  the  covenants  of  Fish.  Whether 
the  seal  of  Sherman  was  affixed  with  due  authority  is  wholly 
immaterial.  The  lease  was  for  one  year.  It  is  conceded  that 
Gehr  had  authority  to  make  the  lease;  that  Fish  went  into 
and  held  possession  under  it.  Viewing  the  instrument  as 
the  mere  simple  contract  of  Sherman,  it  was  sufiicient  to 
legally  create  the  term  of  one  year,  and  therefore  sufiicient 
to  support  the  covenant  of  Fish  to  pay  rent,  and  other  cove- 
nants incident  to  the  creation  of  a  term. 

It  is  not  necessary  to  the  mutuality  of  an  agreement  that 
tiie  remedy  should  be  the  same.  Whart  on  Cont,  Sec.  688; 
Leake  on  Cont.,  141;  Poor  Directors  v.  McFadden,  1  Grant's 
Cases,  230;  Grove  v.  Hodges,  55  Pa.  St.  504;  School 
Directors  v.  McBride,  22  Pa.  St.  215;  Libbey  v.  Staples,  39 
Me.  166. 

In  Poor  Directors  v.  McFadden,  supray  the  court  say: 

^'  This  is  the  defendant's  covenant,  and  that  is  all  that  it  is 
alle£:ed  to  be.  It  is  not  void  because  of  its  defective  execu- 
tion,  as  a  covenant  by  the  plaintiffs.  They  may  sue  on  it  in 
covenant,  though  possibly  a  suit  upon  it  against  them  might 
need  to  be  in  assumpsit." 

In  Grove  v.  Hodges,  s^ipra^  a  grant  or  lease  was  signed  and 
sealed  by  an  agent  in  the  name  of  his  principal,  no  sealed 
authority  being  shown.     The  court  say  {loc,  city  515): 

*'No  sealed  authority  is  shown,  however,  for  McHugVs 
action,  nor  is  Irwin  shown  to  have  adopted  the  seal  which 
was  afiixed,  or  to  have  ratified  the  sealing  by  any   sealed 
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instrnment,  though  there  is  evidence  that  he  accepted  tlic 
contract  as  made.  It  must  bo  taken,  therefore,  that  the  deed 
is  not  the  deed  of  Irwin.  None  of  the  covenants  which  it 
contains  are  his  covenants.  Yet  it  does  not  necessarily  fol- 
low from  this  that  the  contract  between  the  parties  to  it  whs 
not  mutual.  *  *  *  It  is  assuredly  plain  law  that  if  a 
party  who  has  not  put  his  name  to  a  written  contract, 
accepts  it  when  signed  by  the  other  party,  it  binds  liim  the 
same  as  if  he  had  signed  it.  Even  mutual  executory  agree- 
ments are  held  binding  npon  both  partie^,  though  one  may 
.  have  signed  and  sealed,  and  the  other  signed  but  not  scalcil, 
though  the  agreements  contain  the  words  *  witness  the  hands 
and  seals  of  the  parties,'  thus  manifesting  an  intention  that 
both  should  seal.  The  legal  principle  that  contracts  must 
be  mutual,  that  they  must  bind  both  parties  or  neither,  does 
not  then  mean  that  in  every  case  each  party  must  have  tlie 
same  remedy  for  a  broach  by  the  other.  Covenant  may  lie 
against  one,  when  only  assumpsit  can  be  maintained  against 
the  other." 

In  School  Directors  v.  McBride,  supra,  the  court  say : 

"Let  it  be  assumed  that  there  was  no  authority  to  f?eal  the 
instrument  on  the  part  of  the  plaintiffs,  then  it  would  staud 
as  their  simple  contract,  if  the  authority  went  that  far.  But 
a  simple  contract  on  one  side  is  a  sufficient  considemtion  fora 
covenant  on  the  other,  and  in  strict  law  a  covenant  is  binding 
without  any  consideration." 

The  covenant  might  have  been  sued  upon,  though 
Sherman  had  not  executed  the  lease.  Possession  was 
delivered  to  Fish  and  enjoyed  by  him  and  his  representatives 
until  abandoned. 

Harms  v.  McCormick,  30  111.  App.  125,  is  cited  by  conn- 
sel  for  appellee.  It  is  there  held  that  a  surrender  of  a  lease 
is  not  required  by  the  statute  of  frauds  in  this  State  to  be  in 
writing,  upon  the  dictum  of  Dean  v.  Walker,  107  III.  540, 
that  by  Sec  19,  Ch.  110,  a  third  person  for  whose  benefit  a 
covenant  is  made  may  sue  upon  the  covenant,  though  not  a 
party  to  the  deed. 

The  subject  discussed  in  the  opening  brief  involves  no  con- 
sideration of  the  statute  of  frauds.    As  to  the  latter  bi'auch 
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of  the  case,  the  holdinp^  of  this  court  was  reversed  upon  ap- 
peal, and  the  dictum  of  Dean  v.  Walker  overruled.  Harms 
V.  McConnick,  132  111.  104. 

As  to  testimony  relating  to  the  release  of  tlie  tenants'  obli- 
gation for  rent,  the  Supreme  court  hay  (Joe,  cit.^  Ill): 

"  Considerable  space  is  occupied  by  counsel  in  the  discussion 
of  the  testimony  bearing  upon  the  defense  interposed  at  the  trial, 
.that  under  an  alleged  agreement  ap|>ellants  surrendered  pos- 
session of  the  premises  before  May  1,  1886,  and  such  posses- 
sion was  accepted,  and  in  consideration  thereof  appellants 
released  from  the  payment  of  rent  from  and  after  said  last 
mentioned  date.  No  objections,  however,  to  the  rulings  of 
the  court  upon  the  instructions  or  otherwise,  in  respect  to 
this  brancli  of  the  case  are  pointed  out,  and  we  have  neither 
antliority  nor  inclination  to  pass  upon  the  issues  of  fact  dis- 
cussed." 

Mr.  A.  N.  Tagert,  for  appcllco. 

The  continued  change  of  possession  during  tlio  months 
January  to  May^  for  which  rent  is  claimed  in  this  suit,  pre- 
sented a  bar  to  any  recovery,    ^ills  v.  Stubie,  81  111.  202. 

Tlie  lease  did  not  provide  for  a  re-letting  in  case  the  prem- 
ises were  vacated,  as  some  forms  do,  but  only  in  case  they 
were  abandoned;  which  includes  in  addition  to  a  vacating  also 
the  relinquishment  of  all  purpose  to  make  any  disposition  of 
the  premises.  The  evidence  showed  conclusively  that  the 
purpose  of  the  defendant  in  vacating  the  premises  was  to 
make  a  disposition  of  them  for  the  whole  of  the  remaining 
term  of  the  lease  by  surrendering  the  store  to  the  landlord  in 
satisfaction  of  all  rent  due  and  to  become  due  under  its  terms. 
Worcester's  anci  Bouvier's  Dictionaries — Abandonment. 

Neither  judge  nor  jury  in  any  of  the  three  trials  of  this  case 
could  find  any  ground  to  support  the  claim  of  abandonment. 

The  new  lease  given  by  the  plaintiflE  to  the  rubber  company 
was  itself  conclusive  evidence  of  a  surrender  by  defendant 
and  acceptance  by  the  landlord,  and  barred  all  right  to  recov- 
ery in  this  case.     Wood,  Landlord  &  Tenant,  883. 

The  premises  not  having  been  abandoned  the  landlord  could 
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not  vest  the  poBsossion  in  a  new  tenant  without  first  having 
received  a  sniTcnder  of  possession  from  defendant;  this  is  a 
conclusion  of  law,  and  the  words  of  Gehr's  month,  saying  he 
has  not  or  did  not  accept  a  snrrender,  docs  not  obviate  this 
conchision.  Loiter  v.  Tike,  127  111.  2S7;  see  page  317;  Tay- 
lor's Landlord  &  Tenant,  839. 

A  satisfaction  of  the  debt  by  payment  at  nny  time,  and  in 
any  manner  shown  by  parol  evidence,  is  a  complete  bar  to  an 
action  of  any  kind ;  and  this  istlie  distinction,  as  I  understand, 
between  a  plea  of  technical  release,  M^hich  puts  the  defense 
on  the  terms  of  a  deed,  and  a  plea  of  paymont,  or  accord  and 
satisfaction.  White  v.  Walker,  31  III.  422;  Chitty's  Tleading, 
Vol.  I,  star  page  485. 

Watkkman,  J.  In  April,  1887,  Charles  H,  Sherman,  by 
A.  C.  Gehr  &  Co.,  his  agents,  leased  to  Charles  W.FIsh,  No. 
150  Lake  street,  from  May  1,  1887,  to  May  1,  1888,  at  a 
rental  of  $'^00  ])er  month.  The  lease  was  under  the  seal  of 
Fish.  Fish  went  into  possession  of  the  premises  October  22, 
1887,  and  died, and  appellee  was  appointed  administratrix  of 
his  estate. 

Appellee,  as  his  administratrix,  continued  to  occupy  the 
])remises  until  the  latter  part  of  December,  when  she  moved 
out,  and  on  the  31st  of  that  month  tendered  the  keys  of  the 
building  to  Gehr,  who  refused  to  receive  thom. 

The  lease  contained  the  following  provision:  "And  it  is 
further  expressly  undei-stood  and  agreed  between  the  said 
parties  that  in  case  the  said  party  of  the  second  part  shall 
abandon  said  promises,  or  any  part  thereof,  during  the  C'Hi- 
tinuance  of  said  term,  the  said  party  of  the  first  part  may,  at 
liis  option,  without  notice,  and  either  in  his  own  name  or  as 
agent  of  the  said  party  of  the  second  part,  re-let  said  premises, 
or  any  part  thereof,  on  such  terms  and  for  such  rent  as  he 
may  deem  expedient  or  proper;  and  such  re-letting  shall 
not  operate  as  a  termination  of  this  lease,  or  as  a  waiver 
of  any  right  whatever  which  the  said  party  of  the  first  part 
would  otherwise  have,  to  hold  the  said  party  of  the  second 
]mrt  responsible  for  the  rent  above  reserved;  and  in  case  said 
premises,  or  any  part  thereof,  shall  be  re-let,  as  aforesaid,  the 


First  District — October  Term,  1890.      377 

Lewis  V,  Fish. 


paid  party  of  tho  first  part  shall  collect  the  rent  therefor  from 
the  person  or  persons  to  whom  the  same  shall  be  re-let,  and, 
after  paying  the  expenses  of  such  re-letting  and  collection, 
apply  what  remains  of  the  amount  received  by  him  on  account 
of  the  rent  due,  or  to  become  due,  from  said  party  of  the  sec- 
ond part,  under  this  lease." 

About  the  15th  of  January,  Qehr  demanded  payment  of 
the  January  rent  from  appellee,  and  one  Cohcii  endeavored 
to  rent  the  premises  from  lier ;  to  each  she  replied,  in  sub- 
stance, that  she  had  nothing  to  do  with  them. 

January  24th,  Sherman,  by  Gehr  &  Co.,  his  agents,  notified 
appellee  that  under  the  terms  of  the  lease  to  Charles  W.  Fish, 
he  had  on  her  behalf  rented  the  premises  from  February  1st 
to  Mav  1st  for  $350,  and  should  hold  the  estate  of  said  Fish 
liable  for  the  difference  between  that  amount  and  $1,200. 
Sherman  died  in  FebVuary,  1888,  and  his  executors  filed  their 
claim  in  the  Probate  Court  against  the  estate  of  Fish. 

It  was  insisted  in  the  court  below  that  in  October,  1887, 
Sherman,  through  Gehr,  his  agent,  made  an  agreement  with 
appellee  that  if  she  and  A.  N.  Tagert,  Esq.,  would  become 
personally  responsible  for  the  October  and  November  rent, 
and  she  would  move  out  by  January  1st,  he  would  cancel  the 
lease;  and  that  it  was  in  pursuance  of  such  arrangement  that 
she  moved  out.  Gehr  denied  that  any  such  agreement  was 
made;  and  one  of  appellee's  witnesses  testified  that  about  De- 
cember 15th,  before  appellee  had  moved,  and  before  she  had 
rented  another  place,  she  was  notified  by  Gehr  that  if  she 
understood  there  was  an  agreement  that  the  lease  would  be 
canceled  if  she  moved  out  by  January  1st,  she  was  mistaken. 

It  is  manifest  that  the  promise,  if  any  there  was,  of  Tag- 
ert and  appellee  to  be  personally  responsible  for  the  October 
and  November  rent,  was  a  mere  nudum  pactum;  it  is  not 
claimed  that  the  promise  was  in  writing,  nor  does  it  ai)pear 
that  they  ever  acted  thereon;  no  rent  appears  to  have  been 
paid  by  either;  the  estate  of  Fish  was  bound  for  the  rent,  and 
it  would,  upon  application  to  the  Probate  Court,  have  been 
compelled  to  pay  the  same  or  vacate  the  premises.  The  oral 
agreement,  if  any  there  was,  to  cancel    the  lease,  would  in 
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AD  action  at  law  be  treated  as  void  because  the  terms  of  a 
sealed  instrument  can  not  be  varied  by  parol.  Chapman  v. 
McGrew,  20  111.101;  Humes  Bros.  v.  Taj  lor,  63  111.  43;  Loach 
V.  Farnum,  90  111.  368;  Barnett  v.  Barnes,  73  111.  217;  Keeves 
V.  Hyde,  11  111.  App.  233;  Breher  v.  Keese,  17  111.  App.  545. 

This  bein^  a  proceeding  originating  in  the  Probate  Court, 
which,  in  respect  to  claims  against  the  estates,  possesses  equity 
powers,  tlie  question  arises  as  to  whether  appellee  is  equita- 
bly entitled  to  have  the  lease  declared  to  have  been  canceled. 
Dixon  V.  Buell,  21  III.  203 ;  Hurd  v.  Slaten,  43  111.  348  ;  Wolf 
V.  Beaird,  123  111.  5S5. 

As  we  have  seen,  the  agreement  of  itself  had  no  validity ; 
tlie  estate  of  Charles  W.  Fish  was  not,  by  virtue  of  anything 
done  in  October,  under  any  obligation  to  move  out  in  Decem- 
ber; the  equitable  claim  to  insist  that  there  was  a  surrender 
must,  therefore,  rest  entirely  upon  what  was  done,  and  not  upon 
what  was  agreed  should  be  done.  Prior  to  the  moving  out, 
and  prior  to  the  incurring  of  any  obligation  for  other  prem- 
ises, appellee  was  informed  that  she  was  mistaken  in  thinking 
that  tliere  had  been,  or  was,  any  arrangement  tliat  she  might 
move  out,  and  that  thereby  the  lease  would  be  canceled.  The 
rights  she  could  thereafter  acquire  by  any  act  on  her  part, 
would  dej)end  upon  the  subsequent  conduct  of  the  lessor ; 
he,  through  Qelir,  his  agent,  refused  to  accept  a  surrender  of 
the  premises,  and  in  accordance  with  the  lease  rented  them  on 
account  of  the  estate  for  which  she  was  administratrix.  She 
moved  out,  not  because  she  was  requested  or  bound  to  do  so, 
but  merely  because  she  so  witched  ;  by  so  doing  she  acquired 
no  equitable  right  to  have  the  lease  canceled.  No  equitable 
claim  for  a  cancellation  of  the  lease  is  shown. 

It  is  true  that  a  surrender  of  a  lease  need  not  be  in  writing 
and  that  the  question  of  whether  there  was  a  surrender  in 
this  case  was  one  of  fact  for  the  consideration  of  the  jurj^; 
and  it  may  be  said  that  they  have  found  that  there  was  a  sur- 
render; but  the  trouble  with  such  finding  is,  that  the  evidence 
is  utterly  insufilcient  to  sustain  it.  A  surrender  can  not  be 
effected  by  the  act  of  only  one  party;  the  concurrence,  in  some 
wa}^  of  lessor  and  lessee  is  necessary  in  order  to  accomplibh  a 
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BniTcnder.  Here,  whatever  the  lessee  may  have  done,  it  is 
undisputed  that  the  lessor  refused  to  accept  a  surrender,  and 
no  act  on  his  part  is  shown  which  is  either  an  acceptance  of, 
or  an  acting  upon,  a  surrender. 

The  instruction  given  by  the  court  below  treats  the  alleged 
agreement  for  a  surrender  as  if  it,  if  made,  would  be  valid  and 
binding  upon  both  parties;  whereas,  it  would  have  bound 
neither. 

The  defendant  below,  on  March  28,  1890,  gave  notice  that 
she  would,  on  April  Ttli,  sue  out  a  dedimuH  to  take  the  de[X)si- 
tion  of  Thomas  Motherwell,  upon  written  interrogatories; 
whereupon  the  plaintiffs  on  April  4th  gave  notice  that  they 
elected  to  take  the  same  upon  oral  interrogatories.  A  dedi- 
mus  to  take  the  deposition  upon  written  interrogatories* was 
issued,  and  the  deposition  having  been  thus  taken,  was  filed 
in  court.  Plaintiffs  then  moved  to  suppress  the  same,  which 
motion  was  overruled. 

The  motion  should  have  been  sustained.  The  statute.  Sec. 
28  of  Chap.  51,  provides:  "When  a  party  shall  desire  to 
take  the  evidence  of  a  non-resident  witness,  to  be  used  in  any 
cause  pending  in  this  State,  the  party  desiring  the  same,  or, 
when  notice  shall  have  been  given  that  a  commission  to  take 
the  testimony  of  a  non-resident  witness  will  be  applied  for, 
the  opposite  party,  upon  giving  the  other  three  days  notice 
in  writing  of  his  election  so  to  do,  may  have  a  commission 
directed  in  the  same  manner  as  provided  in  section  26  of  this 
act,  to  take  such  evidence  upon  interrogatories  to  be  pro- 
pounded to  the  witness  orally;  upon  the  taking  of  which 
each  party  may  appear  before  the  commission  in  person,  or 
by  attorney,  and  interrogate  the  witness.  The  party  desiring 
such  testimony  shall  give  to  the  other  the  following  notice 
of  tlie  time  and  place  of  taking  the  same,  to-wit:  Ten  days, 
and  one  day  in  addition  thereto  (Sundays  included)  for  every 
one  hundred  miles  travel  from  the  place  of  holding  the  court 
to  the  place  where  such  deposition  is  to  be  taken."  This  does 
not  contemplate  the  issuing  of  two  commissions,  one  to  take 
the  testimony  upon  written,  and  the  other  upon  oral  interrogato- 
ries.   Very  frequently  the  party  giving  the  return  notice  has 
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DO  acquaintance  with  the  witness  and  no  knowledge  as  to 
where  he  can  be  found.  When  the  examination  is  to  be  upon 
oral  interrogatories,  the  party  desiring  the  testimony  must 
begin  the  interrogation;  his  questions  are  in  chief,  and  his 
adversary  has  the  right  to  cross-examine. 

The  party  who  gives  notice  that  he  will  sue  out  a  dedimus 
to  take  the  testimony  upon  written  interrogatories,  after  re- 
ceiving notice  that  the  party  to  whom  the  notice  was  given 
has  elected  to  take  the  deposition  upon  oral  interrogatories} 
should  reply  with  a  notice  of  the  time  and  piace  where  such 
deposition  will  be  taken  upon  oral  interrogatories,  in  accord- 
ance with  the  statute;  he  is  the  party  desiring  the  testimony, 
and  he  should  give  notice  of  the  time  and  place  for  taking 
the  same. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 


40    380i 

70   w!  Eli  Gaffield 

V. 

Robert  Scott  et  al. 

SaltB — Husband  and  Wife — Family  Expenses. 

1.  Tbe  common  law,  as  to  the  agency  of  the  wife  binding?  the  haaband  in 
ordinary  donieetic  matters,  has  become  unimportant  by  the  statute  makings 
both  husband  and  wife  responsible  for  family  expenses. 

2.  Under  neither  the  common  law,  nor  the  statnte,  had  or  has  a  wife 
authority,  while  living  with  her  husband,  to  bind  him  in  matters  not  con- 
cerning their  own  domestic  affairs,  and  to  have  such  authority  it  must  be 
conferred. 

[Opinion  filed  March  13,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hod. 
Julius  S.  Grlnnell,  Judge,  presiding. 

Mr.  Henky  Hiestand,  for  appellant. 
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Messrs.  H.  C.  Bennett  and  W.  A.  Phelps,  for  appellees. 

Gary,  J.  On  a  former  appeal  this  case  is  reported  in  33 
111.  App.  317.  It  was  again  tried  in  the  Circuit  Court,  with- 
out a  jury,  resulting  in  finding  and  judgment  for  the  appellees. 

The  evidence  was  substantially  what,  in  the  former  opin- 
ion, was  rightly  described  as  "weakly  tending  to  show  that 
appellant,  when  the  bill  was  presented  to  him,  promised  to 
pay  it,  but  on  this  point  there  was  a  decided  conflict." 

There  was  no  attempt  to  prove  up  the  account,  item  by 
item,  on  the  part  of  tha  appellees,  and  on  the  part  of  the 
appellant  it  was  proved  beyond  a  reasonable  doubt  that  all  of 
the  goods  mentioned  in  tlie  bill  of  particulars,  amounting  to 
more  than  $700,  except  one  item  of  $35,  as  to  which  there  is 
no  proof  at  all,  were  bought  by  the  wife  of  the  appellant, 
for  her  daughter  by  a  former  marriage,  with  directions  to 
charge  them  to  herself,  and  not  to  the  husband,  and  that  the  ap- 
pellees sent  them  to  the  house  occu])ied  by  that  daughter,  miles 
away  from  the  place  where  they  knew  the  appellant  resided. 

If  an  unequivocal  promise  by  the  appellant  to  pay  for  the 
goods  were  clearly  proved,  it  would  not  bind  him  in  any  action 
based  upon  that  promise,  unless  there  was  some  new  consid- 
eration for  the  promise.  It  is  certain  that,  as  to  the  goods  so 
delivered  to  the  daughter  of  the  wife,  the  appellant  never 
was  indebted  to  the  appellees  for  goods  sold  and  delivered. 

The  old  law,  as  to  the  agency  of  the  wife  binding  the  hue- 
band  in  ordinary  domestic  matters  (see  Schouler,  Dom.  Kel., 
Sec.  63),  has  become  unimportant  by  the  statute  making  both 
husband  and  wife  responsible  for  family  expenses.  Sec.  15, 
Chnp.  68,  R  S. 

But  under  that  law,  or  the  statute,  she  had  and  has  no  pre- 
sumed authority,  while  they  live  together,  to  bind  him  in 
matters  not  concerning  their  own  domestic  affairs,  and  to  have 
such  authority  it  must  be  conferred.  Mechem,  Agency,  Sec. 
62 ;  Story,  Agency,  Sec.  7,  note  3. 

Neither  upon  the  original  transaction  or  supposed  subse- 
quent promise  is  the  appellant  responsible,  and  the  judgment 
is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Vol.  -iO.l  Johnson  v.  The  People. 


_-  Andrew  Johnson 

41    348  V. 

JJ  ^1      The  People  of  the  State  of  Illinois  ex  rel, 

44    844 

UOs  SBO 

lo  sasr      Bastardy—Eti  idenee—In  at  ruction  9— Practice. 

67  ^  ^'  The  jury  are  the  iH)le  judjees  of  Ihe  weight  to  be  firiven  to  the  testi- 
40  382    niony  of  witnesses  in  a  g^ven  case. 

61  ?«*  .^*  '^^^  persons  swearinpr  to  the  contrary  of  each  other,  upon  matter 
40  '3^t  within  their  personal  knowledge,  and  which  they  could  not  have  forgotten, 
^    can  not  be  of  equal  credibility,  unless  both  are  guilty  of  untrulh. 

[Opinion  filed  April  8,  1891.] 

Appeal  Irom  the  Criminal  Court  of  Cook  County;  the 
Hon.  Akba  JSf.  Watekman,  Judge,  presiding. 

Mr.  E.  W.  Adkinson,  for  appellant 

Mr.  Fked.  H.  Atwood,  Ass't  County  Att'y,  for  appellees, 

Gary,  J.  This  is  a  prosecution  under  the  Bastardy  Act. 
The  jury  found  that  the  appellant  was  the  father  of  the  child 
of  the  relatrix.  His  most  serious  complaint  is,  that  the  court 
refused  to  give  to  the  jury  this  instruction : 

"  The  court  instructs  the  jury,  that  in  this  case  both  the 
mother  of  the  child  and  the  defendant  are  competent  witnesses, 
and  if  one  swears  that  the  defendant  is  the  father  of  the 
child  and  the  other  that  he  is  not,  then  if  they  are  of  equal 
credibility,  the  one  offsets  the  other,  and  unless  further  evi- 
dence, given  by  other  witnesses  for  the  people,  or  circumstances 
proved,  give  the  preponderance  for  the  plaintiff,  your  ver- 
dict should  be  for  the  defendant." 

It  is  true  that  such  an  instruction  was  approved  in  McFar- 
land  V.  People,  72  III.  368,  and  the  intimation  there  is,  that  it 
was  error  to  refuse  it;  but  there  was  another  clear  error 
which  had  firstreceived  the  attention  of  the  court,  so  thatany 
consideration  of  this  instruction  was  not  necessarv  to  a  decis- 
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ion  of  tlie  case.     On  the  face  of  it  the  instruction  ia  an  absurd- 
ity; it  involvee  an  iiiiposeible  hypotliesiB. 

Two  persons  swearinj;  to  tlie  contrar/  of  each  other,  upon 
matter  within  their  personal  knowledge,  and  which  they  conld 
not  have  forgotten,  can  not  be  of  eqnal  credibility,  unless, 
indeed,  both  are  lying,  for  at  least  one  of  them  is  lying  wil- 
fully. The  legal  proposition  wliinh  the  instruction  ia  intended 
to  express,  is  not  sound.  It  is  opposed  to  the  result  sanc- 
tioned by  the  Supreme  Court  in  Miller  v.  Baltliasser,  78  III. 
302,  and  to  the  principle  of  Boylston  v.  Bain,  90  III.  283. 
The  jnry  are  the  sole  judges  of  the  weight  to  be  given  to  tjie 
testimony  of  each  witness.     Sliaw  v.  People,  81  111.  150. 

Tliore  is  no  more  in  courts  than  on  the  etreet,  any  artificial 
rule  by  which  belief,  if  honest  and  gennine,  can  lie  guided. 
The  appellant  and  the  rclatrix  were  the  only  witnesses  who 
testified  to  anything  which  had  any  bearing  ni>on  the  iasne. 
I'urhafw  it  is  not  quite  correct  to  say  they  were  equally  inter- 
ested. She  had  the  baby ;  somebody  was  its  father;  and  some 
interest,  pecuniary  or  otherwise,  might  lead  her  to  fix  upon 
one  not  guilty;  but  upon  some  one  she  could  truly  fasten  the 
responsibility  of  sharing  with  her  tlie  burden  im|K>Eod  upon 
her  by  their  mntual  error.  He  sought  escape  altogether. 
There  is  no  other  question  in  the  case  that  requires  consider- 
atioD,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Judge  Watkemajt,  having  tried  this  case  in  the  Criminal 
Court,  takes  no  part  in  it  Lei-e. 


E.  A.  Sherburne 

V. 

J.  W.  Butler  Paper  Co. 

Guarantg—Deht  of  Another — Paymtnte. 

In  an  action  broufi^it  to  recover  upon  a  written  frnarnnly  of  the  pny- 
ui'Dt  of  debts  of  another  ia  a  certain  amount,  tbii  court  bold*  tbat  the 
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inRtrument  in  question  waR  a  continuinf;^  iruaranty  applyinij^  to  any  bills 
within  Bald  amount,  and  declines  to  interfere  with  the  judgment  for  the 

plaintiff. 

■  • 

[Opinion  filed  April  8,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S-  Grinnkll,  Judge,  presiding. 

Mr.  E.  A.  Sherbubne,  pro  se. 

Messrs.  McClellan  &  Cummins  and  Lemuel  II.  Foster, 
for  appellee. 

Waterman,  J.  The  evidence  in  this  case  was  that  appel- 
lant gave  to  appellee  the  following  guaranty : 

Guaranty. 

**  In  consideration  of  one  dollar($1.00)  to  me  in  hand  paid  by 
the  J.  W.  Butler  Paj>er  Company,  of  Chicago,  Illinois,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  for  other  good  and 
valuable  considerations,  I  hereby  guarantee  to  the  said  J.  W. 
Butler  Paper  Company  the  payment,  at  maturity,  of  any  bills 
of  account  due  them  for  merchandise  hereafter  from  time  to 
time  sold  and  delivered  by  them  to  the  Eureka  Roofing  Coni- 
]>any,  of  Chicago,  whether  sold  on  open  account  or  on  notes 
to  the  amount  of  $30,  on  twenty  days  time. 

'^And  I  hereby  autiiorize  the  said  J.  W.  Butler  Paper 
Company  to  extend  the  time  of  payment  in  any  manner  that 
may  be  agreed  upon  between  them  and  the  said  Eureka 
Roofing  Company,  without  any  notice  to  me,  and  no  such  ex- 
tension of  time  of  payment  shall  affect  my  liability  on  this 
ffuarantv. 

*'  This  said  gnaranty  to  remain  in  full  force  and  effect 
until  revoked  by  me  in  writing. 

"  Witness  my  hand  and  seal  at  Chicago,  this  9th  day  of 
December,  A.  D.  1SS4. 

^^  Signed :     E.  A  SHERBrRNS,      [seal.] 

"  115  Monroe  St" 

Tliat  thereafter  appellee    delivered   roofing  felt  to  the 
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Eui-cka  Hoofing  Co.,  and  cliarj;;cd  to  it  upou  its  buokB  such 
goods  to  the  amount  of  $51.40. 

Appellee  also  introduced,  without  objection,  a  letter,  pui-- 
porting  to  be  signed  by  appellant,  stating  that  he  liad  a  uote 
from  Mr.  Fullev  of  the  Rooting  Co.,  "  to  tlie  effect  that  ha 
had  arranged  that  $27.65  of  the  J.  W.  Butler  Paper  Co." 
The  original  entry  book  of  the  Paper  Com[>any  showing  tlie 
cbarges,  was  introduced  without  objection.  The  bill  bad  been 
repeatedly  presented  to  the  Hoofing  Company. 

Tlie  guaranty  was  a  continuing  one.  It  distinctly  guar- 
antees  the  payment,  not  of  one  bill  or  specified  bills,  but  of 
any  bills  to  the  amount  of  $30.  Brandt  on  Suretyship  and 
Guaranty,  Sec.  130;  Lowe  v.  Bcckwith,  li  B.  Monroe  (Ky.), 
150;  Murray  v.  liaynor,  22  Pick.  223. 

The  only  evidence  of  th»  payment  of  anvthing  by  the 
lioofing  Company  was  contained  in  the  bill  presunted  to  it 
for  payment. 

The  finding  and  judgment  for  $27.50  of  the  court  below 
was  in  accordance  with  the  law  and  the  evidence,  and  the 
jadgmeut  is  affirmed. 

Judgment  afiriaed. 


Stevens  G.  Russell 

V. 

The  Chicago  Trust  and  Savings  Bank. 

Creditor's  Biltt  —  Inmletncj/ —  Fraud — Collusion— Prioti'B — Praetiee. 

1.  Thefilingot  the  firtt  creditor'Rbill  in  n  friven  cn>e  gives  to  thecred- 
itor  to  Siiag  a  riKht  to  priority  in  lutyineiit,  anU  tbe  creditor  who  next  Gles 
his  bill  is  entitled  to  the  second  lien. 

2.  A  court  may  appoint  a  receiver  prior  to  tbe  service  of  process  upon 
tlie  defeudant  to  tbe  creditor's  bill,  such  niipointment  being  dependent  upon 
tlie  derenda&t,  being  at  some  time  brought  into  tbe  suit  b;  appeurance  or 
•ervtce  of  process. 

3.  A  person  becoming  a  pnrty  to  a  given  litignlion,  after  the  instifntinn 
thereof,  sbould,  upon  becoming  such  party,  move  to  discharge  the  receiver 
therein,  il  he  desirea  to  complain  of  his  appointmeoL 

Toi.  XL  n 
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4.  Where  an  insolvent  acqui«*8ce8  in  the  appointment  of  a  receiver,  and 
nmkefl  no  denial  of  the  allegations  of  the  creditor's  bill  asking  therefor,  the 
insufficiency  of  the  affidavit  to  the  bill  cuts  no  fiflfore. 

5.  The  filing  of  an  answer  denying  liability  and  a  cross-bill  asking 
for  relief  by  a  creditor  of  an  iii*toiyent,  two  suits  against  the  latter  having 
been  previously  brought  by  other  creditors  and  consolidated,  one  of  the 
latter  having  been  permitted  to  file  a  supplemental  bill  making  the  former 
a  pirty,  nmounts  to  an  estoppel  of  the  right  to  complain  of  the  order  of  con- 
solidation. 

[Opinion  filed  April  8,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Jud^e,  presiding. 

Messrs.  J.  S.  McClure  and  T.  J.  Sutherlai^d,  for  appel- 
lant. 

Messrs.  Fctller  &  Fyffe,  for  appellee. 

Waterman,  J.  July  26,  1886,  a  bill  was  filed  by  James  0. 
Walker,  setting  forth  that  on  that  day  he  had  obtained  judg- 
ment against  Almou  D.  Ellis  for  $2,241.13;  that  execution 
had  been  issued  thereon  and  returned  no  property  found. 
The  bill  contained  the  usual  allegations  and  ])rayer  of  a  cred- 
itor's bill,  and  upon  it  a  receiver  of  the  estate  and  effects  of 
said  Ellis  was  at  once  appointed. 

July  31,  18S6,  The  Cliicago  Trust  &  Savings  Biwik  filed  its 
bill,  setting  up  the  obtaining  by  it  of  a  judgment  against  said 
Ellis,  the  issue  of  execution  thereon,  and  return  of  the  same 
no  property  found;  also  alleging  that  the  said  judgment 
obtained  by  Walker  and  the  creditor's  bill  filed  by  him  was 
by  collusion  with  said  Ellis,  and  that  the  same  were  in  fraud 
of  the  rights  of  the  said  bank. 

Walker  and  Ellis  were  made  parties  defendant  to  this  bill, 
and  it  contained  the  ordinary  allegations  of  the  creditor's 
bill;  also  prayed  for  the  appointment  of  a  receiver  for  the 
estate  and  effects  of  said  Ellis. 

Soj)teujber  30,  1S86,  the  appearance  of  Almon  D.  Ellis  in 
the  suit  of  Walker  against  him  was  filed. 

October  2,  18St>,  Almon  D.  Ellis  appeared  in  the  suit  of 
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The  Chicago  Trust  &  Savings  Bank  againet  him,  and  the  suit 
against  liiin  was  cuntsolidatcd  with  that  against  him  and 
Walker. 

Joseph  L.  Wilson  was  npon  the  same  day  appointed 
receiver  in  the  suit  of  tlie  bunk.  January  24, 1S87,  leave  was 
granted  to  Walker  to  iile  a  supplemental  bill  and  make  ap- 
pellant a  party  thereto. 

January  25,  18S7,  appellant  answered  the  snpplemcntal 
bill  setting  up  the  recovery  by  him  of  a  judgment  against 
Baid  Ellis  for  $2,013.94,  the  issue  of  execution  thereon 
and  return  of  the  same,  no  property  found,  and  claiming  that 
he  is  entitled  to  share  with  said  Walker  in  the  estate  of  said 
Ellis.  Appellant  insists  that  the  court  had  no  power  to  order 
the  consolidation  of  these  two  causes,  and  that  its  order  to  that 
effect  was  void. 

If  appellant  had  at  that  time  been  a  party  to  the  litigation, 
he  could  have  objected  to  the  consolidation,  and  perhaps  if 
he  had  then  been  a  party,  the  consolidation  would  not  have 
been  made.  The  order  seems  to  have  been  made  by  acquies- 
cence of  all  parties.  At  least  none  of  tliose  who  were  then 
parties  object  to  it.  It  is  true  that  the  two  suits  were  antago- 
nistic, but  so  are  the  ordinary  bill  and  cross-bill.  Certainly 
at  the  time  this  order  was  made,  no  error  prejudicial  to  &p- 
pellant  was  made,  for  appellant  was  not  then  a  party  to  either 
cause. 

On  the  25th  day  of  January,  1887,  nearly  four  months 
after  the  consolidation  order  was  entered,  appellant  for  the 
tirat  time  became  a  party  to  the  then  consolidated  cause.  'When 
he  wasat  this  time  brought  in,  he  had  then  a  right  and  an  oppor- 
tunity to  object  to  any  proceeding  in  such  cause  against  him, 
because  the  suit  as  it  then  existed  was  multifarions;  or  for  any 
other  reason  had  he  done  so,  perhaps  no  further  proceedings 
against  him  would  have  been  had,  and  lie  would  have  been 
dropped  out  of  the  cause;  but  instead  of  making  objection  to 
being  involved  in  the  litigation,  he  answered,  setting  up  the 
recovery  of  a  judgment  by  him  against  said  Ellis,  claiming  a 
riglit  to  eiiare  with  Walker  in  the  assets  of  Ellis,  and  denying 
Walker's  right  to  any  relief  in  the  premises  as  against  him, 
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appellant;  and  three  dajs  thereafter  filed  his  cross-bill,  pray- 
ing for  relief.  It  Ib  now  too  late  for  him  to  complain  of  the 
order  of  consolidation. 

It  is  insisted  that  after  the  appointment  of  a  receiver  nndcr 
the  Walker  bill,  Walker  having  thus  obtained  a  priority,  all 
other  creditors  were  on  an  equal  footing  and  no  one  could 
obtain  an  advantage  over  another. 

In  Storm  v.  Waddell,  2  Sandf.  Ch.  494,  the  court  on  page 
513 say :  "If  there  are  several  creditor's  suits,  each  claimant 
is  paid  according  to  his  priority,  as  ascertained  by  the  time 
of  the  filing  of  the  respective  bills  and  serving  the  process  to 
answer." 

In  Corning  v.  White,  2  Paige  Ch.  567,  it  is  said  that  the 
filing  of  a  creditor's  bill  gives  to  the  vigilant  creditor  a  right 
to  priority  in  payment,  "and  the  creditor  who  next  files 
his  bill  will  have  the  second  lien."  This  language  is  quoted 
approvingly  in  Young  v.  Clapp,  40  111.  App.  313. 

In  Burrell  v.  Leslie,  6  Paige  Ch.  445,  a  number  of  cred- 
itors' bills  had  been  filed,  and  it  was  ordered  that  the  several 
decrees  be  paid  according  to  the  times  in  which  the  bills  were 
tiled.  This  action  was  approved  in  Storm  v.  Waddell,  supra, 
the  court  saying :  "  This  case,  with  Corning  v.  White,  shows 
that  the  lien  obtained  by  these  bills  is  not  a  mere  form  of 
words  or  operative  only  against  the  debtor.  As  between  the 
creditors,  it  overrules  the  equitable  principle  of  equality  in 
thus  rewarding  superior  vigilance."  In  Safford  v.  Douglas, 
4  Ed.  Ch.  538,  the  rule  announced  in  Corning  v.  White  was 
approved  and  followed.  We  do  not  regard  the  case  of  Jack- 
son V.  Lahee,  114  111.  287,  or  Gage  v.  Smith,  79  111.  223,  as 
announcing  any  rule  inconsistent  with  the  doctrine  of  the  New 
York  cases.  There  was  no  error  in  the  appointment  of  Wil- 
son as  receiver  in  the  suit  of  the  Chicago  Savings  Bank. 

A  court  may  appoint  a  receiver  prior  to  the  service  of  proc- 
ess upon  the  defendant  to  the  creditor's  bill.  Of  course 
such  appointment  is  dependent  upon  the  defendant  being  at 
some  time  brought  into  the  suit  by  appearance  or  service  of 
process. 

This  appointment  was  made  prior  to  appellant  becoming 
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a  party  to  the  litiguliun.  When  lie  was  brought  in  he  Bhonid 
have  moved  to  di^harge  the  receiver  if  he  desired  to  com- 
plain  of  it  Whether  tlie  service  obtained  upon  Ellia  iu  the 
suit  of  the  Savings  Bank  was  suflicieot,  ia  immaterial,  as  lio 
entered  hia  appearance  in  that  cause  and  thereby  the  court 
acquired  personal  jurisdiction  over  him. 

It  is  true  that  the  affidavit  to  the  bill  in  tlie  case  of  the 
Savings  Bank  was  insufficient,  and  if  Ellis  had,  when  he 
appeared,  denied  under  oath  the  aliegations  of  the  bill  and 
moved  to  discliargo  the  receiver,  unless  a  sui)icient  verification 
had  been  made,  the  court  doubtloss  wotitd  have  set  aside  the 
, order  appointing  the  receiver;  but  Ellis,  the  defendant,  did 
nothing  of  the  kind.  He  acquiesced  in  the  appointment  of 
tlie  receiver;  he  made  no  denial  of  the  allegations  of  the  hill, 
and  therefore  whether  it  was  verified  at  a1t  beuame  of  no  con- 


A  question  which  appellant  is  in  a  position  to  contest  is  the 
order  awarding  priorities;  that  portion  of  the  decree  wa 
believe  to  be  in  accordance  with  the  well-established  mle. 
The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


Charles  W.  Lindset 

V. 

Agnes  Madd  Lindsey, 

Ditoret — Wife  from  Husband — Jdiilltry — Desertion — Error  tn  Bill  at 
to  Date — Amendtntnl — Conlinuaiiee — Practiet — Sec.  37,  Chancery  Act, 

1 .  It  ii  proper  to  deiij  a  mntinn  for  a  conlinuance  by  a  defendant  opon 
the  anietidment  of  a  (pvea  bill,  in  the  absence  of  a  compliaoce  by  bim  with 
Sec.  37  of  the  Cbancn?  Act. 

2.  The  proviBioni  of  xaid  eecTion  afford  full   protection  in  cases  where 

ench  amend  mentfl  rcBnlt  in  siirprifie  or  dimidvanlatfe. 

3.  It  IB  proper  to  direct  that  the  enawer  on  file  in  u  given  case  shall  stand 
01  an  answer  to  the  bill  therein  amended  upon  hearing,  unless  the  amend' 
meat  ii  of  tuchA  nature  as  requires  a  specific  answer. 

[Opinion  filed  April  8,  1891.] 
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Appeal  from  the  Circuit  Court  of  Cook  Coautj;  the  Hon. 
O.  H.  HoBTON,  Judge,  presiding. 

Mr.  Alsxakdbb  W.  MoDouoald,  for  appellant. 

Messrs.  Mason  Bros.,  for  appellee. 

MoBAN,  P.  J.  This  is  an  appeal  from  a  decree  of  divorce 
rendered  against  appellant  on  the  ground  of  adultery.  Appel- 
lee's bill  as  originally  tiled,  charged  desertion  only.  Before 
the  depositions  of  witnesses  were  ^aken,  the  bill  was  so 
amended  as  to  charge  adultery  with  a  person  named,  at  various 
times  and  on  various  occasions  *'from  December  1,  1885,  to 
November  1,  1886,"  at  a  certain  street  and  number  in  tliecity 
of  St  Louis  and  State  of  Missouri.  It  was  shown  on  the 
hearing  that  appellant  was  not  in  St.  Louis  during  the  time 
stated  in  the  bill,  bnt  the  testimony  of  the  M'itncsses,  which 
was  clearly  sufficient  to  prove  the  adultery,  tended  to  tix  tlie 
date  a  year  or  more  earlier  than  that  laid  in  the  bill,  at  which 
earlier  date  appellant  was  in  St.  Louis.  Appellant  in  his  depo- 
sition did  not  deny  adultery,  and  seems  to  have  relied  on 
appellee's  inability  to  prove  it  at  the  dates  alleged  in  the  bill. 
On  the  hearing  the  chancellor  allowed  tlie  bill  to  be  so 
amended  as  to  bring  the  allegation  into  accord  with  the  proof, 
and  directed  that  the  answer  of  appellant  stand  as  an  answer 
to  the  amended  bill.  Thereupon  appellant's  solicitor  asked 
for  a  continuance,  but  oflfered  no  affidavit  in  support  of  his 
request.  The  court  denied  the  continuance  and  directed  a 
decree  for  appellee. 

Appellant  contends  that  the  court  had  no  power  to  direct 
that  the  answer  on  file  should  stand  as  an  answer  to  the 
amended  bill. 

That  is  the  usual  course  when  the  amendment  of  the  bill 
is  allowed  on  the  hearing,  unless  the  amendment  is  of  such 
a  nature  as  requires  a  specific  answer.  Such  practice  is  really 
of  advantage  to  the  defendant,  as  it  treats  the  allegations 
of  the  bill  as  denied.  There  was  no  request  here  to  be  al- 
lowed to  answer  further  and  it  is  apparent  that  no  such  leave 
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was  deeii-ed.  Appollant'e  coDueel  askod  for  time  to  pi 
proof  on  the  iBBiie  as  it  stood  after  the  court  hud  made 
order  now  complained  of.  The  court  was  right  iti  den 
the  motion  to  contiDue,  appellant  not  having  complied 
the  statute.  Sec  37  of  the  Chancery  Act  provides  that 
amendment  fhall  be  cause  for  a  continuance,  unless  the  |: 
to  bo  affected  thereby,  or  his  agent  or  attorney,  shall  r 
affidavit  that  iu  consequence  thereof  he  is  unprepared  to 
ceed  to  trial  of  the  canee  at  that  time,  and  that  he  vi 
believes  that  if  the  cause  is  continued  such  party  will  be 
to  make  such  preparation." 

If  appellant  or  his  counsel  were  surprised  or  taken  at  a 
advantage  by  the  allowance  of  tho  amendment,  the  a1 
l>rovi8ioD  of  the  law  afforded  protection,  Proper  applies 
under  it  would  save  appellant's  rights.  Havingmadeno 
application  in  the  court  bolow,  he  has  no  right  to  com] 
here  of  the  court's  refusal  to  continue  the  case.  Amer 
Bible  Society  v.  Price,  115  III.  623;  Downey  v.  O'Dounel 
III.  559. 

The  evidence  fully  sustains  the  decree,  and  there  bein 
error  in  the  course  pursued  by  the  court,  the  judgment 
pealed  from  will  be  affirmed. 

Decree  qM/'nie 


Charles  F.  Kendall 

V. 

Charles  F.  Young. 

Saltg — Ptrronal  Properli/ — Conditions — Breach — Damages — Evid 

I.  When  under  a  conlrnct  ot  "ale  of  )j!oodi>,  the  vendee  improperly  n 
iocomplets  the  taking  o(  the  invoice  prijvided  for  tfaereio,  the  vendoi 
give  the  latter  notice  that  he  will  go  on  and  complete  the  same,  and  bf 
done  BO,  thereby  ascertain ing  the  amount  due.  it  being  provided  that 
amoiint  shall  be  >o  ascertained,  mn}-  treat  (he  goodn  as  bin  own  prof 
and  recover  from  the  vendee  the  damage  suffered  tlirouffh  (he  failure  < 
liktter  to  c&rry  the  aale  through,  which  should  be  the  diSerence  betwee 
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contract  price  and  (he  market  value  of  the  goods  at  the  time  and  [4aoe  for 
delivery  provided  in  tbe  a^rreement 

2.  In  such  caite,  having  ascertained  the  price,  the  vendor  may  properly 
notify  the  vendee  tbat  he  will  sell  the  goods  for  hia  account  and  hold  bim 
for  any  diff<^rence  between  the  contract  price  and  th^  sum  obtained  by  a 
resale  of  the  goods. 

3.  The  vendor  so  reselling,  takes  the  poRition  of  agent  for  the  vendee, 
and  iff  held  to  the  same  degree  of  care,  judgment  and  Sdelitv,  that  is  im- 
posed by  law  upon  an  agent  put  in  the  custody  of  such  goods  in  such  con- 
dition, with  instructions  to  sell  Ihem  to  the  best  advantage. 

4.  If  the  net  amount  obtiiined  by  the  vendor  on  such  resile  of  the  goods  , 
IS  less  than  the  contract  price  so  ascertained,  he  can  recover  such  differcuoe  J 
in  an  appropriate  action.                                                                                               j 

5.  Where,  in  such  aiae,  the  vendee  pays  the  vendor  a  given  sum,  before  ; 
the  taking  of  stock,  such  payment  not  being  required  by  the  conimct,  the 
vendee  failing  to  complete  the  sale,  the  vendor  may  in  an  action  brought 
for  its  recovery  by  tbe  vendee,  recoup  whatever  damages  he  has  sustained 
by  reason  of  such  breach. 

6.  In  such  action  by  the  vendee,  the  judgment  should  tie  for  bim  for  tbe 
full  amount  of  such  payment,  where  no  evidence  is  introduced  on  tbe  part 
of  the  vendor,  as  to  what  damages,  if  any,  were  sustained  by  reason  of  such  ' 
breach.                                                                                                                        \ 


[Opinion  filed  April  8, 1891.] 

Appeal  from  the  Superior  Conrt  of  Cook  Conntj;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Air.  E,  A.  Otis,  for  appellant 

Messrs.  Abbott  &  Bakes,  for  appellee. 

"Waterman,  J.  Appellant  and  appellee  made  a  contract 
containing  the  following  provisions: 

"Topeka,  Kas.,  Nov.  15,  1884. 

"  The  following^  agreement  is  this  day  made  between  C.  F. 
Kendall,  of  Topeka,  Kansas,  party  of  the  first  part,  and  Chas. 
F.  Young,  of  Paw  Paw,  Mich.,  party  of  the  second  part  The 
party  of  the  first  part  hereby  agrees  to  sell  to  the  party  of  the 
second  part,  all  of  his  merchandise  and  fixtures  now  in  store 
No.  204  Kansas  Ave.,  Topeka,  excepting  counters,  shelving 
and  upright  show-cape  (these  to  be  included  in  rent  of  store), 
all  of  said   goods  and  fixtures  to  be  invoiced  at  cost  and  as 
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agreed  upon  (see  estimate  on  ehow-cases,  etoves^eafe,  etoro 
and  mirroi-e,  viz.,  $747),  for  which  party  of  the  second 
[tart  agrecE  to  pay  as  follows:  Lands  in  Oceana  and  Van 
Biiren  Cos.,  Mich,  (see  description  below),  eighty-seven  hun- 
dred dollars  (18,700).     The  balance  in  casli."     *     »     * 

Appellee  gave  to  appellant  a  draft  for  $1,000,  which  was 
afterward  paid.  A  fow  days  after  the  signing  of  the  con- 
tract the  parties  proceeded  with  the  taking  of  an  inventory 
of  the  stock  of  goods,  until  a  dispute  arose  concerning  the  pro- 
duction by  appellant  of  a  certain  invoice,  and  upon  the  refusal 
by  appellant  to  produce  this,  appellee  left  tlie  store,  eayingtliat 
he  was  done.  This  court  has  in  this  case,  reported  in  the  27 
111.  App.  174,  held  that  such  refusal  by  appellant  did  not 
justify  appellee  lu  i-efusing  to  go  on  and  fnlfil  his  agreement, 
and  to  such  decision  we  adhere. 

It  now  appears  that  appellee,  after  so  refusing  to  go  on  and 
perform  the  conti-act,  returned  to  his  home  in  Michigan. 

Before  he  left  Topeka,  appellant  gave  to  him  the  following 
notice : 

"  TopEKA,  Kas. 
"C.  F.  YouNo: 

"  Tou  are  hereby  notified  that  I  will  employ  competent  help 
and  proceed  at  once  to  complete  the  invoice  of  merchandise 
and  fixtnres  now  in  store  204  Kansas  avenue,  Topeka,  Kansas, 
in  accordance  with  our  contract  made  November  15,  1884. 
"  0.  F.  Kendall." 

The  next  thing  appellant  heard  from  appellee,  was  when 
he  received  the  following  written  upon  a  postal  card : 

"Chicago,  Ili^,  Nov.  19,  1884. 

*^  Dear  Sir: — Jnst  arrived  and  had  a  very  nice  trip.  Weather 
fine.  As  soon  as  convenient  please  mail  me  the  N.  Y.  Dft, 
to  I'aw  Paw  and  oblige, 

"  Tours  truly, 

"  C.  F.  TOUNQ." 

Appellant  did  not  comply  with  this  request,  but  proceeded 
to  collect  the  draft,  and  afterwai'd  sold  about  seven-eighths 
of  the  stock  to  a  Mr.  Collins. 

Appellee,  after  the  sale  to  Collins  had  been  made,  wrote 
to  ap|>cllant  the  following  letter: 
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"  R  R  Depot,  Haktfoed,  Mich.,  Dec.  13,  1S84. 
**  C.  F.  Kendall,  Esq.,  Topeka,  Kas. 

"  Dear  Sir: — I  have  abstracts  now  ready  and  everything  in 
order.  Be  kind  enongh  to  advise  me  at  what  date  we  shall 
complete  our  business  and  oblige, 

"  Very  truly  yours, 

"C.  F.  Young. 

"  Please  write  me  care  Clifton  House,  Chicago." 
Proceeding  upon  the  theory  of  appellant  that  appellee  was 
not  justified  in  refusing,  as  he  did,  to  go  on  and  complete  his 
purchase,  in  tliis  suit,  which  is  brought  to  recover  the  $1,000 
received  and  retained  by  appellant,  the  question  for  consider- 
ation is,  what  are  the  rights  of  a  vendor  who  has  received  a 
portion  of  the  purchase  money  when  the  vendee  improperly 
refuses  to  complete  a  contract  of  purchase  he  has  made.  In 
this  case,  the  agreement  of  the  parties  does  not  determine  the 
amount  to  be  paid  by  the  vendee  for  the  stock  of  goods,  but 
it  provides  a  means  by  which  such  amount  can  be  ascertained, 
viz.,  by  invoicing  the  same  at  cost.  There  is  not  only  no 
provision  for  the  forfeiture  of  any  amount  advanced  by  the 
vendee,  but  no  requirement  that  he  shall  advance  anything. 
The  prepayment  of  the  $1,000  was  as  to  the  prepayment  a 
voluntary  act  upon  his  part,  not  required  by  the  contract 

Under  this  executory  contract,  appellee  having  improperly 
refused  to  go  on  and  complete  the  taking  of  the  invoice, 
appellant  might,  as  he  did,  have  given  notice  that  he  would 
go  on  and  complete  the  invoice,  and  thus  having  ascertained 
the  amount  to  be  paid  by  appellee,  he  might  have  treated  the 
goods  as  still  his  own  pro})erty,  and  have  recovered  from 
appellee  the  damages  he  had  suffered,  which  would  be  the 
difference  between  the  contract  price  and  tlie  market  value  of 
the  goods  at  the  time  and  place  for  delivery  provided  in  the 
agreement  Tiedeman  on  Sales,  Sec.  333;  Capen  v.  De  Steiger 
Glass  Co.  105  111.  1S5;  Danforth  v.  Walker,  37  Vt  239. 
Or,  having  ascertained  the  price  as  aforesaid,  appellant 
might  have  notified  appellee  that  he  would  sell  tlie  goods  for 
his  account  and  hold  him  for  any  difference  between  the 
contract  price  and  the  sum  obtained  by  a  resale  of  the  goods. 
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Saladin  v.  Mitchell,  45  111.  7S)-S5;  Bagley  v.  Findlay,  82  lit. 
£24;  TiedemanoQSaIo9,Sec334;  Ullmann  v.Kent,60  Hi.  271; 
Kadisli  V.  Touna;.  108  111.  170;  Tribune  Co.  v.  Bradaliaw,  20 
III.  App.  17.  While  in  somo  cases  it  is  not  necessary  tlnit 
notice  of  an  intention  to  resell  should  be  given.  TJIIinaDii  r. 
Kent,  aupra. 

If  the  vendor  does  resell,  he  takes  the  position  of  agent 
for  the  vendee,  and  ia  held  to  the  same  degree  of  care,  jud^- 
meot  and  fidelity  that  is  imposed  by  the  law  upon  an  agent 
put  in  the  custody  of  euch  goods  in  such  condition,  with 
in  tit  met  ions  to  eell  them  to  the  best  advantage.  Bagley  v. 
Findlay,  supra;  Tiedcman  on  Sales,  Sec  334;  Dunetan  v. 
McAndrow,  44  N.  T.  472;  Buige  v.  Cedar  Kapids  &  Mo.  R. 
K  Co.,  32  Iowa,  101. 

If  the*  net  amount  obtained  by  appellant  in  snch  resale  of 
the  goods  had  been  lestt  than  the  contract  price,  ascertained  as 
aforesaid,  appellant  could  have  recovered  from  appellee  such 
diflerence  in  an  appropriate  action.  Bagley  v,  Findlny,  supra; 
Phelps  V.  Hubbard,  51  V"t.  48i);  Hunter  v.  Wetaeli,  34  N. 
Y.  549;  Lewis  v.  Greider,  51  N.  Y.  231.  • 

In  the  present  instance  appellant's  measure  of  damages 
would  have  been  ae  above,  ]e<^s  the  amount  he  had  received 
upon  the  draft.     Hunter  v.  Wetsell,  supra. 

Being  sued  for  the  money  obtained  upon  the  draft,  appel- 
lant, nnder  the  plea  of  the  general  issue,  was  entitled  to 
recoup  whatever  damages  he  had  sustained  by  the  breach  by 
appellee  of  the  contract. 

He  did  sell  a  portion  of  the  goods  without  notice,  but  ho 
offered  no  evidence  tending  to  show  what  the  contract  price, 
ascertained  as  aforesaid,  was;  he  simply  offered  to  show  what 
he  did  obtain  for  a  portion  of  the  goods. 

The  jury  ought,  therefore,  to  have  found,  as  they  did,  for 
the  full  amount  of  the  draft,  there  being  no  evidence  as  to 
what  damages,  if  any,  appellant  did  sustain.  For  aught  that 
appears  in  this  record,  he  was  a  gainer  instead  of  a  loser  by 
the  breach  of  contract  by  the  vendee. 

Tlie  verdict^of  the  jury  is  in  effect  that  there  was  no  breach 
of  contract  by  appellee.    We  do  not  wish  to  be  understood 
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by  this  opinion  as  expressing  ourselves  upon  the  question 
whether,  under  the  facts  shown  upon  the  last  trial,  there  was 
or  was  not  a  breach  of  the  contract  by  the  vendee;  we  have 
merely  discussed  the  questions  involved  from  the  standpoint 
and  theory  of  appellant  that  appellee  was  not  justified  in 
refusing  to  go  on  with  the  taking  of  the  invoice;  nor  do  we 
wish  to  be  understood  as  expressing  the  opinion  tliat  the  two 
lines  of  conduct  mentioned  were  all  that  appellant  might 
properly  have  pursued. 
.The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Olaf  Videb  et  al. 

V. 

Minnie  M.  Lemke. 


Sales — Personal  Property — Conditions  of  Contract — Breach— Evidence 

In  an  action  involving^  the  sale  of  certain  cedar  postfl,  thiii  court  bol^ 
that  the  delay  of  the  vendees  in  sending  an  inspector  to  pans  upon  ceitain 
posts,  they  undertakincr  to  have  inspected  the  posts  sold — the  vendor  fearinf? 
their  consumption  by  forest  fires,  finally  having  them  inspected  and 
shipped — did  not  render  them  liable  for  all  posts  shipped,  without  regsufd  to 
whether  they  were,  or  were  not  in  conformity  with  the  contract,  or  'werc  or 
were  not  made  use  of  by  them;  that  the  vendees  were  not  entitled  to  aJi  allow- 
ance for  the  expense  of  a  nubfifHiaent  inspection  by  one  of  their  employes;  not 
to  dam.iges  for  the  refusal  of  the  vendor  to  deliver  all  the  posts  sold,  they 
having  failed  to  piy  upon  inspection  and  approval,  and  for  the  further 
reai^on  that  the  vendor  was  compelled  to  pay  freight  upon  posts  shipped  that 
were  not  accepted,  they  not  having  been  inspected  in  proper  time,  and  that 
the  vendor  is  entitled  to  a  judgment  in  a  sum  named. 

[Opinion  filed  April  8,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon* 
Kirk  Hawks,  Judge,  presiding. 

Messrs.  IIynes  &  Dunne,  for  appellants. 

Messrs  Tknnky,  Chuech  &  Coffeen,  for  appellee. 
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Waterman,  J.  Appellaata  aod  appellee  niadt 
ing  contract;  "Said  first  party  (Lemkc)  agree 
to  said  second  party  (Vider,  Kinsella  &  Co.)  In 
Wisconsin,  dnriiig  the  montlie  of  May  and 
40,000  seven  and  eight  foot  cedar  paving  poets 
said  second  party  agrees  to  pay  said  tirst  party 
For  posts,  peeled,  seveu  feet  long,  and  five  inches 
ID  diameterat  the  small  end,  the  sum  of  seventeen 
(17J)  cents  eacli.  For  all  posta,  peeled,  eight  feet  1 
inches  to  ten  inches  in  diameter  at  the  small  end 
twenty  and  one-lialf  (20J)  cents  each." 

Appellants  thereafter  undertook  to  provide  t 
contemplated  by  the  agreement;  they  delayed  do! 
appellee,  fearing  that  the  posts  wliich  she  liad  in 
of  Ashland,  Wisconsin,  would  be  destroyed  by 
then  raging,  had  them  inspected  by  one  Schlet 
place,  and  shipped  some  15,000  to  appellants  at 
notifying  them  of  the  fact.  Appellants  afterv 
inspector  named  Johnson,  to  Ashland  and  Eau  CI 
inspected  and  approved  at  Ashland  some  12,000  ji 
Ashland  he  proceeded  to  Eau  Claire,  and  some 
inspected  at  Ashland  having  become  intermingle 
at  Eau  Claire  which  he  had  not  examined,  he  ii 
approved  at  Eau  Claire  19,147  fi^e-inch  posts  anc 
inch  posts;  besides  these,  there  were  at  Eau  CIi 
three  and  four  tliOiisand  posts  which  he  rejectee 
appellants  claim  that  they  never  used.  There  ^ 
tending  to  sjiow  that  after  tlie  signing  of  theco: 
lants  agreed  to  pay  nine  cents  apiece  for  the  fou 

While  it  appears  that  appellants  did  not  pro 
spector  as  soon  as  they  ought,  still  such  failure  np( 
did  not  deprive  them  of  the  right  to  have  the  poi 
by  a  Chicago  inspector,  and  this  appellee  seems 
ceded  by  her  request  to  have  Johnson  i-einspect 
Eau  Claire. 

After  the  arrival  of  the  posts  at  Eau  Claire 
iDspected  within  a  short  time,  and  aDpcllce  app 
been  informed  of  the  result  of  snch  inspection. 
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We  do  not  think  that  the  dereliction  of  appellants  in  send- 
ing an  inspector  to  Ashland,  rendered  them  liable  for  all 
posts  theretofore  ehipped  by  appellee,  without  regard  to 
whether  such  posts  were  or  were  not  in  conformity  with  the 
contract,  or  were  or  were  not  made  use  of  by  them.  The 
third  instruction  asked  for  by  appellee  should  not,  therefore, 
have  been  given. 

Under  the  influence  of  this  and  other  instructions,  the  jury 
rendered  a  verdict  of  $1,515  for  the  plaintiff. 

Finding,  as  they  did,  the  issues  for  the  plaintiff,  the  jnryi 
under  proper  instructions,  should  have  rendered  a  verdict  for 
the  plaintiff  for  f 872.09,  which  sum  they  would  have  arrived 
at  as  follows: 

19,147  posts  at  17^-  cts.  amounts  to $3,350.73 

5,027  four-inch  posts  at  9  cts.  amounts  to       ^52.43 

$3,803.16 

Deduct  from  this  cash  paid  appellee $1,800.00 

Freight  paid 1,116.37 

One-half  cost  of  inspection  at  £au  Claire         14.70 

2,931.07 

Balance $  872.09 

Under  the  evidence  it  is  doubtful  if  appellants  were  entitled 
to  any  allowance  for  costs  of  inspection;  they  sent  a  person 
in  their  employment,  who  was  in  the  receipt  of  a  salary  from 
them,  and  they  gave  no  evidence  as  to  the  amount  paid  by 
them  for  the  making  of  this  inspection  other  than  that  they 
paid  for  the  inspection  or  assorting  of  the  posts,  $29.40,  and 
that  they  paid  out  there  "  in  railway  fares  and  fees  and  every- 
thing else,"  in  the  neighborhood  of  $250.  We  do  not  think 
that  appellants  are  entitled  to  any  damages  for  the  refusal  by 
appellee  to  deliver  the  entire  40,000  posts  contracted. 

Appellants  had  delayed  sending  an  inspector  until  appell^p' 
to  preserve  her  property  from  destruction,  was  obliged  to  ship 
it  before  it  had  been  examined;  they  thus  compelled    her  to 
pay  freight  upon  posts  which  they  afterward  rejected  a" 
refused  to  take.     Appellants  also  failed  to  pay  for  the  p^^^ 
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an  soon  as  they  were  inspected  and  approved.  Apjielico  was, 
under  the  terms  of  his  contract,  under  no  obligation  to  give 
them  credit. 

Appellee  notified  them  on  July  13th  that  as  Boon  as  she  was 
paid  for  what  put>u  she  had  shipped,  eho  was  ready  to  shij) 
more.  As  the  jury  have  foand,  nnd  as  we  think,  appellants 
were  on  the  iSth  owing  money  which  they  should  have  paid, 
and  which  they  have  never  paid. 

-  The  judgment  of  the  court  below,  being  for  the  sum  of 
$1,515.  is  excessive  to  the  amount  that  the  sum  exiieeds  tho 
sum  of  $872.09,  And  the  jud;;ment  must  bo  reversed  unless 
the  appellee  will  remit  the  excess.  If  she  docs  that  within 
tun  days  from  the  tiling  of  this  opinion  the  judgment  for 
$S72.09  will  be  atiirmed.  If  not  it  will  be  reversed  and  the 
cause  remanded. 

In  either  event  appellants  are  to  recover  their  costs  in  this 


Charles  T.  Patterson  and  William  Wayman 

V. 

Michael  Graham. 

Landlord  and  Tenanl—ForeibU  Detaiiiet—Evkiion. 

1.  The  demise  o(  a  building',  at  a  certain  number  apon  h  (tiven  sfreef, 
the  Mine  to  be  used  for  a  purpOEO  nnnipd,  pn^ses  no  iiiore  liind  than  U  necea- 
niry  lo  the  complete  enjoyment  of  cucb  biiildinK'  Tbesubjiiccntland  prntnea, 
iinU  enBemenU  appemknt  thereto  nutumllj'  and  necessftrily  betong-ing  to  the 
pn-niiseB. 

2.  Onder  cDCh  leve,  no  interest  in  any  other  building  on  tlie  RRme  lot. 
pitnsra  to  the  le^itee,  and  the  term^  of  such  lenaa  can  not  bn  varied  by  parol 
evidence  of  what  was  said  by  tbe  lessor  as  to  the  lease  includingf  such 
bailding. 

3.  Ad  eviction  consiHs  in  taking  from  a  tenant  Rome  pnrt  at  tbe  demised 
premises  of  which  he  wjw  in  possession.  An  act  of  a  permanent  character. 
done  by  the  landlord  in  onler  to  deprive,  and  irhich  had  the  effect  of  depriv- 
ing the  tenant  of  tbe  use  of  tbe  thiag  demited,  or  a  part  of  it,  will  amount 
to  an  eviction. 
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4.  An  actual  eviction  suspends  the  rent  bat  doe«  not  terminate  the  leasr,  | 
and  the  tenant  may  continue  to  occupy  undt^r  the  lease  the  part  of  which  he  i 
retains  possesf^ion,  and  need  not  pay  rent  therefor,  and  in  such  case  the  | 
landlord  can  not  maintain  forcible  detainer  against  the  tenant  to  recover  \ 
possession  for  the  non-payment  of  rent. 

5.  A  constructive  eviction  may  be  by  some  acts  done  with  the  intention, 
and  which  have  the  effect  of  essentially  interfering  with  the  tenant*^:  benefi- 
cial enjoyment  of  the  premiRes  involved,  or  some  part,  thereof;  bat  in  order 
that  such  acts  shall  operate  as  an  eviction,  they  must  be  of  such  character 
as  warrant,  and  are  followed  by  the  tenant  giving up..the  possession;  and 
rent  will  not  be  suspended  unless  the  tenant  removes  from  the  premises  in 
question. 

6.  The  delivery  up  of  premises  by  returning  the  key  thereof  during  the 
pendency  of  forcible  detainer  proceedings,  does  not,  in  the  absence  of  evi- 
dence going  to  show  that  the  same  was  offered  and  received  as  a  compro- 
mise of  such  suit,  operate  to  terminate  the  same;  the  proceeding  is  to 
determine  the  pluintiff^s  right  to  the  possession  at  the  time  the  same  was 
brought. 

7.  In  the  case  presented,  this  court  holds  that  the  complaint  was  properly 
signed  with  the  landlord's  name  by  certain  parties  as  agents,  no  question 
being  miule  as  to  the  right  of  such  agents  to  so  sign. 

8.  A  plaintiff  has  the  right  to  pursue  his  proceeding  to  judgment,  after 
1  e  has,  ponding  the  action,  obtained  possession,  for  the   purpose  of  fixing 

liability  on  the  appeal  bond  for  the  wrongful  detention  of  the  premises. 

[Opinion  filed  April  8,  1891.] 

ArPKAL  from  the  Circuit  Conrt  of  Cook  Conntj;  the  Hod. 
S.  P.  McCoKNELL,  Judge,  presiding. 

Mr.  £•  A.  SiiBRBURNE,  for  appellants. 
Messrs.  Johnston  &  Gray,  for  appellee. 

MoRAN,  P.  J.  This  IS  an  action  of  forcible  detainer, 
brought  for  a  faihire  of  the  tenants  to  pay  rent  on  a  demand 
and  notice  in  pursuance  of  the  statute.  The  main  defense 
ivHod  on,  is  that  ap^Hjllants  were  evicted  from  the  premises 
bv  tho  aot^  of  apix^Uee^  and  that  no  rent  became  due. 

Tho  pnMuises  demised  bjr  the  lease  are  "  the  building 
known  as  142  South  Halsted  street,  in  Chicago,  to  be  occu- 
piod  as  a  music  store,''  the  terra  being  from  September  15, 
Iv^SO,  to  the  ISih  of  April,  ISIW* 
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At  the  time  said  lease  was  made,  tlieie  was  a  passage  way 
rnniiing  from  front  to  rear  betweuu  tlio  Tiorth  wall  of  said 
building,  and  the  north  liue  of  the  lot  on  which  said  bnilding 
stood,  of  something  more  than  three  feet  in  widih,  and  lead- 
ing to  the  yard  in  the  rear  of  said  biiildiiig. 

Ill  June,  1S8S,  appellee  made  a  party  wall  agreement  with 
one  Koester,  the  owner  of  the  lot  north  of  and  adjoining  tlie 
lot  on  wliieh  the  demised  building  stood,  in  and  by  which 
said  Koester  was  authorized  to  build  a  party  wall  on  the  line 
between  said  two  lots,  placing  one-half  of  the  wall  on  cither 
side  of  tlie  line,  and  in  pursuance  of  said  agreement  said 
Eocster  did  enter  on  appcllce^s  said  lot  and  erect  the  wall, 
occui>ying  for  snch  ptirposo  about  one  foot  of  the  north  side 
of  said  passage  way.  There  was  some  evidence  that  in  build- 
ing said  wall  there  was  interference  with  some  building 
standing  on  the  roar  of  the  lot,  which  appellants  liad  taken 
possession  of  and  which  they  had  leased  to  tenants,  and  their 
said  tenants  had  been  evicted,  from  said  building  and  had 
refused  to  (tay  rent. 

The  demise  of  a  building  as  in  the  terms  of  this  lease 
pas&cs  no  more  land  than  is  necessary  to  the  complete  enjoy- 
ment of  the  building.  The  subjacent  land  passes,  and  any  ease- 
ments appendant  thereto  naturally  and  necessarily  belonging 
to  the  premises.  Taylor,  L.  &  T.,  Sec.  161-2;  Sherman  v. 
Williams,  113  Mass.  481;  Eiddle  v.  LittleHeld,  53  Vt.  503; 
McMillan  v,  Solomon,  42  Ala.  35(i;  Houghtou  v.  Moore,  141 
Mass.  437. 

Therefore  appellants  did  not  by  the  terms  of  the  lease  take 
any  interest  in  the  buildings  on  the  rear  of  the  lot,  and  what- 
ever the  interference  wilh  them,  it  was  no  concern  of  apjiel- 
lants.  The  terms  of  the  written  lease  could  not  be  varied  by 
parol  evidence  of  what  the  agent  of  the  lessor  said  as  to  the 
lease  including  the  right  to  the  buildings  in  the  re.ir.  If  it 
was  claimed  that  said  buildings  in  tlic  rear  were  essential  to 
the  beneficial  use  of  the  building  leased,  a  ditfercnt  question 
would  be  presented.     Oliver  v.  Dickenson,  100  Mass.  114. 

Assuming  tliat  the  lease  passed  an  easement  of  the  right  of 
way  over  the  [tassage  way  from  front  to  rear  rutiniiig  along 


402  Appellate  Courts  of  Illinois. 

Voi*  40.]  Patterson  v.  Griihani. 

tho  building  leased,  as  a  ri^ht  necesearj  to  enjoyment  of  the 
premises  granted,  the  question  arises,  wlietber  the  encroach- 
ing upon  said  passage  way  and  building  the  wall  thereon,  thus 
diminishing  its  width  about  one  foot,  was  such  an  eviction  as 
suspended  the  rent  under  the  lease  and  entitled  appellants  to 
retain  the  possession  of  the  premises  to  the  end  of  the  term 
without  the  payment  of  rent.  An  eviction  consists  in  taking 
from  a  tenant  some  part  of  the  demised  premises  of  which  he 
was  in  possession.  "An  act  of  a  permanent  character,  done 
by  the  landlord  in  order  to  deprive,  and  whicli  had  the  effect 
of  depriving  the  tenant  of  the  use  of  the  thing  demised,  or  a 
part  of  it,"  will  amount  to  an  eviction.  Hayner  v.  Smith,  03 
111.  430;  Lynch  v.  Baldwin,  69  111.  210. 

An  actual  eviction  is  an  actual  expulsion  of  the  tenant  out 
of  all  or  some  part  of  the  demised  premises,  a  physical  ouster 
or  dispossession  from  the  very  thing  granted,  or  some  sub- 
stantial part  thereof. 

Such  an  eviction  ipso  facto  suspends  the  rent,  but  docs  not 
terminate  tlie  lease,  and  the  tenant  may  continue  to  occupy 
under  the  lease  the  ])art  of  which  lie  retains  possession,  and 
need  not  pay  rent  tlierefor,  and  in  such  case  the  landlord  can 
not  maintain  forcible  detainer  against  the  tenant  to  recover 
possession  for  tho  non-payment  of  rent  No  rent  becomes 
duo  while  tho  partial  eviction  continues,  and  consequently 
there  «in  bo  no  forfeiture  of  the  lease  for  non-i)ayment  of 
rent.  Wood,  landlord  &  Tenant,  Sec.  481;  Taylor,  L.  &  T. 
Soc.  315,  378;  Smith  v.  Wise  et  al.,  58  111.  141;  People  v. 
Geduey,  10  Ilun,  151;  Skaggs  v.  Emerson,  50  Cal.  3. 

A  constructive  eviction  may  be  by  some  act  done  with  the 
intention  and  which  has  the  effect  of  essentially  interfering 
with  the  tenant's  bonetieial  enjoyment  of  the  premises,  or  some 
part  thereof,  such  as  building  a  fence  in  front  of  the  premises 
so  as  to  cut  otT  tho  tenant's  access  thereto,  or  creating  a  nui- 
wn\oo  adjacent  to  tho  premises;  but  in  order  that  such  acts  shall 
oporuto  as  an  eviction,  they  must  be  such  as  warrant,  and  are 
foUiiwod  bv  tho  tenant's  giving  up  tlie  possession.  "Such 
arts  «i*  oioato  a  constructive  eviction  amount  to  a  right  to 
almndon  tho  pivuiises  ratlier  than  a  bar  to  an  action  for  rent." 
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Wood,  Landlord  &  Tenant,  799;Iliijce  v.  Greggenheim,  106 
Mass.  201;  Biirnham  v.  Martin,  90  III.  438;  Lynch  v.  Baldwin, 
supra. 

Now  we  have  already  seen  that  the  passage  way  was  not  a 
part  of  the  deinise,  and  that  at  most  an  casement  of  a  passage 
over  it  was  conveyed  as  appendant  or  appurtenant  to  the 
premises.  Interference  with  llie  paseage  way  by  entering 
upon  it  and  erectin;^  the  wall  on  a  pai-t  thereof,  was  not  an 
ouster  of  the  appellants  from  any  portion  of  the  premises 
demised.  All  tliat  such  action  could  amount  to,  wonld  be  an 
interference  with  the  easement  of  passage,  or  the  full  bene- 
fcial  enjoyment  of  such  easement  in  connection  with  the 
premises  demised;  tlierefore  if  the  interference  was  so 
material  as  to  amount  to  a  constructive  eviction,  the  rent 
would  not  be  suspended  unless  the  appellants  treated  it  as  an 
eviction  and  yielded  the  poBsession  of  the  premises  within  a 
reasonable  time. 

There  ia  no  evidence,  however,  that  the  narrowing  of  said 
passage  way  by  taking  one  foot  therefrom  in  the  least  dimin- 
ished its  beneficial  use  -to  appcllnnts,  or  to  any  of  the  occu- 
pants of  the  building  leased,  and  it  is  therefore  doubtful,  at 
least,  whether  the  acts  done  by  the  authority  of  tlie  landlord 
were  of  such  a  nature  as  would  warrant  the  tenants  in  treat- 
ing them  as  a  constructive  eviction.  There  ia  no  necessity  of 
speculating  on  tliat  question.  It  is  very  clear  that  there  was 
no  eviction  which  authorized  appellants  to  continue  in  posses- 
sion of  the  premisee  without  the  payment  of  rent,  and  there- 
fore the  lease  was  liable  to  forfeiture  for  non-payment  thereof 
under  the  five  days  notice  which  was  served  upon  them  prior 
to  the  commencement  of  the  proceeding. 

It  is  contended  that  the  complaint  should  have  been 
qnashed  by  the  Circuit  Court,  because  it  was  signed  "Michael 
Graham,  by  Wm.  D.  Kerfoot  &  Co.,  agents,"  instead  of  by 
said  Michael  Graham  with  his  own  hand.  The  contention  is, 
tiiat  the  statute  requires  the  complaint  to  be  "by  the  party 
or  parties  entitled  to  the  possession."  We  think  the  com- 
plaint sufficient  in  that  regard.  It  purports  to  be  by  tlie 
IKirty  claiming  the  possession,  and  hie  name  is  signed  thereto 
by  bis  agent 
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Snch  complaint  is  by  tlie  party  and  not  by  the  agent  No 
question  is  made  as  to  the  agent's  authority  to  sign  the  a])pel- 
Ice's  name,  or  to  institute  the  proceeding  for  liim,  and  appellee 
has  appeared  in  court  and  been  represented  by  his  attorney 
in  the  prosecution  of  the  action. 

It  is  also  contended  that  appellee  had  no  right  to  a  judg- 
ment, for  the  reason  that  while  the  action  was  pending,  the 
possession  of  the  premises  was  delivered  up  by  the  delivery 
of  the  key  thereof  to  appellee's  counsel.  Tiiere  is  no  evidence 
tliat  the  key  was  offered  or  received  as  a  compromise  of  the 
forcible  detainer  proceeding,  and  without  such  intention, 
receiving  a  surrender  of  premises  pending  such  a  proceeding, 
would  not  terminate  the  suit.  The  proceeding  is  to  determine 
plaintiff's  right  to  the  possession  at  the  time  it  was  com- 
menced, and  he  could  not  assert  in  the  case  a  right  to  posses- 
sion, which  did  not  accrue  till  after  the  action  was  begnn. 
The  judgment  relates  to  the  right  of  possession,  which  was 
claimed  when  the  proceeding  was  instituted,  and  it  is  for  the 
withholding  of  the  possession  against  such  right  wrongfully, 
that  the  signei^s  of  the  appeal  bond  became  liable.  A  plaint- 
iff has  the  right  to  pursue  his  proceeding  to  judgment,  after 
he  has,  pending  the  action,  obtained  possession,  for  the  pur- 
pose of  fixing  liability  on  the  appeal  bond  for  the  wrongful 
detention  of  the  premises.     Bell  v.  Bruhn,  30  111.  App.  300. 

There  is  no  error  in  the  record  and  the  judgment  will 
therefore  be  affirmed.  Judgment  affirmed. 


f^  iil  Martin  Corrigan  et  al. 

V. 

Minnie  Reid. 

With — Consfruefion — Acceptance  of  Provisions  qf  by  Wife — Doteer, 

L  Wills  should  be  so  construed  as  to  carry  out  the  wishes  of  the 
testators. 

2.  A  g\(t  of  all  the  residue  and  remainder  of  real  and  personal  estate 
in  a  will  that  has  given  pecuniary  legacies,  charges  such  legacies  on  the 
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rei\\  estate,  aa  well  as  on  the  personal  estate  included  in  the  reiiduurr 
cliiuse. 

3.  If  in  a  given  cans  there  is  a  deficiency  of  ai^Beta  to  pnj  all  legncie*, 
tbe'frenerat  legaciea  must  abate  before  anythinic  will  be  deducted  from  the 
Bpecific 

4.  A  devise  of  real  estate  must  be  regarded  as  specific,  whether  the 
estate  is  specifically  described,  or  only  in  general  terms  and  by  reference  to 
other  facts  and  documents. 

&.  Under  Sec.  10  of  the  statute  regarding  dower,  a  widow  is  a  purchuser 
for  value  in  accepting  the  provieiuns  of  her  hufibiind's  will,  and  legacies  to 
her  which  operate  to  bar  her  dower,  will  not  abate  in  favor  of  legacies  to 
pure  beneliciarieB  of  the  testator's  bounty. 

6.  In  the  case  presented,  this  court  holds  that  no  intention  can  be 
inferred  frona  the  lanftoage  in  the  will  in  question,  that  a  certain  bequest 
should  be  a  charge  upon  real  estate,  and  that  in  view  of  the  devise  of  the 
perBonaltf  to  testator's  wife,  the  decree  fur  complainant  con  uot  stand. 

[Opinion  fil6d  April  8,  1891.] 

Appbal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
LoBiN  C  Collins,  Judge,  presiding. 

A  bill  was  filed  in  tins  case  by  the  appellee,  alleging  that  a 
pecuniary  legacy  of  $3,000  bad  been  bequeathed  to  her  in  and 
by  the  last  will  of  Michael  Corrigan,  deceased,  which  said 
will  is  ttB  follows,  to  wit: 

"I,  Michael  Corrigan,  being  of  sound  mind  and  memory, 
do  make  this  my  last  will  and  testament.  First,  I  give  and 
devise  unto  my  wife,  Mary,  tlie  Corrigan  Block  and  the 
ground  upon  which  it  stands,  situate  on  the  nortlieast  corner 
of  Slate  street  and  Hubbard  Court  (not  meaning  to  include 
the  property  known  as  the  Emery  or  Panorama  Hotel). 

"  I  also  give  and  devise  to  her  the  liomeslead  situate  on  the 
corner  of  Twenty-ninth  street  and  Prairie  avenue,  forever, 
and  also  all  my  personal  property  of  every  description. 

"Second.  I  give  the  sum  of  $3,000  to  my  niece,  Minnie 
Re  id. 

"Third,  I  give  and  devise  the  seventy-five  feet  of  land  I 
own  on  State  street,  south  of  Twentj'-ninth  street,  to  the  Little 
Sisters  of  the  Poor,  and  the  St.  Vincent  Foundling's  Home, 
both  of  Chicago,  share  and  share  alike, 

"  Fourth.     I   give   and   devise  all  the   rest,   residue  and 
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remainder  of  all  my  real  estate  without  aoj  exception,  to  uiy 
brother,  Martin  Corrigan,  my  sisters,  Margaret  Clifford  and 
Jane  Keefe,  and  my  sister-in-law,  Johanna  Corrigan,  and  their 
heirs,  share  and  share  alike,  but  the  portion  to  said  Johanna 
Corrigan  is  to  be  held  in  trust  by  her  for  her  children,  Rich- 
ard, Lizzie  and  Jennie. 

"  Fifth.  I  appoint  my  wife  executrix  of  this  my  last  will, 
without  bond.  All  the  above  property  is  situate  in  the 
County  of  Cook  and  State  of  Illinois. 

'^  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  thirfi  day  of  October,  A.  D.  1887." 

The  bill  alleges  that  the  vahie  of  the  real  estate  devised  to 
Mary  Corrigan  is  about  $100,000,  and  the  value  of  the  {>er- 
sonal  property  about  $20,000.  The  proof  showed  that  of 
this  personal  property  some  $19,000  was  cash  in  bank.  The 
bill  further  shows  that  the  real  estate  devised  by  the  fourth 
claus^  of  the  will  is  worth  aboi\t  $100,000;  that  the  deceased 
left  no  children  or  descendants  of  children;  that  complainant 
has  demanded  the  payment  of  her  legacy  from  Mary  Corri- 
gan, but  she  refuses  to  pay  the  same,  and  contends  that  by 
the  terms  of  the  will,  and  according  to  the  intention  of  the 
testator  indicated  therein,  said  bequest  of  $3,000  is  a  charge 
upon  and  payable  out  of  the  "rest,  residue  and  remainder  of 
testator's  real  estate  devised  in  and  by  the  fourth  clause  of 
said  will." 

There  were  answers  by  all  the  defendants,  and  npon  a 
hearing  the  court  decreed  that  the  said  bequest  was  a  cliarge 
on  the  said  real  estate  devised  bv  the  fourth  clause  of  the 
will,  and  that  the  same  be  a  lien  thereon  until  paid*  From 
this  decree  the  appeal  is  prosecuted. 

Mr.  P.  McIIuGH,  for  appellants. 

Mr.  William  H.  King,  for  appellee. 

Bouvier defines  "  residuary  estate"  to  be,  "  What  remains  of 
testator's  estate  after  deducting  the  debts  and  the  bequests  and 
devises." 

As  was  said  by  the  court  in  the  case  of  Lewis  y.  Darling, 
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16  Howard,  United  States  Supreme  Couit  R.  page  10,  "Tlie 
residue  can  only  mean  wbat  remains  after  satisfying  the  pre. 
viouB  gifts." 

In  the  case  of  Wilcox  v.  Wilcox,  13  Allen  (Maes.),  R.  266, 
■thig  conrt  said :  "  The  devise  of  all  the  rest  and  rosidne  of 
the  testator's  estate,  both  personal  and  real,  is  in  no  sense 
specific,  and  is  not,  therefore,  exempt  from  the  iisnal  bnrden 
of  residuary  bequests,  namely,  payment  of  all  debts  and 
legacies." 

In  the  case  of  McCnIlom  v.  Chidester,  63  III.  481,  the 
conrtsaid:  "  It  is  the  general  nite  that  the  personal  estate 
shall  be  primarily  applied  in  discharge  of  the  personal  debts 
of  the  testator,  but  it  may  be  exempted  by  express  words  or 
manifest  intention.  Bacon's  Abridg.,  title  Executor,  Lib.  2. 
The  exemption  may  be  manifested  by  plain  intention,  or  by' 
making  of  the  personalty  a  S|jecilic  legacy." 

The  ease  at  bar  comes  directly  and  unequivoeably  nnder 
(Jiat  rnling  in  both  of  its  aspects.  The  testator  did  make  a 
specitic  legacy  of  all  bis  personal  property  to  his  wife,  Maiy 
Gorrigan,  in  the  first  clause  of  his  will.  It  was  also  the  plain 
intention  of  the  testator,  as  manifested  by  the  will,  that  the 
personal  property  should  not  be  subject  to  any  cbai'go  what* 
ever. 

In  the  fourth  clanso  of  the  will  the  testator  devised  the 
rest,  residue  and  remainder  of  his  "  real  estateP  recognizing 
the  fact  that  he  then  had  no  personal  estate  to  devise-— be  hav- 
ing in  the  first  clause  of  the  will  disposed  of  all  of  bis  pcr- 
Boual  estate  to  his  wife. 

In  the  case  of  McCullom  v,  Chidester,  «w;wa,the  conrt  held 
"  that  the  legatee  in  the  will  took  the  personalty  as  an  abso- 
lute conveyance  discbaiged  from  the  payment  of  debts" — 
tlicre  being  enough  real  estate  to  satisfy  all  claims  against  the 
testator's  estate  not  specifically  disposed  of. 

Jn  the  case  of  Lewis  v.  Darling,  16  Howard's  IT.  S.  R.  10, 
11,  the  court  said:  "The  testator  has  made  bequests  of 
money  antecedently  to  that  clause  (the  residuary  clause),  with- 
ont  creating  an  express  trust  to  pay  them,  and  has  blended 
the  realty  and  ixrsonalty  of  his  estate  together  in  one  fund 
]Q  the  residuary  clause.     That  of  itself  makes  bis  bequest  of 
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money  a  charge  upon  the  real  estate,  exchiding  from  it  the 
previous  devises  of  land  to  Fenwiek,  Wallace,  and  to  John 
ar)d  Fernando  Arredondo. 

"  The  rnle  in  such  a  case  is,  that  where  a  testator  sfivessev- 
eral  legacies,  and  then,  withont  creating  an  express  trnst  tot 
pay  them,  makes  a  general  residuary  disposition  of  the  whole 
estate  blending  the  realty  and  personalty  together  in  one  fund, 
the  real  estate  will  be  charged  with  legacies,  for,  in  such  a 
case,  the  *  residue'  can  only  mean  what  remaihs  after  satisfy- 
ing the  previous  gifts.  Hill  on  Trusts,  508.  Such  is  the 
settled  law,  both  in  England  and  in  the  United  States,  thongh 
cases  do  not  often  occur  for  its  application;  where  one  does 
occur,  a  legatee  may  sue  to  recover  tiie  legacy  without  distin- 
guishing in  his  bill,  the  estate,  into  the  two  kinds  of  realty 
'  and  ])er8ona1ty,  because  it  is  the  manifest  intention  of  the  tes- 
tator that  both  should  be  charged  with  the  payment  of  the 
money  legacies;  nor  does  this  conflict  at  all  with  that  princi- 
ple of  equity  jurisprudence,  declaring  that  generally  the  per- 
sonal estate  of  the  testator  is  the  first  fund  for  the  payment 
of  debts  and  legacies.  The  rule  has  its  exceptions,  and  this 
is  one  of  them." 

In  the  early  case  of  Aubrey  v.  Middleton  (see  2  Jarman  on 
Wills,  595-6),  where.a  testator  gave  several  legacies  and  annu- 
ities, to  be  paid  by  liis  executor,  and  then  devised  all  the  rest 
and  residue  of  his  goods  and  chattels  and  estate  to  his  nephew, 
M'ho  was  his  executor,  Lord  Cowper  held  the  real  estate  de- 
vised to  the  executor  was  chargeable  with  the  legacies  and 
annuities. 

In  2  Jarman  on  Wills,  pages  605-6,  it  is  stated:  "Finally, 
in  Greville  v.  Brown,  where  a  testator,  after  bequeathing  an 
annuity  and  some  pecuniary  legacies,  gave  all  the  '  rest,  resi- 
due and  remainder  of  any  property  he  might  die  possessed  or 
entitled  to,  of  what  nature  soever,'  to  his  son,  it  was  held  that 
the  legacies  were  charged  on  the  real  estate.  Tliere  was  no 
previous  devise  of  real  estate,  but  it  was  laid  down  in  the 
most  general  terras,  that  where  there  is  a  beqnest  of  legacies 
followed  by  a  gift  of  the  residue  of  the  testator's  property^ 
real  and  'personal,  the  legacies  are  charged  on  the  realty,  and 
it  had  previously  been  held  by  Sir  W.  P.  Wood  that  the  prin- 
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ciple  of   these  decisions  was  the  same  in  the  case  of  legacies 
as  in  that  of  dehts." 

"  It  is  considered,"  said  Lord  Campbell,  '^  that  the  whole  is 
one  mass ;  that  part  of  that  mass  is  represented  by  legacies, 
and  that  what  is  afterward  given  is  given  minus  what  has  been 
before  given,  and  therefore  tjfiven  subject  to  the  prior  gift." 

In  2  Jarman  on  Wills,  608-9,  it  is  said:  "  So  in  Couron  v. 
Couron,  where  the  testator,  by  will,  dated  1830,  after  making 
certain  specific  devises  and  bequests,  gave  some  pecuniary 
legacies,  and  charged  all  his  real  and  chattel  estates  and  prop- 
erty of  every  description  with  payment  thereof,  and  subse- 
quently devised  'all  the  residue  of  all  his  real  and  freehold 
estates,  goods  and  effects  of  every  kind '  to  A  in  fee,  it  was 
held  in  D.  P.  that  the  charge  of  legacies  did  not  extend  to  the 
specifically  devised  estates."  '*  The  true  rule,"  said  Lord 
Cranworth,  "deducible  from  Sproug  v.  Sprong,  is  that  a  mere 
cliarge  of  legacies  on  the  real  and  personal  estate  (and  'on 
all  the  real  and  personal  estate'  must  mean  exactly  the  same 
thing)  does  not  of  itself  create  a  charge  on  any  specific 
devise  or  bequest." 

In  the  case  of  Heslop  v.  Gatton,  71  111.  528,  the  court 
said :  "  Tlio  charge  upon  the  real  estate  may  be  made  by  the 
testator,  either  by  express  directions  to  that  effect  contained 
in  the  will,  or  the  intention  thus  to  charge  it  may  be  implied 
from  the  whole  will  taken  together." 

Was  it  not  clearly  the  intention  of  the  testator  to  charge 
the  devise  to  Minnie  Reid  upon  the  ''  rest,  residue  and  re- 
mainder" mentioned  in  the  fourth  clause  of  the  will? 

If  not,  upon  what  property*  is  that  devise  a  charge?     The 
testator  made  a  specific  bequest  of  all  his  personal  property 
in  the  first  clause.     If  the  bequest  to  appellee  is  not  charge- 
jible  upon  the  "  rest,  residue  and  remainder,"  then  our  read- 
ing of  the  law  is  of  very  little  avail. 

The  court  very  properly  included  in  its  decree  the  follow- 
ing: ''The  court  does  not  decide  nor  in  any  way  pass  upon 
the  question  of  title  to  that  part  of  sub-lot  two,  and  tho 
south  half  of  sub-lot  one  of  lot  ten  in  block  fourteen,  in 
fractional  section  fifteen  addition  to  Chicago,  west  of  tho 
east  thirty-three  feet  thereof." 
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MoKAN,  P.  J.  The  cardinal  rule  in  the  construction  of  a  will 
is  to  so  render  it  as  to  carry  out  the  intention  of  the  testator. 
To  that  end  certain  rules  or  canons  of  construction  have  been 
laid  down  and  are  universally  assented  to  and  followed  by  the 
courts.  Aniong  others,  there  are  certain  well-establislied 
principles  of  construction,  which  guide  the  courts  in  deter- 
mining when  a  general,  pecuniary  legacy  is  to  be  construed  to 
be  a  charge  on  real  estate  devised  by  the  will. 

Our  Supreme  Court  in  the  case  of  Heslop  v.  Gatton,  71 
111.  528,  said :  ^'  It  seems  to  be  the  settled  rule,  that  when  a 
person  dies  leaving  a  will,  and  personal  and  real  property,  his 
debts  and  pecuniary  legacies  l>equeathed  by  the  will  are  to  be 
paid  from  his  personal  property,  and  in  case  of  a  deficiency  of 
personal  j)roperty  the  legacies  must  abate,  unless  he  charges 
his  real  estate  with  their  payment.  The  charge  upon  the  real 
estate  may  be  made  by  the  testator,  either  by  express  direc- 
tions to  that  effect  contained  in  the  will,  or  the  intention  tlins 
to  charge  it  may  be  implied  from  the  whole  will  taken 
togethei-." 

What  form  of  phrase  or  arrangement  of  clauses  or  relation 
of  bequests  and  devises  to  each  other,  when  considered  in 
connection  with  the  entire  will,  and  what  extrinsic  evidence 
of  the  circumstances  of  the  testator  and  the  condition  of  his 
property  may  be  resorted  to,  for  the  purpose  of  explaining 
ambiguities,  and  aiding  the  inference  that  it  was  the  intent  to 
charge  legacies  on  real  estate,  have  been  the  subject  of  much 
judicial  discussion. 

It  has  been  held  in  numerous  cases  in  England,  and  though 
there  are  some  cases  contra ^  may  be  regarded  as  the  settled 
rule  there,  that  a  gift  of  all  the  residue  and  remainder  of 
real  and  personal  estate  in  a  will  that  has  given  pecuniary 
legacies,  charges  such  legacies  on  the  real  estate,  as  well  as  on 
the  personal  estate  included  in  the  residuary  clause.  Greville 
V.  Brown,  7  H.  of  L.  Cas.  689;  Wheeler  v.  Howell,  8  K.  & 
J.  198;  Cole  v.  Turner,  4  Russ.  376;  Hassel  v.  Hassel,  2  Dick 
527;  Mirehouse  v.  Scaife,  2  Mylne  &  Or.  695;  In  re  Bellis's 
Trusts,  L.  R,  5  Ch.  Div.  504;  Bray  v.  Stevens,  L.  R.,  12  Ch. 
Div.  162. 
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TIii8  rule  is  adopted  hj  the  U.  S.  Supreme  Court,  and  liae 
been  ap):i'OVGd  and  applied  in  ninny  of  the  StatCB.  Lewie  v. 
Darling,  IG  How.  (U.  S.)  1;  Gallagher's  Appeal,  48  Penn.St. 
122;  Wilcox  v.  Wileox,  13  Allen,  252;  Moore  v.  Bockwith, 
14  Ohio  St.  135;  Cook  v.  Limning,  40  N.  J.  Eq.  339. 

In  Lupton  v.  Lupton,  2  Johns.  Ch.  H.,  Chancellor  Kent 
held  that  such  general  residuary  clause,  unaided  by  other 
TCords  indicating  the  intention  of  the  testator,  was  nut  enough 
to  warrant  the  charge  of  a  general  legacy  on  real  estate.  The 
devise  of  real  estate  ''■after  the  payment  of  delta  and  let/a- 
dee"  or  after  " a  direction,  that  delta  and  lega<ne8  le  Jirst 
paid"  were  said  in  the  opinion  to  be  forms  of  devise  that 
charged  tlio  real  estate. 

This  question  has  been  frequently  coneidered  in  Kew  York 
since  the  decision  of  Lupton  v.  Lupton,  but  the  point  discussed 
has  been,  what  words  or  form  of  expression,  or  what  circum- 
stances appearing  from  the  will  itself,  or  by  evidence  dehors 
the  will,  taken  in  connection  with  the  general  residuary  gift 
of  realty  and  personalty,  would  warrant  the  implication  that 
the  real  estate  devised  in  said  clause  was  to  be  burdened  with 
the  payment  of  general  pecuniary  legacies,  and  though  in 
Bonie  of  the  cases  there  have  been  intimations  that  the  rule  in 
Lutpon  v.  Lupton  was  too  strict,  in  no  case  has  there  been  a 
charge  of  a  pecuniary  legacy  on  real  estate,  wherestrong  indica- 
tions, from  circumstances  and  significant  expressions,  support- 
ing the  intent  to  so  charge,  did  not  exist,  in  connection  wilha 
blending  of  personal  and  real  property  in  a  general  residuary 
gift.  Eeynolds  v.  Reynolds,  16  N.  T.  257;  Bevan  v.  Cooper, 
72  N.  Y.  317;  Hoyt  v.  Hoyt,  85  N.  Y.  142;  Scott  v.  Steb- 
bins,  91  N.  Y.  605;  McCorn  v.  McCorn,  100  N.  Y.  511;  Mat- 
ter of  City  of  Kochester,  110  N.  Y.  159. 

No  case  is  to  be  found,  where  real  estate  was  charged  by 
implication,  where  there  was  no  general  gift  of  real  and  per- 
sonal property  in  the  residuary  clause. 

In  the  will  now  under  consideration  there  is  no  such  general, 
residuary  clause  blending  in  mass  personal  and  real  pro])erty. 
The  gift  made  by  the  fourth  clause  is  not  even  of  the  rest 
aud  residae  of   his  property,  but  is  a  device  of   "  the  rest, 
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residue  and   remainder  of  all  iny  real  estate  without  any 
exception ." 

The  devisees  named  in  the  clause  are  to  take  all  the  real 
estate  remaining  after  previous  devises  are  satisfied.  It  is 
the  prior  devises  of  real  estate  that  are  to  be  subtracted  in 
order  to  ascertain  the  gift  to  such  residuary  devisees,  and 
prior  genera]  bequests  are  to  be  in  no  manner  considered  in 
ascertaining  the  property  which  passes  under  such  a  devise. 

If  the  testator  had  in  this  clause  of  the  will  designated  the 
real  estate  devised,  by  a  particular,  le^^al  description,  as  by  lots 
and  blocks,  or  by  particular  metes  and  bounds,  it  would  occur 
to  no  one  that  real  estate  so  given  was  to  be  charged  with  a 
prior  general  pecuniary  bequest.  If  there  is  a  deficiency  of 
assets  to  pay  all  legacies,  the  general  legacies  must  abate 
before  anything  will  be  deducted  from  the  specific.  Beach 
on  Wills,  Sec.  140  et  seq,;  2  Williams  on  Execution,  1359-60. 

But  this  devise  is  specific.  The  words  "  rest,  residue  and 
remainder "  of  my  real  estate  are  but  a  description  of  the 
property  devised.  The  general  description  was  more  conven- 
ient and  shorter  than  to  write  out  sei>arate  descriptions  of 
each  tract. 

"  It  seems  to  be  universallv  conceded  that  a  devise  of  real 
estate  is  always  to  be  regarded  as  8j)ecific.  whether  the  estate 
is  specifically  described,  or  only  in  general  terms,  and  by  ref* 
erence  to  other  facts  and  documents."  2  Kedf.  on  Wills,  p. 
144;  Henderson  v.  Green,  34  Iowa,  437. 

It  follows  that  if  there  are  no  assets  from  which  to  pay 
the  bequest  to  appellee,  it  must  abate. 

It  can  no  more  be  made  a  charge  on  the  real  estate  devised 
in  the  fourth  clause  of  the  will,  than  upon  that  given  in  the 
third  or  in  the  lirst  clause  of  the  will.  We  find  no  lanoniasce 
in  this  will  from  which  an  intention  can  be  inferred  that  this 
bequest  should  be  a  charge  on  real  estate. 

There  is,  to  be  sure,  the  circumstance  that  the  deficiency  of 
personal  property  appears  on  the  face  of  the  will,  and  was 
created  by  the  testator  bequeathing  all  of  it  to  Mary  Corrigan, 
his  widow,  in  the  first  clause  of  the  will.  It  may  be,  as  was 
said  in  Iloy t  v.  Hoyt,  85  N.  Y.  147,  that  it  is  "  to  be  assumed 
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tliat  no  man  in  making  a  final  dieposition  of  his  oetnto  will 
make  a  legacy,  save  with  the  honest,  sober-minded  intentii>n^ 
that  it  sliaii  be  paid,"  bnt  it  ie  also  to  be  assumed  that  the 
testator  knew  the  law,  and  was  aware  that  personal  property 
was  the  primary  fund  for  the  payment  of  debts  and  pecuniary 
legacies,  and  where  ho  made  no  express  charge,  there  certainly 
is  better  ground  for  the  inference  that  he  intended  such  a 
legacy  to  be  paid  from  personal  property  generally  bequeathed, 
than  from  real  estate  speeitically  devised.  The  legacies  to 
tlic  fvidow  in  the  first  clause  of  the  will  are  to  be  taken  in 
lien  of  dower.  Sec.  10  of  the  Statute  on  Dower  provides: 
"  Any  devise  of  land  or  estate  therein,  or  any  other  provision 
made  by  tlie  will  of  a  deceased  husband  or  wife,  for  a  surviv- 
ing wife  or  hnsband,  shall,  unless  otherwise  expressed  in  the 
will,  bar  the  dower  of  such  survivor  in  the  lands  of  the 
deceased  unless  such  survivor  sliall  elect  to,  and  does  renounce 
the  benefit  of  such  devise  or  other  provision,  in  which  case  he 
or  she  shall  bo  entitled  to  dower  in  the  lands  and  to  one-third 
of  the  personal  estate  after  the  payment  of  debts." 

Under  such  a  statute  the  widow  is  a  purchaser  for  value  in 
accepting  the  provisions  of  the  will,  and  legacies  to  her  which 
operate  to  bar  her  dower,  would  not  abate  in  favor  of  legacies 
to  pure  beneficiaries  of  the  testator's  bounty.  Blatchford  v. 
Kewberry,  99  III.  11;  Borden  v.  Jenks,  140  Mass.  562. 

"Whether  the  fact  that  the  widow  in  this  case  was  made 
the  executrix,  would  affect  her  right  to  hold  the  personal 
property  given  to  her  against  the  claim  of  a  general  pecun- 
iary legatee,  is  a  question  that  is  not  before  us  on  this  appeal, 
has  not  been  argued,  and  on  which  we  express  no  opinion. 

If,  however,  the  legal  construction  of  the  whole  will  should 
leave  nothing  whatever  to  be  applied  in  payment  of  appellee's 
bequest,  and  show  the  act  of  the  testator  in  writing  it  in  the 
■will  to  be  but  a  "mating  the  word  of  promise  to  the  ear,  to 
break  it  to  the  hope,"  we  sliould  still  be  bound  by  tlie  conclu- 
sion we  have  above  stated. 

"If  (as  was  said  in  30  Hun,  173),  because  a  man  makes  a 
legacy  he  intends  it  to  be  paid,  then  all  legacies  would  be 
c^rged  on  real  estate  if  the  personal  estate  fell  short" 
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The  argument  that  where  the  testator  creates  the  deficiency 
of  pei*sonaI  estate  on  the  face  of  the  will  it  shows  an  inteii* 
tion  to  charge  real  estate,  while  not  without  force,  is  not 
enou$!:h. 

That  condition  existed  in  Heslop  v.  Gattou,  supra.  By  the 
third  clause  of  the  will  there  considered,  tlie  testatrix  die- 
posed  of  all  her  personal  property  except  her  horse,  bnggy 
and  harness.  The  pecuniary  bequest  was  $1,000.  The 
Supreme  Court  said  there  was  nothing  from  which  an  inten- 
tion to  charge  the  real  estate  with  the  payment  of  said  bequest 
could  be  fairly  inferred. 

The  conclusion  must  be,  therefore,  that  the  court  erred  in 

charging  the  payment  of  said  legacy  to  appellee  on  the  real 

estate  devised  to  appellants,  and  the  decree  must  be  reversed 

and  the  case  remanded  with  directions  to  dismiss  the  bill  as  to 

said  appellants. 

Decree  reversed  and  remanded  with  directions. 


Charles  A.  Hitchcock. 

V. 

Corn  Exchange  Bank. 


Gaming — JJegotinhU  Tnsfruments — Kofe — Ouaranty — Becotery  on— 
Evidence — Instrucfi  ns — Practice. 

1.  It  is  for  the  jur}*  to  decide  tinder  the  evidence  and  upon  prop<*r 
instructions,  in  actions  upon  promissory  notes,  whether  or  not  they  were 
given  in  settling  gambling  denls  upon  the  Board  of  Trade^ 

2.  In  the  case  presented,  this  court  holds  as  proper  certain  modifications 
of  instructions  afked  in  behalf  of  the  defendants  and  affirms  the  judgment 
agiiinRtthem. 

[Opinion  filed  April  8,  1891.1 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  MoCoNNKLL,  Judge,  presiding. 
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HitRbcork  v.  Corn  Eichanfre  Bank. 
AlvBsrs.  Cbafts  &  Stevens,  for  appellant. 

Kcssrs.  McCleixak  &  CumuNS  and  Lemuel  H.  Fosteb, 
for  appellee. 

Per  Curiam.  This  action  was  brought  against  Hitchcock 
and  one  S.  C.  Clark,  to  recover  upon  a  written  guaranty  of  a 
note,  for  tlie  sum  of  lf500. 

The  defense  was  that  the  note  was  given  in  settlement  of 
gumltlingdcaieingrainon  tlie  Board  of  Trade.  The  evidence 
t'liowed  the  nsital  course  of  dealing  in  grain  on  the  Board  of 
Trade.  The  transactions  were  settled  on  differences  and  may 
or  may  not  have  been  gambling. 

That  was  a  question  for  the  jury  under  all  the  evidence 
and  on  proper  instructions.  The  law  was  given  to  the  jury 
by  the  court  jitst  as  appellant  rcfjueeted  it.  Tlie  only  changes 
made  by  the  conrt  in  appellant's  instructions  were  such  as 
made  them  apply  to  both  defendants  instead  of  to  appellant 
alone.  That  ie,  the  court  struck  out  appellant's  name  and 
added  an  "s"  to  the  word  "defendant"  in  the  instructions,  so 
as  to  make  it  plural  instead  of  singular,  and  from  two  of  the 
instructions  which  terminated  with  the  direction,  "and  the 
jury  will  so  tind,"  said  direction  was  stricken  out.  It  was 
clearly  proper  to  sti-iko  out  said  direction,  and  it  would  have 
been  error  to  have  given  the  instructions  without  doing  so. 

As  to  the  other  changes,  we  are  wholly  una[)Ie  to  see  how 
tlieycould  possibly liave  prejudiced  appellant.  Both  dcfcnd.tuts 
were  lelying  upon  the  siime  defense,  and  it  was  legally  jnst  as 
appropriate  and  available  for  the  one  as  the  other.  They 
relied  opon  precisely  the  same  evidence  to  make  out  their 
defense.  It  mattered  not,  tlierefore,  that  they  defended  sep- 
ai-ately  on  the  record.  The  same  jury  was  to  respond  to  their 
ieenet)  and  npon  the  same  evidence.  There  was  nothing  spe- 
cial or  individual  to  distinguish  the  defenses.  It  was  then 
entirely  within  the  discretion  of  the  court  to  give  particular 
instrnctions  as  to  each  defendant,  or  to  so  modify  one  set  of 
instructions  as  to  make  them  applicable  to  both  defendants. 
We  are  not  authorized  to  reverse  verdicts  which  are  war- 
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• 

ranted  by  the  evidence,  and  have  received  the  approval  of  tlio 

trial  judge,  on  mere  conjecture.     We  must  be  able  to  say  that 

there  is  some  error,  and  that  the  appellant  has  sutfered  from  it 

Here  there  is  no  error.     The  court  had  the  legal  right  to 

change  the  instructions  as    he  did.     If  the  change  injured 

ap))ellant   it  might  be  error,   but  we  must  see   that  it   did 

injure  before  we  can  hold  it  error. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chicago  &  North  Western  Railway   Company 

V. 

Bridget  Rielly,  Administratrix. 

Railroads — Negligence — Persona  I  Injuries, 

1.  Railroads,  afl  carriers  of  passcn^^rs,  are  held  to  a  bigb  deprree  of 
diligence;  they  are  bound  to  do  all  that  human  care,  visfilanceand  foresight 
Ciin  reasonably  do,  consistent  with  the  modes  of  conveyance  and  the  practi- 
cal operation  of  the  road,  to  put  and  keep  it,  its  appurtenances  and 
instrumentalities,  in  a  good  and  safe  condition. 

2.  A  passenger  should  comply  wilh  all  reasonable  rules  and  regulations 
for  entering,  occupying  and  leaving  a  railroad  car,  and  if  from  disregard 
thereof  he  is  injured,  when  he  would  not  have  been  had  be  observed  them, 
he  can  not  hold  the  company  for  injuries  suffered,  although  its  servants  by 
negligence  contributed  to  his  injury. 

3.  Where  a  party  has  been  injured  because  of  the  want  of  ordinary 
cnre  upon  his  part,  no  action  will  lie  unless  the  injury  was  wilfully 
inflicted. 

4.  A  person  riding  upon  the  coping  or  footboard  of  the  tender  of  an 
engine  is  not  in  the  exercise  of  ordinary  care. 

[Opinion  filed  April  8, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  W.  0.  Goudy  and  W.  B.  Kbbp,  for  appellant 

Messrs.  H.  M.  Fierce  and  W.  A.  Foster,  for  appellee. 
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Watbruak,  J.  Tliomas  Kielly,  a  pitsseiio;er  on  one  of  the 
ti-ains  of  appellant,  was  killed  in  an  accident,  in  wliieh  tlie 
train  npoo  wliicti  he  was  riding  collided  witli  other  cars 
belonging  to  appellant. 

Thomas  Ilie]ly,at  the  time  of  the  accident,  was  riding  either 
npon  one  of  the  steps  of  the  car  next  and  close  to  the  engine, 
which  was  a  piissenger  car,  or  npon  a  coping  or  footboard 
tliat  was  npon  the  rear  end  of  the  tender  of  the  engine.  The 
preponderance  of  the  evidence  is,  that  at  the  time  of  the  collie- 
ion,  he  wan  riding  upon  the  coping  or  footboard  attached  to  the 
rear  end  of  the  tender,  alllumgh  at  tliat  time  there  were 
plenty  of  vacant  seats  in  the  cars.  Buth  plaintiff's  and  de- 
fendant's witnesses  testify  tliat  deceased  had  frequently  been 
warned  as  to  the  danger  of  riding  npon  the  coping  or  foot- 
board of  the  engine.  The  collision  was  a  slight  one;  no  other 
person  was  injured,  and  no  other  person  apjjears  to  have  been 
thrown  down.  The  injury  to  the  deceased  was  therefore  the 
result  of  the  position  he  occupied,  the  place  at  which  he  was 
when  the  trains  came  into  contact 

Was  this  position  such  a  one  as  he  had  a  right  to  occupy 
and  hold  the  company  liable  for  any  injm-y  that  happened  to 
him  in  consnqnence  of  his  being  in  such  place? 

Kaihoads,  as  carriers  of  passengers,  are  held  to  a  high  de- 
gree of  diligence;  thoy  are  bound  to  do  all  that  human  care, 
vigilance  and  foresight  can  reasonably  do,  consislent  with  the 
modes  of  conveyance  and  the  practical  operation  of  the  road, 
to  pat  and  keep  the  road,  its  appurtenances  and  instrumental- 
ities, in  a  good  and  safe  condition.  T.  P.  &  W.  Ey.  Co.  v. 
Conroy,  68  III.  SCO;  Korer  on  Eailroads,  955. 

This  obligation  on  the  part  of  the  railroad  implies  on  the 
part  of  the  passenger  a  compliance  with  all  reasonable  rules 
and  regulations  for  entering,  occu|)ying  and  leaving  the  cars  ; 
and  if  by  reason  of  Ins  disregard  thereof  he  is  injured,  when 
he  would  not  have  been  had  he  observed  them,  he  can  not 
hold  the  com]:any  liable,  although  its  servants,  by  negligence, 
contributed  to  tlie  injury.     Rorer  on  Eailroads,  956. 

Notwithstanding  the  doctrine  of  comparative  negligence 
which  prevails  In  this  State,  it  is  an  essential  element  to  the 
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right  of  action  in  all  cases  that  the  plaintiff  or  party  injured 
must  himself  have  been  in  the  exercise  of  ordinary  care;  sack 
as  a  reasonably  prudent  person  will  always  adopt  for  the  secu- 
rity of  his  person  or  property.  Where  a  party  has  been  in- 
jured because  of  the  want  of  ordinary  care  upon  his  part, 
no  action  will  lie  unless  the  injury  was  wilfully  inflicted.     C, 

B.  &  Q.  R.  R  Co.  V.  Lee,  68  111.  680;  C,  B.  &  Q. 
R  R  Co.  V.  Johnson,  Adin'r,  103  111.  612;  C.  &  A. 
R  R  Co.  V.  Gretzner,  46  III.  74;  C.  ife  X.  W.  R  R  Co.  v. 
Sweeney,  52  111.  325;  C,  B.  &  Q,  R  R  Co.  v.  Hazzard,  26 
III.  373;  C,  B.  &  Q.  R  R  Co.  v.  D'3wey,  Adrn'x,  26  111.  255; 

C,  B.  &  Q.  R  R  Co.  V.  Damerell,  81  III.  450;  III.  Cent.  R 
R  Co.  V.  Green,  81  111.  19;  St.  Louis,  A.  &  T.  H.  R  R.  Co. 
V.  Manly,  58  III  300;  C,  R  L  &  P.  R  R  Co.  v.  Fitzsim- 
mons,  40  III.  App. 

What  is  ordinary  care  upon  the  part  of  a  passenger  upon  a 
steam  railway? 

In  the  case  of  P.  &  R  I.  R  R.  Co.  v.  Lane,  Adm'x,  83  III. 
448,  the  court  say  :  ^^  Had  deceased  remained  in  the  passen- 
ger car,  where  there  was  an  abundance  of  room,  he  would  not 
have  been  killed.  It  was  by  reason  of  leaving  his  seat  in  the 
passenger  car,  not  by  direction  of  the  conductor  of  the  train, 
but  for  the  purpose  of  getting  a  plate  of  iron  and  some  other 
small  articles  in  the  baggage  oar,  that  his  death  was  occa- 
sioned. He,  as  all  others,  knew  that  the  baggage  car  is  not 
designed  for  passengers.  *  *  «  The  comj)any  did  not 
expect  or  intend  that  passengers  should  occupy  the  baggage 
car,  and  hence  they  had  not  arranged  it  with  a  view  to  the 
safety  of  passengers.  *  *  *  Deceased  left  a  place  of 
safety  and  sought  one  of  danger,  and  this  lost  his  life.  His 
doing  so  was  not  invited  or  directed  by  the  company.  He,  in 
going  there,  was  guilty  of  a  high  degree  of  negligence,  so 
liigh,  in  fact,  that  the  company  are  exonerated  from  liability, 
unless  the  company  were  guilty  of  wanton  or  reckless  miscon- 
duct on  their  part.  *  *  *  Suppose  he  had  got  on  the 
frame  in  front  of  the  engine,  without  being  directed  to  do  so, 
and  had  been  injured,  could  it  be  contended  that  he  might 
Recover?     Surely  not,  because  he  had  sought  a  position  of 
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great  peril.  When  a  pei'son  takes  such  and  like  haziii'ds  o£ 
tlieir  own  choice,  they  must  boar  the  injiii-j-." 

In  Qiiinn,  Adin'i,  v.  L  C.  K.  It.  Co.,  61  HI.  495,  the  court 
cite  with  approval  the  language  of  tlie  conrt  in  Willis  v.  L.  I. 
R  R.  Co.,  32  Barb.  399,  that  "  If  a  man  places  liiinself  in 
Biich  a  position  that  in  the  ordinary  movement  and  conductof 
the  train  he  is  exposed  to  danger,  he  may  justly  be  said  to  be 
negligent  of  his  security  and  must  take  the  conEcguences  if 
he  is  injured," 

In  R,  It  I.  &  St.  L.  R  RCo.  t.  Coultas,  67  III.  39S,  an 
action  brought  to  recover  for  personal  injuries  sustained  by  a 
passenger  while  in  the  act  of  stepping,  or  just  as  he  had 
stepped  on  the  platform  of  a  caboose  car,  the  persons  in  the 
caboose  car  not  having  been  injured,  the  court  eaj :  "  Was 
it  prudent  or  at  all  necessary  for  him  to  go  upon  the  platform! 
The  excuse  given  for  leaving  his  scat  is,  that  ho  desired  to 
relieve  a  want  of  nature.  The  reason  assigned  can  hardly  be 
regarded  as  a  satisfactory  explanation  of  his  conduct.  * 
•  *  The  conclusion,  therefore,  seems  almost  irresistible, 
that  ingoing  upon  the  platform  withont  making  the  proper 
inquiries  of  the  conductor,  appellee  was  himnelf  guilty  of  a 
want  of  ordinary  care.     No  prudent  man  would  do  it." 

In  Hickey  v.  Boston  &  Lowell  R  R  Co.,  14  Allen,  429,  it 
■was  held  that  going  upon  the  platform  of  a  moving  ear 
voluntarily,  and  withont  reasonable  cause  of  necessity  or  pro- 
priety, constituted  a  failure  to  exercise  due  care  and  caution. 

In  Daggett  v.  III.  Cent.  R  R  Co.,  34  Iowa,  884)  the  same 
rale  was  announced  as  to  riding  upon  the  tender  of  an  engine 
instead  of  on  the  caboose.  In  Camden  &  Atlailtic  R  R  Co. 
V.  Hoosey,  99  Penn.  St.  492,  a  party  injured  while  riding 
near  the  outer  edge  of  the  platform,  the  cars  being  full, 
being  thrown  ofiE  by  an  ordinary  jolt  of  the  car,  was  held  not 
entitled  to  recover. 

In  K.  C.  R  R  Co.  v.  Thomas,  79  Ky.  160,  a  passenger 
voluntarily  occupyinga  baggage  car,  was  held  not  entitled  to 
j-eoovor  for  an  injury  retieivcd  in  consequence  of  bis  being  in 
Buch  car. 

In  Alabama  G.  S.  R  R  Co.  v.  Hawk,  73  Ala.  112,  a  pas- 
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senger  in  standing  upon  the  platform  while  the  train  was  in 
motion,  in  the  dark,  is  said  to  have  evinced  a  want  of  ordi- 
nary prudence. 

In  Macon  &  W.  R.  v.  Johnson,  38  Geo.  409,  the  court 
say:  "  It  would  seem  that,  frima  facie^  every  person  ought 
to  know  that  the  platform  is  not  a  passenger's  place  except 
to  pass  over.  *  *  *  Ho  had  no  business  on  the  plat- 
form; it  was  a  place  of  danger  and  always  is." 

In  Blodgett  v.  Bartlett,  50  Geo.  353,  the  court  say:  "The 
platform  is  not  a  safe  place  to  be,  and  it  is  not  made  to  ride  ou.^' 

In  the  case  at  bar  the  position  in  which  the  deceased  was 
found  after  the  accident,  "  cauglit  between  the  dead  wood  of 
the  platform  and  coping  plank  and  facing  toward  the  car,"  as 
well  as  the  preponderance  of  the  evidence  as  to  where  he 
was  prior  to  the  col h'sion,  indicate  that  he  was,  when  injured, 
riding  upon  the  coping  or  footboard  of  the  tender  of  the 
engine.  That  he  had  repeatedly  been  warned,  and  was  upon  the 
very  night  of  the  accident,  of  the  dangerous  character  of  such 
place,  is  abundantly  established. 

Not  only,  therefore,  by  the  ordinary  rules  by  which  human 
conduct  is  tested,  but  by  the  opinion  of  Iiis  mates,  fellow- 
railroad  men,  he  was  not,  when  injured,  in  the  exercise  of 
ordinary  care.  He  was  doing  that  which  they  thought  highly 
dangerous;  certainly  he  was  occupying  a  position  which  ordi- 
narily prudent  railroad  passengers  do  not  unnecessarily  put 
themselves  in. 

The  judgment  of  the  court  below   is  reversed  and  the 

cause  remanded. 

Meversed  and  remandecL 


,«v». 
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orth  Cliicasro  Street  R.  R.  Co.  v.  Olds. 


A 


North   O/iicago  Street  Railroad  Company 


I 
1 


V. 


Adelbert  W.  Olds. 


Street  Railroad^— Personal  Injuries — Expulsion  from  Car — Resist' 
ance — Evidence — lA  mages. 

1.  A  person  who  I'eps  upon  a  car  after  having  been  once  put  off,  is  a 
trespasser.  1 

2.  There  can  be  no  'ecovery  in  such  case  where  such  person  is  ejected 
a  second  time  withoutlthe  use  of  unnecessary  force,  and  suffers  an  injury 
therefrom.  ^ 

3.  A  passencrer's  rigl  i  to  ride  in  a  public  conveyance  can  not  be  enforced 
vi  ei  annis.    The  reuiiick  of  tho  person  aggrieved  is  by  a  civil  action. 

[Opinion  filed  April  8,  1891.] 

Appkal  from  the  l>uperior  Court  of  Cook  Conntj^;  the 
Hon.  Kirk  Hawes,  Jalge,  presiding. 

\ 
Messrs.  W.  B.  Keep  hpd  Edmund  Fuethmann,  for  appel- 
lant. 

\ 
Messre.  WiLLETT  &  JonN.'ON,  for  appellee. 

Gary,  J.  This  is  an  action  \iy  the  appellee  against  the  appel- 
lants to  recover  damages  for  art  expulsion  from  their  car,  and 
for  personal  injury  received  froip  the  force  ui?ed  in  expelling 
him. 

He  was  twice,  within  a  minute  o^*  two,  expelled  from  the 
same  car;  the  first  time  without  injui  v,  the  second  time  with 
only  such  injury  as,  from  his  own  testim(>ny,  appears  to  have 
been  the  necessary  result  of  such  force  as  was  essentia!  to 
loosen  his  grasp  upon  a  rod,  which  was  part  of  the  car,  and 
to  which  he  was  holding  with  all  his  strength.  That  grasp 
was  so  firm,  that  in  loosening  it  the  conductor  broke  one 
of  the  fingers  of  the  appellee,  and  the  jury  awarded  him 
§2,500,  for  which  judgment  was  entered. 

This  is  not  a  case  of  negligent  or  wanton  injury,  as  in  C.> 
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gnest/on  ,,,ei;/^,,';^;»;«<«'ved  in  the  filV^Ao.,,h 
arge  damage,  „„der  tirel7„1"?  7  '»a''cio,.««J«Btif7 

'°«.eca8e.    The  ;„;„";!!' '"^  ^^^J"-  ^19,  ^havebecn 
P"t  off,  he  know  that  th      "*".'  '^^  'eceivod.    j«  been  once 

tf  '"yustffiable,  J.e  l.ad   ^  *"p-     ^^'^  ^^f >  "'"J  ">■«, 

to  n^e  force  to  c<mvel  thl  "'  ''"'  ^>e  1 "«  '«?»'  "sl" 

""Phed  by  law  f<rr  ,"'®  *''""P«"3' *«  earr^    Thclicen« 

^en,  as  to  hUn  and  tiLf     "*  *"  ^®*  "P^?  «t"»t  car.kd 

Jn  attempt,-.,,  to  1     T'  '■^^■°^°*^- 

^eCrea  v.  Jfa,.,,    J^      ^     ^„rton  v.  g^rpf,  l  Allen,  133; 

Sterens,  31  Vt.  79.  ^'''^'"'>  '^etc.  596;  Harris  t. 

The  appoJIee  had  no     ' 

car;  that,  and  the  anthori?    .°^  P'''^'"*^'  <"■  interest  in  the 

company,,     t,,      owed  ^dl^   ?  "**"'"'  i*.  >>e'onged  to  the 

form  which,  would  sublTi      '^'*  ^"^''■<''  «  «f.,s»l  to  per- 

f"ty  sprang  a  Jicenso  to!  ^"^  *''  *"  a«t'on.    Out  of  tl,at 

^«epoff,  to  go  upon  the  carl-Tr'T'  ^*^'°^  "<>  "'»««»  '<> 

was  w,thjrawn;  whether  W  ,.'!   *'*''  «"c-h  notice  the  license 

«0"'d  not  be  enforced  i.eL"?"^  ^J^.  '^^"^'j  withdrawn,  it 

ag^r,eved  was  b^.  action  if  T'*'     ^''"  """"'^^  of  anj  j)er«on 

Ti'e  language  of  the  8  ,L      revocation  was  nnjustifiable. 

'"«  trnst,  or  for  any  gross  Jl  ''f ''"  *'-«^«'-     «  ^'e  abnses 

<»•  other  emploves'to^wa  d  t?     "'*  '°  "'«  P«^»  ^^  I'l-nself 

responsible.     The  Jaw  r  quirrtr/ri*'^  '^""^^  will  be 

«'e  part  of  all  railroad  emp  «!  *      ^'^^^'  ^«^««  «f  care  on 

comfort  and  safet,  of  tlT^^n'r  ir  -"'"^  ^^  ^« 

«"gers.    It  ,8  incumbent  on 
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^rlh  C  C '''*'''  ^*'  ^  *''^''  ^^^  decorous  in  their  conduct  toward  tliem. 
Pp'^..-  But  like  respoiiBibilitiea  rest  upon  passengers.  TLey  must 
1  fi-u-e"-*''*^'^**  proper  decorum  and  be  Bubmissive  to  all  reasonable 

■  ■  ^^.  ml  ee  est  abashed  by  the  eompanj.  The  law  will  not  permit 
^  --  . .  _  a  passenger  to  interpose  resistance  to  every  trivial  impoBition 
.  ;      ,     to  which  he  may  really  feel,  or  imflgine  liimBelf  exposed  by 

,..^       the  employes,  that   must  be  overcome  by  counter-force  in 
;    .      order  to  preserve  subordination.     It  is  due  to  good  order  and 
/.  "_         the  comfort  of  the  other  passengers  that  he  should  snbmit, 
for  the  time  being,  and  redress  his  grievances,  whatever  they 
",    ^.         may  be,  by  a.  civil  action.     A  party  will  be  entitled  to  quite 
as  much  damage  for  any  wrong  or  injury  quietly  endured,  as 
''   -  if  violently  resisted;  indeed,  the  policy  of  the  law  ought  to 

'"" '  be  to  award  him  a  higher  measure  of  damages.     Whatever 

personal  injuries   may  resnit   from   his  violence,  should  be 
■'  attributed  to  his  own  want  of  subordination,  for  which  the 

law  will  afford  him  no  redress.  He  has  no  more  lawful 
right  to  redress  by  his  own  strong  arm  what  he  may  deem 
an  annoyance  committed  by  a  railroad  employe,  than  he  has 
to  resist  in  like  manner  any  other  supposed  invasion  of  his 
convenience  or  rights.  The  courts  afford  opportunity  to  re- 
dress every  civil  injury,  no  matter  wliat  its  character,  and  the 
party  must  pursue  the  remedy  given  by  law." 

The  sentences  following  what  is  quoted  have  no  applica- 
tion to  the  circumstances  in  this  case. 

The  defense  of  the  company,  supported  by  much,  if  not 
preponderating  evidence,  was  that  the  appellee  was  drunk. 
Between  other  parties  than  an  individual  and  a  railroad,  the 
'jury  would  probably  have  so  found;  but  in  answer  to  a  special 
qnestion  whether  he  was  drunk,  they  said  "No,  not  objection- 
ably BO,"  which  goes  a  good  way  toward  satisfying  any 
onpi'ejudiced  reader  that  he  was  in  a  condition  to  he  a  very 
undcsimble  next  neighbor  in  a  public  conveyance. 

On  the  whole  case,  the  appellee,  if  no  unnecessary  force 
was  used  on  the  second  expulsion,  is  not  entitled  to  recover 
for   being   so   expelled.     For   the   first   expulsion,   however 
nnjustitiablc,  $2,500  damages  are  grossly  excessive. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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\uot^  Henry  W.  Kingsbury  et  au 

V. 

Ernest  E.  Hutton  et  al. 

Guardian  and  Ward — Judgments  and  Decrees— Practice. 

An  order  of  the  County  Court,  that  an  ex-guardian  pay  over  to  his  Bucces- 
tor  an  amount  found  to  be  due  the  estate  of  his  ward,  is  not  a  judgment  to 
be  executed  by  final  process. 

[Opinion  filed  April  8, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Wilson,  Moork  &  McIlvaine,  for  appellants. 

Messrs.  Mason  Bros.,  for  appellees. 

Gary,  J.  Although  many  questions  are  raised  upon  this 
record,  it  is  necessary  to  touch  but  one ;  our  negative  answer 
to  that,  ends  the  case  so  far  as  this  court  can  end  it. 

Evelyn  Hutton,  wife  of  the  appellee  named  in  the  title 
above,  and  herself  one  of  the  appellees,  in  February,  1875, 
was,  and  for  about  eighteen  months  had  been  the  guardian  of 
the  appellant  named  in  the  title  above,  he  then  being  a  minor. 

Heman  G.  Powers  succeeded  her,  and  John  V.  LeMoyne 
succeeded  him  as  such  guardian. 

On  the  30th  day  of  November,  1877,  the  County  Court  of 
Cook  County,  upon*  an  account  taken  of  her  guardianship, 
found  that  there  was  then  "  due  from ''  her  to  the  '*  estate  " 
of  her  ward,  the  pum  of  §40,605.48,  and  ordered  that  she  '*  pay 
over  said  amount  forthwith  to  the"  then  "guardian  of  said 
estate,"  who  was  Le  Moyne.  Upon  that  order  an  execution 
in  favor  of  Le  Moyne  has  been  issued  and  levied  upon  lands 
conveyed  by  her  to  her  husband,  before  the  execution  issued^ 
but  after  the  order  was  entered,  in  consideration  of  their  then 
marriage. 

The  husband  filed  this  bill  to  enjoin  proceedings  upon  that 
execution,  or  any  other  issued  upon  that  order;  the  Circuit 


FiKST  District — October  Term,  1890.       425 

Eingsbury  t.  Hutton. 

Court  made  a  decree  frranling  the  relief  prayed,  from  M-liich 
KingHburj,  who  has  attained  hie  majority,  and  in  whose 
interest  the  execution  issued,  has,  with  his  co-defendants, 
appealed. 

The  question  for  decision  is,  was  that  order  a  judgment 
creating  a  lien  upon  lands  and  enfoiceable  by  execution? 
This  question  was  involved  in  tlie  case  of  Gilbert  v.  Guptill, 
34  ID.  112;  though  not  in  a  m:iniier  indicating  Diat  it  was 
regarded  as  important;  and  was,  in  terms,  considered  and 
answered  by  the  court 

Gilbert  was  the  guardian  of  Pinneo,  called  to  account  as 
such  before  the  County  Court  of  Kane  County,  by  Guptill, 
administrator  of  Pinneo.  By  appeal  and  chinge  of  venue 
the  case  reached  the  Court  of  Common  Pleas  of  the  City  of 
Elgin,  and  from  the  order  of  tliat  court  Gilbert  appealed  to 
the  Supreme  Court, 

One  erivar  he  assigned,  as  the  opinion  of  Breese,  J.,  states, 
was:  "If  the  statute  was  no  bar  to  the  proceedings,  yet  all  the 
court  could  have  done  was  to  state  an  account,  having  no 
power  to  render  a  jadgment  or  enforce  the  payment  of  the 
same."  To  snafaiu  this  point  the  oounsel  of  Gilbert  quoted  at 
length  from  6  Clarke,' 123  {Foteaux  v.  Lepage,  6  Iowa,  123). 

The  Supreme  Court  does  not  refer  to  the  Iowa  case  in 
terms,  but  disposes  of  the  point  by  saying  :  "Upon  the  next 
point  we  have  to  remark  that  it  does  not  appear  the  court 
below  entered  up  any  judgmeut  against  the  appellant,  but 
fonud  a  certain  sum  due,  and  directed  him  to  pay  it  over  to 
the  administrator.  Tliia  finding  fixed  tlie  amount  of  the 
recovery  under  the  bond  ;  it  is  res  Judicata  as  to  the 
amount." 

This  language  describes  accurately  the  order  of  the  County 
Conrt  here  in  question,  and  fixes  its  legal  character.  It  lias 
been  several  times  since  approved  and  the  principle  applied. 
Harvey  v.  Ilarvej,  87  III.  54,  and  cases  there  cited.  The 
order  is  not  a  judgment  to  be  executed  by  final  process. 

This  view  disposes  of  the  whole  case  of  the  appellants  and 
the  decree  is  therefore  affirmed. 

Decree  affirmed. 
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Timothy  Collins. 

Landlord  and  Tenant — Rrcopety  <if  Rent — Guaranty — Surrender^ 
Practice — InetruclionSm 

1.  The  terms  of  a  lease  tinder  seal  can  not  be  varied  by  pnrol. 

2.  An  instruction  that  does  no  harm  should  not  be  complained  of. 

8.  This  court  declines,  in  view  of  the  evidpnce,  to  interfere  with  the 
judgment  for  the  plaintiff  in  an  action  brought  to  recover  upon  a  guaranty 
of  the  payment  of  rent. 

[Opinion  tiled  April  8,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tho 
Hon.  S.  P.  McCoNJNELL,  Judge,  presiding. 

Messrs.  Rubens  &  Mott,  for  appellant 
Messrs.  Windes  &  Sullivan,  for  appellee. 

Watekman,  J.  Appellee  rented  certain  premises  to  one 
Kronberg,  and  appellant  guaranty  the  rayment  of  rent  by 
tlie  lessee.  Kronberg  abandoned  the  premises,  claiming  to 
liave  done  so  under  a  verbal  agreement  previously  made  with 
appellee  for  a  surrender. 

Appellant,  being  sued  upon  his  guaranty,  set  up  that  the 
lease  had  been  surrendered.  The  evidence  came  far  short  of 
establishing  either  an  agreement  to  surrender  or  an  accept- 
ance of  the  abandonment  as  a  surrender.  The  lease  was 
under  seal  and  its  terms  could  not  be  varied  by  parol.  Chap- 
man V.  McGrew,  20  111.  100;  Humes  Bros.  v.  Taylor,  63  111.' 
43;  Barnettv.  Barnes,  73  111.  216;  Reeves  v.  Hyde,  14  III- 
App.  283;  Breher  v.  Reese,  17  111.  App.  545;  Lewis  v.  Fish, 
40  111.  App.  872;  I.  C.  R.  R.  Co.  v.  B.  ife  O.  &  C.  It  R.,  Co., 
23  HI.  App.  531 ;  Same  v.  Same,  October  term,  Supreme 
Court,  Ills. 

Appellee  voluntarily  introduced    evidence    reducing  tlie 
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niiionnt,  which  by  the  terms  of  the  Icaec  and  gnaranty  he  \ 
apparently  entitled  to  recover  from  $550  to  $131.50,  a 
■while  tlie  pereinptory  instniction  to  the  jnry,  to  find  forli 
thut  amount,  ought  not  to  have  been  given,  yet  aetbe  ji 
ought  nnder  the  evidence  to  have  eo  found,  the  instmcti 
did  no  harm. 

The  verdict  was  in  accordance  with  the  law  and  the  « 
dence,  and  the  judgment  of  the  court  below  is  affirmed. 

AJfirmed 


Jdlids  Ettelson  et  al. 

V. 

Benjamin  F.  Jacobs. 

Praetiee — Appea  I. 

1.  Failure  to  file  an  appeni  hcmA  and  have  it  npproved  within  tbe  t 
filed  by  an  order  of  court  allowing  the  nppenl,  isfaial  thereto. 

2.  TbJB  court  dlnmi-mes  the  npp«al  in  the  cnra  preeenled,  Ihe  trial  ei 
having  approved  And  ordered  filed,  nunc  pro  /unr,  a«  of  a  certain  dale, 
appeal  bond,  tbe  bill  ot  eiceptione  Bhowing  no  ground  for  such  order. 

[Opinion  filed  April  8, 1891.] 

Appkal  from  the  Connty  Conrt  of  Cook  County;  the  II 
Frask  ScAUis,  Judge,  presiding. 

Messrs.  Kraub,  Mayer  &  Stein,  for  appellants. 

Messrs.  Jessr  A.  Baldwin  and  Nei.bon  Monboe,  for  ; 
police. 

MoKAN,  P.  J.  The  appeal  wasallowed  in  tlie  County  Co 
in  this  case  on  February  3,  1891,  on  condition  that  an  apf 
bond  should  be  filed  within  twenty  days  from  said  date.  1 
appeal  bond  is  shown  by  the  record  to  have  been  prcHentetl 
the  court  for  approval  on  Mai-ch  4,  1891,  and  to  have  b( 
approved  and  ordered  filed,  tiuriopro  tunc,  as  of  February 
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1891.  The  bill  of  exceptions  shows  no  ground  for  such  tiwwo 
"pro  tunc  order,  and  it  was  beyond  tlio  power  of  tlie  court  to 
make  it  unless  grounds  therefor  were  shown. 

The  failure  to  file  the  bond  and  have  it  approved  within  the 
time  fixed  by  the  order  allowing  the  appeal,  is  fatal  to  the 
appeal.  Price  v.  P.,  Ft.  Wayne  &  Chi.  R  R.  Co.,  40  111.  44; 
Wormly  v.  Wormly,  96  111.  129.  The  motion  to  dismiss  the 
appeal  will  be  granted. 

Motion  granted. 


The  People  of  the  State  of  Illinois  ex  eel. 

V. 

The  Western  Manufacturers'  Mutual  Insurance 

Co.  et  al. 

Insurance— Sees,  45-S,  Chap.  75,  Starr  d;  C.  lU.  Stats, — Evidence- 
Production  of  Books — Sec.  9,  Chap.  51,  R,  S. 

1.  While  Sec  9.  Chap.  51,  R.  S.,  1872,  is,  by  itself,  broad  enough  to 
coafer  upon  courts  the  power  to  compel  the  production  of  the  books  of  a 
party  to  a  given  suit,  it  does  not  require  them  to  exercise  the  power  in  all 
cases,  even  if  they  are  in  form  civil  cases. 

2.  In  an  action  of  debt  for  penalties  under  the  act  relating  to  insurance, 
Sees.  45-8,  Chap.  73,  Starr  &  C.  III.  Stats.,  the  main  question  being  as  to 
the  right  on  the  part  of  the  plaintiffs  to  the  production  of  the  books  of 
defendant,  this  court  declines  to  interfere  with  the  judgment  for  the  latter. 

[Opinion  filed  April  8,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
Richard  W,  Clifford,  Judge,  presiding. 

Messrs.  Joel  M.  Longenecker,  State's  Attorney,  and  D.  J. 
and  H.  D.  Crocker,  for  appellants. 

Mr.  Myron  H.  Beach,  for  appellees. 

Gary,  J.  This  is  an  action  of  debt  for  penalties  under  the 
act  relating  to  insurance  approved  June  4,  1879,  arranged  as 
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Sec.  45  to  48,  Cbap.  73,  Starr  &  C.  III.  Stats.  As  stated  in 
llie  brief  of  appellants,  "the  main  question  for  detenuination 
on  the  record  *  *  *  is  whetlier  the  appellants  had  the 
right  to  the  prodnction  of  the  books  of  the  appellee  *  *  * 
at  the  trial."  Tiie  appellant  claimed  the  right  ander  Sec.  9, 
Chap.  51,  R.  S.  1672. 

Nakedly,  by  itself,  that  Gection  la  broad  enough  to  confer 
upon  the  courts  the  power  to  compel  the  prodnction  of  the 
books,  bnt  it  does  not  require  the  courts  to  e?:ui'CLSG  the  power 
in  all  cases,  even  if  they  are  in  form  civil  cases.  "As  a  rule 
exposition  statu^tes  are  to  be  constnied  in  reference  to  the 
principles  of  the  common  law,  for  it  is  not  to  be  presumed 
that  the  Legislature  intended  to  make  an;  innovation  upon 
the  common  law  further  than  the  case  absolutely  required." 
Smith  V.  Laatsch,  114  III.  271,  quoted  there  from  Potter's 
Dwarris  on  Statutes.  The  design  of  the  statute  was  to  "obvi- 
ate the  necessity  of  a  bill  of  dit^covcry,  seeking  the  same  end.'* 
Lester  v.  People,  23  N.  E.  Eep.  3S7. 

Now  a  court  of  equity  would  never  comi^el  a  discovery 
that  would  snbject  the  defendant  to  penal  consequences  (2 
BanieM'sChy.  1557),  and  the  corapniaory  production  of  docu- 
inents  was  governed  by  the  same  mles.    Ibid.,  1833, 

On  this  branch  of  the  subject  see  also  Boyd  v.  U.  S.,  116 
TJ.  S.  616  and  p.  031;  Johnson  v.  Donaldson,  18  Blatch.  3S7; 
3  Fed.  R  22. 

So  much  of  the  case  of  Boyd  v.  U.  S.  as  would  impugn  the 
■validity  of  the  statute,  if  construed  as  appellants  claim,  we 
may  not  apply  under  the  law  which  restricts  the  jurisdiction 
of  this  court;  but  if  the  proper  conBtructiun  takes  the  statute 
out  of  the  principle  of  that  case,  wo  may  so  construe  it. 

That  the  action  is  a  civil  action,  in  which  a  preponderance 
of  the  evidence  is  enough  to  justify  a  verdict  for  the  plaintiff, 
is  beside  the  question  of  the  privilege  of  the  defendant  to  bo 
exempt  from  a  compulsory  discovery  or  production  of  docu- 
ments, that  would  bring  n|)on  him  a  penalty  or  forfeiture. 

The  judgment  must  bo  affirmed. 

Judgment  affirmed. 
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The  Hazelton  Boiler  Company 

V. 

Hazelton  Tripod  Boiler  Company  et  al. 

Injunctions — Use  qf  Name — Trade  Mark, 

1.  No  person  can,  merely  by  adoption  or  usp,  acquire  an  exclusiTe  right 
to  the  use  of  the  name  of  another*  A  perRon  can  not  make  a  tmde  mark  of 
bis  own  name  and  thus  obtain  a  monopoly  of  it,  which  will  debar  all  other 
Ijersons  of  the  same  same  from  usintr  their  own  names  in  their  own 
business. 

2.  A  man  may  not  make  use  of  his  own  name  for  the  purpose  of  decep- 
tion, and  such  fraudulent  use  will  be  enjoined. 

3.  Subject  to  the  restriction  that  a  name  shall  not  be  used  for  a  fraudo- 
lent  purpose,  or  to  a  fraudulent  end,  one  who  has  not  contracted  not  to  do 
80,  m<iy  use  his  name  in  any  lawful  business,  and  apply  it  to  any  g^oods  of  his 
manufacture. 

4.  Where  there  is  no  such  similarity  between  the  fifoods  manufactured 
by  two  corporations  of  similar  names,  or  their  circulars  or  advertisements, 
as  would  be  likely  to  deceive  the  ordinary  mass  of  purchasers,  an  injunc- 
tion will  not  be  allowed  to  restrain  the  use  by  one  of  them  of  the  natue 
by  which  it  is  known. 

[Opinion  filed  May  5,  1891.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  Banning,  Banning  &  Payson,  for  plaintiff  in  error. 

Messrs.  Bond  &  Adams,  for  defendants  in  error. 

Newby  v.  Oregon  C.  E.  R.  Co.,  1  Deady,  609,  is  cited  in 
support  of  the  proposition  that  a  corporate  name  is  a  trade 
mark.  The  case,  when  examined,  does  not  support  this  prop- 
osition, as  it  was  upon  a  controversy  involving  two  Oregon 
corporations  of  the  same  name;  one  organized  nnder  a  special 
act,  and  the  other  under  the  general  laws.  The  clause  quoted 
is  in  the  statement  of  tlie  case  by  the  court  upon  a  point  made 
that  the  case  was  analogous  to  a  trade  mark  case,  and  all  that 
the  court  decided  in  tliis  case  was,  that  a  bondholder  could 
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not  maintain  an  action  in  his  own  name  to  enjoin  the  jnnlor 
corporation  from  usiii^  its  corporate  name,  until  it  was  shown 
that  the  older  corporation  had  refused  to  brin^  a  suit  for  this 
purpose. 

In  the  case  at  bar,  the  plaintiff  in  error  is  a  junior  corporation 
from  another  State,  seeking  to  restrain  the  senior,  or  older 
corporation  chartered  by  this  State,  from  the  use  of  its  cor- 
porate name.  The  Hazelton  Tripod  Boiler  Company  is  an 
older  corporation  than  the  Hazelton  Boiler  Company. 

No  court  has  ever  decided  that  a  corporate  name  wasj^cr  se 
a  trade  mark,  any  more  than  that  an  individual  name  was ; 
both  corporations  and  individuals  may  have  trade  marks,  and 
both  may  exist  and  do  business  without  having  them.  That 
there  may  be  analogies  between  them  is  not  disputed,  but 
that  they  are  the  same  thing  is  emphatically  denied. 

Hoxie  v.  Chaney,  143  Mass.  592,  is  cited  as  to  the  effect  of 
a  sale  of  the  entire  business  in  carrying  good-will  and  trade 
marks,  but  the  distinction  is  stated  unwittingly  that  Hoxie 
executed  an  instrument  of  sale  to  his  partner,  which  Hazelton 
did  not  do. 

In  this  case,  Hoxie  sold  out  his  interest  to  his  partner  in 
the  business  of  making  A.  M.  Hoxie's  Mineral  Soap  and  A.  M. 
rioxie's  Pumice  Soap.  There  were  cross-suits,  and,  in  the 
first,  the  court  held  that  Chaney  had  the  right  to  use  the  two 
trade  marks  under  an  agreement  in  which  *'  Hoxie,  in  terms, 
contributed  the  good-will  of  the  business,"  with  the  tools,  fix- 
tures, etc.  In  the  second  case,  or  part  of  the  case,  page  295, 
the  court  says:  '*But  in  reference  to  what  is  involved  in  the 
transfer  of  the  good-will  pf  the  business,  it  (the  decree  below) 
requires  some  modification.  Neither  the  agreement  between 
Hoxie  and  Pegram,  nor  the  bill  of  sale  from  Hoxie  to  Pegram, 
contained  any  agreement  that  Hoxie,  upon  a  dissolution  of 
the  firm,  should  not  carry  on  a  similar  business,  further  than 
this  is  implied  by  the  transfer  of  the  good-will,  pure  and 
simple.  The  general  rule  of  this  commonwealth  *  *  * 
is  that  a  sale  does  not  import  an  agreement  by  the  vendor 
not  to  engage  again  in  a  similar  business  in  some  other 
place  at  a  subsequent  time.  Bassett  v.  Purcell,  5  Allen, 
345,347." 
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In  this  case  the  vendor's  entire  interest  in  tlie  good -will 
was,  in  terms,  sold  to  the  partner,  and  yet  the  conrt  held  that 
an  actual  sale  of  the  good-will  did  not  prevent  the  vendor 
from  again  embarking  in  the  same  business.  In  the  case  at 
bar  the  good-will  was  not  sold,  the  sale  was  not  to  a  partner, 
and  there  was  no  agreement  not  to  re-engage  in  a  similar  bus- 
iness. This  authority  is  clearly  against  the  plaintiff  in  error, 
and  it  undoubtedly  states  the  true  rule  concerning  reengag- 
ing  in  the  same  business. 

The  case  of  Kussia  Cement  Co.  v.  LePa^e,  147  Mass.  206, 
is  referred  to;  also  the  case  of  Sohier  v.  Johnson,  111  Mass. 
242.  In  Kussia  Cement  Co.  v.  LePage,  it  appears  that  Brooks 
and  LePage  were  partners,  and  that  tliey  jointly  sold  their 
business  to  the  Kussia  Cement  Company  and,  on  page  211,  the 
court  says:  "When Brooks  and  LePage  sold  their  business  to 
the  plaintiff,  they,  in  express  terms,  sold  the  right  to  use  the 
trade  marks  belonging  to,  or  in  use  by,  said   copartnersliip." 

Commencing  at  the  bottom  of  page  209,  the  court  states 
the  true  rule,  the  same  as  stated  by  this  court  in  Frazer  v. 
Frazer  Co.,  18  111.  App.  450,  as  follows:  "It  is  not  upon  tlie 
ground  of  the  invasion  of  the  trade  .name  adopted  by  another, 
but  by  reason  of  the  contract  he  has  made,  that  he  is  deprived 
of  the  right  himself  to  use  his  name,  as  all  others  of  the  same 
may  use  theirs." 

The  decision  of  this  court  in  18  111.  App.  450,  is  cited  as  one 
of  the  authorities  for  this  proposition,  and,  as  appellant  has 
no  such  contract  wnth  Hazel  ton,  and  no  agreement  that  it 
may  use  his  name  at  all,  much  less  exclusively,  the  baldness 
of  appellant's  claim  again  becomes  apparent 

In  this  last  case,  page  464,  it  was  also  held  that  Frazer  was 
not  estopped  from  re-engaging  in  the  same  business,  and  that 
his  written  agreement  not  to  do  so  was  void. 

Sohier  V.  Johnson,  111  Mass.  242,  is  a  case  between  the  exec- 
utors of  the  will  of  W.  P.  Winchester,  who,  with  Johnson 
as  a  partner,  had  carried  on  a  soap  business  as  "  E.  A.  &  W. 
Winchester,"  marking  that  name  on  each  bar  of  soap.  E.  A. 
Winchester  had  been  dead  nearly  twenty  years,  and  W.  P. 
Winchester  about  nine  years  when  the  suit  was  coniuienced, 
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and  Johnson  had  carried  on  the  same  business  under  this 
name,  which  was  originally  a  firm  name,  but  which  the  court 
held  had  become  a  trade  mark  by  reason  of  its  peculiar  use, 
and  it  held  that  Johnson,  who,  as  surviving  partner,  had  con- 
tinued the  business  under  that  name-  nine  vears  after  the 
death  of  the  last  Winchester,  had  a  right  to  use  that  name  as 
a  trade  mark.  It  is  difficult  to  see  how  this  case  applies  to 
the  case  at  bar. 

Sec.  91  of  Browne  on  Trade  Marks  is  cited  as  an  authority 
on  the  point  that  trade  names  and  trade  marks  are  the 
same  thing.  Section  91  opens  as  follows  :  "  Trade  name  as 
contradistinguished  from  trade  mark. — Care  should  be  ob- 
served not  to  confound  these  two  technical  terms.  Some- 
times, in  the  discussion  of  principles,  or  in  reasoning  from 
analogy,  learned  courts  fall  into  error  in  using  these  terms 
convertibly,  when  the  rules  applicable  to  them,  respectively, 
are  in  their  natures  mutually  antagonistic."  The  section,  as 
a  whole,  instead  of  supporting  appellant's  proposition,  is 
exactly  the  reverse. 

Gray  v.  Taper  Sleeve  Pulley  Works,  16  F.  R  442,  is  cited 
as  being  in  point  on  corporations  in  different  States,  but  an 
examination  of  the  case  shows  that  this  point  arose  mainly  on  a 
question  of  jurisdiction.  The  real  point  in  the  case  is  that 
Farrar,  Christian  &  Co.,  of  Dubuque,  Iowa,  took  for  their 
corporate  name,  when  they  became  incorporated,  the  words 
"  Taper  Sleeve  Pulley  Works,"  which  the  court  held  to  be 
Gray's  trade  mark,  and  the  real  point  of  the  case  is  that  one 
party  can  not  assume  or  take  the  trade  mark  of  another  party 
by  adopting  it  as  a  corporate  name;  that  trade  marks  can  not 
bo  appropriated  that  way.  There  is  no  such  point  arising  in 
this  case,  for  two  reasons :  First,  as  we  have  ah'cady  seen, 
the  plaintiff  in  error  has  no  trade  mark,  and  second,  that  if 
it  has  a  trade  mark  in  the  words  "  Hazelton  Boiler,"  de- 
fendant error  has  not  adopted  it  as  its  corporation  name. 

Under  the  headof*  unfair  competition  in  business,"  Avery 
V.  Meikle,  Price  &  S.  Am.  Trade  Mark  Cases,  753,  is  cited. 
This  case  is  riot  in  point  upon  any  of  the  issues  involved  in 
the  case  at  bar.     The  opinion  is  a  very  long  one,  but  the  facts 
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are  that  tlie  parties  were  rival  manufactTirers  of  plows. 
Meikle  reconstructed  his  plows  so  tbat  the  parts  were  inter- 
chanireable  with  Avery's,  and  applied  Avery's  marks  to  the 
different  sizes.  This  is  a  regular  trade  mark  case,  and  the 
court  very  properly  enjoined  Meikle  from  using  Avery's 
marks. 

Waterman,  J.  The  plaintiff  in  error  filed  its  bill  in  the  court 
below  to  restrain  the  defendants  from  niaking  use  of  the  name 
"  Elazelton  Tripod  Boiler  Company,"  "  Hazelton  Boiler"  and 
"  Hazelton,"  or  any  of  them,  in  tlieir  business  of  manufactur- 
ing and  selling  steam  boilers,  and  ))articu!arly  steam  boilers 
of  the  type  called  "  Porcupine  Boilers." 

The  plaintiff  contends  that  certain  persons  under  whom  it 
claims,  having  been  in  partnership  with  Milton  W-  Hazelton, 
one  of  the  defendants,  in  the  manufacture,  in  the  city  of  New 
York,  of  steam  boilers  of  a  peculiar  type,  the  name  Hazelton 
boiler  was  accepted  by  the  partnership  so  engaged,  as  a  name 
by  which  the  peculiar  boiler  manufactured  by  the  firm  should 
be  known,  that  name  l)eing  adopted  because  of  certain  patents 
theretofore  taken  out  by  Hazelton  for  boilers  of  a  type  simi- 
lar to  that  manufactured  by  said  firm;  that  after  the  adoption 
of  said  name  the  peculiar  boilere  made  by  said  firm  were  so 
marked  and  were  advertised  and  became  generally  known  by 
said  name;  so  that  said  name  became  a  trade  mark  of  said 
boilers,  and  a  trade  name  belonging  to  said  firm,  and  the  right 
to  use  the  same  and  the  reputation  thereof,  a  part  of  the  good 
will  of  said  business  and  an  asset  of  said  firm;  that  said  Hazel- 
ton thereafter  sold  outall  hisinterest  in  said  firm  and  in  and  to 
all  of  its  assets  to  one  John  P.  Kennedy,  and  he  and  tlie  remain- 
ing members  of  said  firm  have  since  conveyed  all  the  asseta  of 
said  firm,  including  said  trade  mark,  trade  name  and  good  will, 
to  the  plaintiff,  a  corporation  organized  in  the  State  of  New 
York,  June  23,  1888,  for  the  purpose  of  carrying  on  said 
business. 

The  plaintiff  contends  that  the  said  Hazelton,  some  three 
years  after  he  so  ])arted  with  his  interest  in  said  business,  came 
to  Chicago  and  in  conjunction  with  the  other  defendants,  en- 
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gaged  in  the  busineSB  of  maDafactaring  steam  boilers  of  a  type 
Bimilar  in  appearance  to  those  formerly  manufactured  by 
Hazeltoli  and  his  partners,  in  New  York  City,  and  now  made 
by  the  plaintiff,  and  that  the  defendants  advertised  the  same 
as  the"  Ilazelton  Tripod  Boiler, "and  by  euch  manufacture  and 
by  many  circulars  and  advertisements  confuse  and  deceive  the 
public  into  the  belief  that  the  boilers  they,  the  defendants, 
make  in  Chicago,  are  the  same  as  those  manufactured  by  the 
plaintiff  in  New  York,  and  thus  appropriate  to  themselves 
the  trade  mark,  trade  name  and  good  will  acquired  and  owned 
by  the  plaintiff  as  aforesaid. 

The  bill  of  sale  made  by  Hazelton  to  John  F.Kennedy  was 
eufBcient  to,  and  undoubtedly  transferred  all  of  Hazelton's 
interest  in  whatever  the  firm  of  which  he  was  a  member  then 
possessed;  if  it  then  owned  as  a  trade  mark  the  name  "  Haael-  > 
ton  Boiler,"  or  poseeesed  the  same  as  a  trade  name,  or  had 
any  good  will  by  virtue  of  the  adoption  and  use  of  such  name, 
Ilazelton  relinquished  all  right  to  the  same;  but  he  did  not 
agree  not  to  engage  in  the  manufacture  of  boilers  under  his 
or  any  other  name.  Not  having  covenanted  not  to  again 
engage  in  the  mannfactui-e  and  Bale  of  steam  boilers,  he  had  a 
right  so  to  do;  but  in  said  buBinesa  he  could  not  make  use  of 
anything  the  exclusive  property  of  another. 

It  is  manifest  that  no  person  can,  merely  byadoptionornse, 
acquire  an  exclusive  right  to  the  use  of  the  name  of  another. 
A  person  can  not  make  a  trade  mark  of  his  own  name  and 
thus  obtain  a  monopoly  of  it  which  will  debar  all  other  per- 
sons of  the  same  name  from  nsing  their  own  names  in  their 
own  business.  Meneely  et  al.  v.  Meneely  et  al.,  62  N,  Y. 
427;  Holloway  v.  Holloway,  13  Beav.  209;  Faber  v.  Faber, 
49  Barb.  357;  Carmichel  v.  Latimer,  11  K.  L  395;  Hardy  v. 
Cutter,  3U.  S.  Pat.  Gaz.  468. 

Ha/.elton  is  a  common  name,  and  when  Kennedy  and  his 
associates  in  New  York  determined  to  and  did  call  the  boiler 
manufactured  by  them  the  "  Hazelton  Boiler,"  such  adoption 
and  use  could  not  give  to  them  a  right  to  prevent  every  other 
])erson  by  Uie  name  of  Hazelton  from  making  boilers  and 
calling  them  "  Hazelton  Boilers." 
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The  right  which  they  thus  acquired  was  one  in  which  the 
public  have  an  interest,  viz.,  that  no  one  should  make  use 
of  the  term  "  Hazelton  Boiler  "  in  such  a  way  as  to  deceive,  or 
to  induce  purchasers  to  buy  goods  made  by  one  party,  under 
the  impression  that  they  were  made  by  another. 

A  man  may  not  make  use  of  his  own  name  for  the  purpose 
of  deception,  and  such  fraudulent  use  will  be  enjoined. 
Holmes,  Booth  &  Haydens  v.  Holmes,  Booth  &  Atwood 
Mfg.  Co.,  37  Conn.  278;  McLean  v.  Fleming,  96  U.  S.  245. 

Subject  to  the  restriction  that  a  name  shall  not  be  used  for 
a  fraudulent  purpose,  or  to  a  fraudulent  end,  one  who  has  not 
contracted  not  to  do  so,  may  use  his  name  in  any  lawful  busi- 
ness, and  apply  it  to  any  goods  of  his  manufacture. 

Doubtless  no  other  corporation  bearing  the  name  Hazelton 
Boiler  Company  would  now  be  created  by  the  State  of  Kew 
York;  and  if  application  were  now  there  made  for  the  incor- 
poration of  a  com])any  bearing  the  name  of  "  Tlie  Hazelton 
Tripod  Boiler  Company,"  such  application  might  be  denied, 
as  being  too  similar  to  a  name  already  authorized;  but  in  the 
case  at  bar,  the  defendant  corporation  was  organized  and  its 
name  sanctioned  by  the  State  of  Illinois  before  the  creation 
in  the  State  of  New  York  of  the  plaintiff.  The  real  question 
in  this  case,  is,  therefore,  have  the  defendants  been  guilty 
of  fraudulent  competition  in  business,  or  have  they  made  snch 
use  of  the  plaintiflF's  name  as  to  deceive,  mislead  or  confuse 
the  mass  of  purchasers?  Some  slight  confusion  has  arisen; 
inquiries  in  quite  a  number  of  instances  have  been  made  as  to 
whether  the  boilers  made  by  the  two  corporations  are  the 
same,  and  as  to  whether  one  house  is  a  branch  of  the  other, 
but  in  only  one  instance  does  any  purchaser  appear  to  Lave 
been  misled,  and  that  is  not  one  of  which  the  plaintiff  can 
complain. 

There  is  not  such  a  resemblance  between  the  goods  manu- 
factured by  the  two  corporations  or  their  circulars  or  adver- 
tisements as  would  deceive  the  ordinary  mass  of  purchasers, 
and  it  has  been  held  that  unless  there  is  a  similarity  snch  as 
would  be  likely  to  deceive  the  ordinary  mass  of  purchasers, 
an  injunction  will  not  be  allowed.     Partridge  v.  Menck,  2 
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Sandf.  Cb.  622,  687;  Merrimack  Mfg.  Co.  v.  Garner  et  al. 
4E.  D.  Smith,  387. 

It  is  not  shown  that  the  defendants  have  endeavored  oi 
intended  to  deceive  anybody ;  Wo  do  not  find  tliat  they  have 
Bonght  to  palm  oflE  their  goods  as  the  manufacture  of  tin 
plaintiff;  on  the  contrary,  the  plaintiff  shows  that  defendant! 
have  issued  a  circular  warning  the  public  not  to  confound  th( 
"Hazelton  Tripod  Boilers"  -with  the  "Hazelton;"  and  havt 
also  issued  a  statemeut  that  it,  the  "Hazelton  Tripod  Ijoilei 
Company,"  has  no  couu^ctlou  with  "The  Hazelton  Eoilei 
Co."  of  Now  York. 

Plaintiff  urges  that  the  issuance  of  these  circulars  showe 
that  the  defendants  think  there  is  danger  of  confusion,  whicl 
may  be  bo;  but  how  does  such  apprehension  on  the  part  ol 
the  defendants  warrant  an  injnnction  to  deprive  them  of  the 
nso  of  their  name?  Why  should  not  an  injunction  as  well 
go  against  the  plaintiff? 

Clearly,  for  all  legitimate  pnrposes,  the  defendants  have  th( 
same  right  to  the  use  of  the  word  Hazelton,  that  the  plaintif 
has,  unless  the  plaintiff  has  such  exclusive  right  to  the  wore 
Hazelton,  either  as  a  trade  mark  or  trade  name,  that  no  othei 
person  can  use  it;  that,  we  liave  already  seen,  can  not  bi 
the  case.  Hazelton  may  have  been  actuated  by  bad  motivei 
in  engaging,  in  the  city  of  Chicago,  in  the  manufacture  o 
steam  boilers;  his  letters  to  the  Kennedys  are  of  such  char 
acter  that  he  admits  he  is  ftshamed  of  them,  but  the  valgaritj 
and  bad  spirit  displayed  in  his  epistles  can  not  add  to  theequi 
table  rights  of  the  plaintiff  or  deprive  tlie  defendants  of  thi 
right  to  pursue  a  legitimate  business  in  a  legitimate  way. 

There  ia  some  evidence  as  to  what  Hazelton,  before  his  sal< 
to  Kennedy,  said  as  to  his  intentions  about  business,  but  all  pre 
vioDS  conversations  were  meiged  in  the  written  instrnmen 
of  sale;  what  that  gives,  Kennedy  obtained;  no  more,  no  les: 

"We  see  no  reason  for  refusing  to  defendants  the  right  t< 
use  the  name  the  State  of  Illinois  has  given  the  defendan 
corporation. 

We  do  not  find  any  euffioicnt  evidence  that  such  name  hai 
been  nsed  for  any  fraudulent  purpose,  or  with  any  intent  t( 
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deceive  or  mislead  the  pablic,  or  that  there  has  been,  or  is 

likelj  to  be,  sach  confusion  as  would  deceive  the  ordinary 

mass  of  purchasers,  or  to  call  for  the  interference  of  a  coart 

of  equity.     The  decree  of  the    court   below   is   therefore 

approved  and  affirmed. 

Decree  affirmed. 


Central  Warehouse  Company 

V. 

Samuel  C.  Sakgeant. 

Warehou9emen — Injury  to  Goads  in  Store — Recovery  for — Sfafemenis 
in  Receipts, 

45  .jgg'  !•    On  a  second  appeal,  qi^estions  decided  in  a  former  appeal  in  the  same 

85  321        case  will  not  be  reconsidered. 

2.  The  verdict  of  a  jury  apon  a  conflict  of  evidence  in  a  given  caf^e,  set- 
tles the  facts,  and  this  conrt  can  only  consider  objections  made  to  the  law 
laid  down  by  the  trial  judge. 

3.  This  court  holds  as  proper  the  giving  of  an  instruction  touching  tlie 
degree  of  weight  that  should  be  given  the  testimony  of  a  witness,  he 

,     being  an  emplo}*e  of  defendant 

4.  Recitals  in  receipts  given  by  draymen  to  warehousemen  upon  the 
taking  away  of  goods  as  to  the  condition  thereof  when  taken  away*  are  not 
evidence  against  the  owners  thereof. 

[Opinion  filed  May  5,  1S9L] 

In  error  to  the  Circnit  Court  of  Cook  County;  the  Hon. 
George  Druujs,  Judge,  presiding. 

Mr.  Gei>roe  L.  Padpock,  for  plaintiff  in  error. 

Messrs.  John  Bartos  Patsk  and  William  Brags,  for 
defendant  in  error, 

Gary,  J,  Tins  is  the  same  case  reported  in  15  111.  App.  553. 
Whother  thi?i  court  then  judi^>d  correctly  as  to  the  effect  of 
Sec.  ^4  \^thore  chilled  42)  of  the  act  relating  to  warehouses, 
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approved  April  25, 1871,  is  aqnestion  not  o]>eii  in  this  court 
We  ai-e  bound  by  the  former  opinion.  AlIemaniaF,  I.  Co,  v. 
Peck,  33  III.  App.  548.  Tlie  verdict  of  a  jury  upon  a  conflict 
of  evidence  Bettles  tlio  facts,  and  wo  can  only  consider  objec- 
tions nnade  to  the  law  laid  down  by  the  court  in  the  last  tiial. 
Except  upon  the  point  decided  when  the  case  was  here 
before,  those  objections  are  two. 

Jfirsi.  For  the  plaintiff  below,  the  court  gave  this  instruc- 
tion, excepted  to  by  the  defendant  below : 

"  Tlie  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  any  witness  has  testified  under  the 
foar  of  losing  his  employment,  or  a  desire  to  avoid  censure, 
or  a  fear  of  offending,  or  a  desire  to  please  his  employer, 
then  such  fact  may  be  taken  into  account  by  the  jury  in  deter- 
mining the  degree  of  weight  which  ought  to  be  given  to  the 
testimony  of  auch  witness,  and  in  such  ease  the  jury  have  a 
right  to  judge  of  the  eifect,  if  any,  likely  to  be  produced  upon 
the  human  mind  of  sucli  feelings  or  motives  on  the  part  of  a 
witness,  and  how  far  such  feelings  or  motives  on  the  part  of 
a  witness  may  tend  to  warp  Lis  judgment  or  pervert  the 
truth." 

"While  on  principle  it  may  well  be  questioned  whetlier 
□nder  the  statute  tliaf'the  court,  in  charging  the  jury,  shall 
only  instruct  as  to  the  law  of  the  case"  (Sec.  51,  Practice  Act), 
any  instruction  aa  to  the  weight  of  evidence  or  credibility  of 
witnesses  ouglit  to  be  given,  instructions  upon  those  subjects 
liave  been  constantly  given  for  many  years,  and  often  sanc- 
tioned by  the  Supreme  Court,  without  discussion  of  the  prin- 
ciple involved. 

There  was  in  the  evidence  ground  for  an  argument  by 
counsel  against  the  witness  toward  whom  that  instruction 
pointed.  What  ought  to  be  the  effect  of  that  iu-gument  is 
not  for  the  court,  but  for  the  jury  to  determine.  There 
being  such  ground,  the  plaintiff  below,  if  entitled  to  any 
instrnction  upon  the  subject,  was  entitled  to  this.  Parmly  v. 
Head,  33  111.  App.  134. 

The  witness  was  foreman  of  the  warehouse;  had  received 
thtt  flour  as  in  good  order;  and  the  plaintiff  below  testified  to 
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a  coDverentiou  between  the  president  of  the  warehouse  com- 
pany and  the  foreman,  in  which  the  former  reproached  the 
latter  for  not  reporting  that  the  flour  was  muddy  when  it 
came  in. 

Second.  The  defendant  below  asked  this  instruction: 
**  The  receipts  given  to  the  Central  Warehouse  Company  at 
various  dates  upon  the  delivery  of  the  flour  by  tlie  warehouse 
company  in  parcels,  and  read  in  evidence,  are  competent 
evidence  for  the  defendant  as  a  part  of  the  course  of  business 
relating  to  the  flour,  and  they  may  properly  be  considered  by 
the  jury,  and  given  such  weight  as  the  jury  deem  them 
entitled  to;"  which  the  court  refused,  but  in  lieu  thereof  gave 
this : 

"  The  jury  are  instructed  that  the  statements  as  to  the  con- 
dition of  the  fluur  in  question  contained  in  the  receipts  signed 
for  the  warehouse  company  by  the  draymen  or  teamsters,  and 
read  in  evidence  in  this  case, are  not  binding  upon  the  plaint- 
iff as  admissions  by  him  that  the  flour  was  in  good  condition 
when  delivered  to  said  draymen  or  teamsters.  The  said 
receipts  can  only  be  considered  as  evidence  of  the  course  of 
business  employed  by  the  defendant  in  tlie  transaction  to 
which  they  relate." 

To  this  action  of  the  court  the  defendant  below  excepted. 
Both  of  these  instructions  related  to  the  receiptsgivcn  by  the 
dra vmen  who  took  the  flour  from  the  warehouse.  Ko  author- 
jty  is  cited  that  recitals  in  their  receipts  as  to  the  condition 
of  the  flour  when  they  took  it  away,  are  evidence  against  the 
owner  of  it  In  tlie  course  of  the  business  their  only  author- 
ity was  to  haul  the  ffoods  thev  were  sent  for,  in  whatever  con- 
dition  they  found  them.  Their  receipts  were  convenient  as 
vouchors  to  tlie  warehouse  of  the  delivery,  and  preceded  by 
proof  of  their  authority  to  receive,  would  be  doubtless /?rjjna 
r^iriV  evidence  of  deliverv.     If  there  is  en*or  in  tlie  record  it 

is  one  that  we  can  not  correct. 

Affirmed. 
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David  Allison  et  al. 

V. 

John  H.  Leslie  ^et  al. 

ftaUg—Amounl  Dut—Eeeocery  qf~Stl-off— Failure  to  Deliver~Evi- 
denet — Do  magea. 

Wbfit  the  correct  rale  of  damriKeB  ia,  in  a  given  ciwc,  is  aqueslionof  Inw, 
and  where  the  trial  is  by  the  court,  no  question  of  law  properly  ariwa  on  an 
appeal  unless  propoailiona  of  Uw  have  been  auUtnitted  to  tbe  trial  court. 

[Opinion  filed  May  5,  1S91.] 

Appeal  from  the  Sii]>erior  Court  of  Cook  County;  tlio  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Meeers.  Hobbis  &  Gambe,  for  ap])ellant8. 

Messrs.  Qixisms  &  Leffinqwell,  for  appellees. 

J'er  Curiam.  Appellants  brought  an  action  to  recover  the 
price  of  certain  apricots  sold  to  the  appellees,  and  appellees 
filed  a  claim  of  Ect-off  for  damages  for  a  failure  to  deliver 
goods  of  the  required  qnality  within  a  reasonable  time.  Tlie 
case  was  submitted  to  the  court  without  a  jury  aud  a  finding 
was  had  against  appellants  on  which  judgment  was  entered. 
Appellants  complain  that  appellees  introduced  evidence  of 
damage  on  a  wrong  theory,  that  is,  supporting  a  wrong  meas- 
ure of  damages,  but  appellants  saved  no  exception  to  any  such 
evidence,  and  therefore  are  not  in  condition  to  complain  here 
of  itE  admission. 

An  exception  to  the  finding  of  the  conrt  was  taken,  but 
there  were  no  propositions  of  law  snbmitted  to  the  court  to 
hold.  60  it  must  be  presumed  that  the  court  proceeded  on 
correct  legal  principles,  aud  tbe  law  was  properly  applied  to 
the  facts  as  found.  Counsel  admit  that  it  must  be  assumed 
here  that  the  court  found  that  the  goods  were  not  delivered 
within  a  reasonable  time.     It  must  also  be  assumed  that  the 


442  Appellate  Courts  of  Illinois. 

Vol.  40-1  Craiuer  v.  Greprjr. 

court  found  that  they  were  not  of  the  quah'ty  contracted  for. 
There  is  in  the  record  evidence  which  fully  sustains  the  finding 
of  the  court  as  to  the  amount  of  damages.  While  there  is  a 
conflict  in  the  evidence,  it  must  be  iield  to  be  settled  against 
appellant  On  such  conditions  of  the  record,  this  court  is 
powerless  to  interfere  with  the  judgment  rendered  in  tlie 
court  below. 

What  is  the  correct  rule  of  damages  in  any  given  case,  is 
a  question  of  law,  and  where  the  trial  is  by  the  court,  no 
question  of  law  properly  arises  on  an  appeal  unless  proposi- 
tions of  law  have  been  submitted  to  the  trial  court.  Mclntyre 
V.  Sholty,  121  111.  662;  Christy  v.  Stafford,  123  111.  465. 

There  is  no  error  in  the  record  available  to  appellants  and 
the  judgment  must  therefore  be  a&'med. 

JudgDieni  affirmed. 


*"  «^  A.  F.  C.  Cramer 

V. 

Joseph  Gregg  et  al. 

SnU^ — Grain  in  Bulk — Quality  of—Etidenee — Portion  of  Letter— Collu* 
eion — Agency. 

1.  It  is  proper  to  admit  in  evidence  a  portion  of  a  letter,  containinj;  siate- 
nientR  against  the  interest  of  the  writer,  he  having  at  hand  a  letter  preia 
2opy  of  the  whole  of  said  letter,  the  person  to  whom  it  was  addressed, 
being  his  agent  in  a  given  transaction. 

2.  A  charge  of  collusion  between  parties  named,  can  not  aifect  an  admis- 
sion by  another. 

[Opinion  filed  May  5,  1S91.] 

In  error  to  the  Sujicrior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawks,  Judge,  presiding. 

^[esisrs.  Allan  C.  Storf*  and  F.  W.  Story,  for  plaintifl 
in  error. 
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Cniuier  v.  Greirft. 
HeBsrB.  Flowek,  Smith  &  Musqravk,  fur  def  endunte  in  error. 

Gakt,  J.  Thie  ie  aeBiimpcit  b;  the  defendants  in  error 
against  the  plaintiff  in  error  and  Jolin  C.  Blohnte,  coinmcncod 
by  attacsliment,  with  service  upou  and  appearance  by  tho 
plaintiff  in  error  only. 

Gregg  &  Co.  were  grain  dealers  in  Chicago,  and  Cramer  & 
Blolinie  were  in  tlie  eaute  business  in  Chariestou,  South  Caro- 
lina. Through  the  iirm  of  Eracke  &  Janeen,  brokers  in 
Charleston,  Gregg  &  Co.,  in  August  and  September,  ISSG, 
contracted  to  sell  to  Cramer  &  Blolime  two  separate  lots, 
each  ten  carloads  of  oats.  The  evidence  put  in  by. Cramer 
tends  to  show  that  the  sales  were  by  sample,  then  in  the  pos- 
session  of  Kracko  &  Jansen,  sent  to  them  by  Gregg  &  Co., 
of  what  in  that  evidence  are  called  "choice  red  rust  proof  oats." 

From  September  '22d  to  October  10th,  the  oats  were  shipped, 
and  October  16th  Kracbe  ife  Jansen  telegi-aphed  Gregg  &  Co., 
"Cramer  rejects  oats;  too  many  black  grains." 

Tiiere  was  evidence  on  the  part  of  Cramer  that  the  sample 
was  free  from  any  foreign  substance,  and  that  tbe  oats  tiiat 
came  "were  badly  mixed  with  black  grains;"  "with  black 
and  other  grains;"  "with  other  seeds  and  like  grain." 

Gregg  &  Co.  put  in  a  good  deal  of  evidence  of  the  superior 
quality  of  the  oats  when  shipped,  and  also  evidence  tliat  tlio 
oats  after  arrival  in  Charleston  were  of  that  quality,  and  their 
argument  is,  that  the  market  price  of  oats  having  declined  in 
Charleston,  the  rejection  of  the  oats  was  really  for  that  reason, 
and  the  objection  to  the  quality  a  mere  pretense. 

In  this  state  of  the  case  it  was  material  to  Cramer  to  fortify 
his  position  that  the  rejection  was  in  good  faith,  because  of 
the  quality,  by  every  means  in  his  power.  He  offered  two 
pages  of  a  letter  from  Gregg  &  Co.  to  Kracke  &  Jansen,  dated 
September  24,  18S6,  which  were  not  the  whole  letter,  the 
rcsidne  not  being  produced,  nor  any  explanation  of  why  it  was 
not  produced  given,  containing,  among  much  other  matter  hav- 
ing no  reference  to  that  in  controversy,  this  language:  "In 
several  of  Cramer  &  Blohme's  cars  there  are  some  black  weed 
bulls,  mixed  with  the  oats,  which  at  first  glance  lead   one  to 
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suppose  that  they  contain  a  good  many  black  oat«,  while 
lliey  contain  very  few.  We  give  you  this  information  to  nse 
in  case  of  complaint,  and  inclose  you  a  few  of  the  bulls.'' 
The  court  refused  to  jxjrmit  this  to  go  in,  over  the  objection  of 
Gregg  &  Co.  that  the  letter  was  not  complete,  and  Cramer 
excepted. 

If  admissible,  the  importance  of  this  letter  to  Cramer  was 
very  great 

It  admitted  that  there  were  some  black  oats,  and  somethiog 
else  that  might  be  mistaken  for  a  good  many  black  oats,  in 
the  cars  shipped. 

If  Cramer  &  Blohme  were  entitled  to  "  choice  red  rust 
proof  oats,"  free  from  any  foreign  substance,  whether  the 
mixture  was  of  black  weed  hulls  or  black  oats,  they  were  justi- 
fied in  rejecting  the  lot.  No  authority  is  cited  by  counsel  on 
either  side,  on  the  point  whether  the  refusal  to  admit  the 
letter  was  right  or  wrong.  The  fact  that  Gregg  &  Co. 
kept  letter  press  copies  of  their  correspondence  was  already 
in  proof  by  them.  The  sentences  quoted  were  preceded  and 
followed  in  the  letter  by  other  matter.  Nothing  indicated 
that  the  part  not  produced  could  Iiave  qualified  the  statement 
about  the  oats.  If  it  would,  Gregg  &  Co.  could  easily  have 
produced  it  from  their  copy.  If  the  circumstances  could 
have  raised  any  suspicion  that  Cramer  wilfully  suppressed  the 
part  not  produced,  the  refusal  to  admit  the  jiart  produced 
would  have  been  proper;  but  he  was  a  thousand  miles  away, 
and  any  attempt  to  obtain  an  advantage  by  a  suppression 
could  be  instantly  met  and  turned  against  him,  by  the  letter 
press  copy  in  the  possession  of  Gregg  &  Co.  From  the 
record  it  seems  that  each  page  of  the  letter  was  an  inde- 
pendent sheet,  and  there  was  no  spoliation  or  mutilation;  the 
absent  sheet  would  seem  to  be  no  mora  necessary  to  an  under- 
standing of  the  statement  quoted  than  one  page  of  an  almanac 
to  explain  tlie  calendar  pn  another.  If  the  whole  letter  had 
been  on  one  page,  Cramer  would  have  put  in  only  the  part 
quoted.  Heinsen  v.  Lamb,  117  111.  549.  Gregg  &  Co.  could 
have  put  in  the  residue,  if  they  chose,  and  they  had  the  means 
easily  to  do  that,  if  for  their  interest,  as  the  case  stood.  1 
Greenleaf  on  Evidence,  Sec  201,  note. 
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DoLibtleae  caeea  in  point  might  be  found,  but  without  tlio 
aid  of  counsel  we  will  spend  no  more  time  in  looking  for  thcin, 
and  adopt  the  role  of  common  gense,  that  the  portion  of  tlie 
letter  prodoced  was  admissible.  The  rejection  of  this  letter 
was  especially  damaging  to  Cramer. 

Gregg  &  Co.  have  recovered  substantial  damages  for  the 
refusal  of  Cramer  &  Blohrao  to  accept  and  pay  for  the  oats. 

In  the  brief  here,  which  we  may  reasonably  infer  to  some 
extent  reflects  the  argument  below,  colhision  between  Cramer 
&  Blobme  and  Kracke  &  Jansen,  is  charged.  Such  a  charge, 
if  believed,  strongly  tended  to  destroy  their  credibility  as 
witnesees.  But  no  such  charge  could  aSect  the  admission  by 
Gregg  &  Co. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  P.  Packer 

V. 

Melville  T.  Roberts,  for  use,  etc. 


1.  At  a  giren  tenn  a  coorf  has  no  jorisdiction  to  vneate  a  jndgment  of 
the  previous  term  for  error  in  law,  but  only  for  eqailable  reneoDa,  amongr 
which  want  of  aulborit;  in  the  attorney  entering  the  same,  Ibe  defendant 
appearing,  is  not  one. 

2.  Tbis  court,  in  view  of  the  evidence,  afGrraa  an  order  denying  tbc  motion 
of  the  maker  of  a  judgment  note  to  set  aside  the  judgment  entered  tbereon, 
the  same  being  based  npon  supiiosed  defects  in  the  warrant  of  ntlornej  and 
an  agreement  tietween  the  parties  that  eaid  wiirrant  was  to  have  no  effect. 

S.  Any  defense  against  the  payee  of  such  note,  when  he  makes  an  assign- 
ment, is  good  against  a  judgment  entered  thereoo,  for  the  use  of  his 
assignee. 

[Opinion  filed  May  6,  1891.] 

Ik  ekkor  to  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
JuLiDB  S.  GsuiNELL,  Judge,  presiding. 
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Mr.  E.  A.  Sherburne,  for  plaintiff  in  error. 

Messrs.  FlowkRj  Smith  &  Musorave,  for  defendant  in  error. 

Gary,  J.  Packer  was  the  president  and  Eoberts  the  vice- 
president  of  the  Park  National  Bank. 

That  bank  had  printed  forms  of  judgment  notes  in  the 
form  shown  below,  in  which,  however,  the  parts  in  italics  are 
additions  written  into  the  form  for  use  in  the  pending  case. 
'*  $5,000.  Chicago,  3—10,  1890. 

'*  On  demand,  after  date,  /  promise  to  pay  to  the  order  of 
M.  T.  Roberta,  of  Chicago,  at  his  office,  ^w  thovsai\d  dollan, 
for  value  received,  with  interest  thereon  at  the  rate  of  eight 

per  cent  per  annum,  after  date,  until   paid   (and per 

cent  additional  as  attorney's  fees.  Provided,  however,  that 
if  this  note  is  paid  without  suitor  judgment,  then  no  attorney's 
fees  are  to  be  paid). 

"Now,  therefore,  in  consideration  of  the  premises do 

hereby  make,  constitute  and  appoint  Walter  M.  Rowland,  or 
any  attorney  of  any  court  of  record,  to  be true  and  law- 
ful attorney,  irrevocable,  for and  in name,  place 

and  stead,  to  appear  in  any  court  of  record,  in  term  time  or 
vacation,  iii  any  State  or  Territory  of  the  United  States,  at 
any  time  before  or  after  the  said  note  becomes  due,  to  waive 
the  service  of  process,  and  confess  a  judgment  in  favor  of  the 
said,  the  Park  National  Bank  of  Chicago,  or  its  assigns,  upoii 
said  note  for  the  amount  thereof,  and  interest  thereon  to  the 
day  of  the  entry  of  said  judgment,  together  with  costs  and 
damages,  and  also  said  attorney's  fees;  and  also  to  file  a  cog- 
novit for  the  amount  thereof,  with  an  agreement  therein  that 
no  writ  of  error  or  appeal  shall  be  prosecuted  on  the  judg- 
ment entered  by  virtue  hereof,  nor  any  bill  in  equity  filed  to 
interfere  in  any  manner  with  the  operation  of  said  judgment 
or  issuing  execution  thereon;  and  also  to  consent  to  immediate 
execution   on   said   judgment;  also  to  waive  all    benefit  or 

advantage  to  which may  be  entitled  by  virtue  of  any 

liomestead  or  any  other  exemption  law,  and  all  laws  authoriz- 
ing the  redemption  of  lands  after  sale  under  execution,  now 
or  hereafter  in  force,  in  this  or  any  other  State  or  Territory 
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of  the  United  States,  where  judgment  may  bo  entorod   b 

virtue  hereof;  hereby  ratifying  and  confirming  all  tliat 

Eaid  attorney  may  do  by  virtue  hereof. 

"C.  P.  Packer." 

Where  the  name  of  Roberts  is  in  the  note,  the  printe 
blank  Iiad  "  Park  National  Bank." 

On  this  note,  in  the  shape  shown  above,  a  judgment  i 
favor  of  Roberts,  for  the  use  of  bisassignoe,  nnder  tlielnsoh 
cnt  Act,  was  entered  A.iigiist  23,  1890,  in  the  Circuit  Conr 
against  Packer. 

September  20, 1S90,  which  was  in  another  terra  of  the  Cii 
enit  Court,  Packer  moved  the  conrt  to  set  aside  the  judgmon 
Tliat  motion  was  based  u])on  the  supposed  defects  in  the  wai 
rant  of  attorney,  and  the  affidavits  of  Packer  and  Robert 
that  the  unfilled  blanks  were  not  filled  ont,  bec^mse  it  wa 
understood  and  intended  by  them,  respectively,  that  the  wai 
rant  of  attorney  should  nut  bo  deemed  to  have  any  force  o 
efticiicy,  and  tliat  the  note  or  writing  was  to  be  only  a  sinipl 
promissory  note. 

If  evidence  that  they  commnnieited  their  respective  inter 
tions  to  each  other,  and  agreed  by  parol  what  the  effect  o 
tlieir  written  cuntract  should  be,  could  be  admitted  to  contrc 
it.  upon  which  point  it  would  seem  unnecessary  for  us  to  sa; 
anything,  these  affidavits  contain  no  such  evidence. 

It  is  true  that  any  defense  good  against  Roberts,  existinj 
when  he  assigned,  is  good  now  against  the  judgment  ontere< 
for  the  use  of  his  assignee,  Ide  v.  Sayer,  30  111.  App.  210 
129  III.  230.  But  Roberts  can  not  divest  bis  assignee  of  an; 
rights,  legal  or  ecjuitable,  acquired  by  the  assignment.  Tber 
is  no  denial  of  the  indebtedness,  nor  any  defense  to  the  noti 
itself,  suggested.  At  tbe  September  term  the  court  bad  m 
jurisdiction  to  vacate  a  judgment  of  the  August  term  for  erro 
in  law,  but  only  for  equitable  reasons.  Knox  v.  Winstoi 
Bank,  67  III.  830. 

If,  indeed,  a  judgment  is  simply  void,  there  is  authority  tba 
the  court  may  purge  its  record  at  another  term,  1  Black  oi 
Judgments,  Sec.  307.  Tlie  question  then  is,  is  tliis  judgmen 
void* 
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Notwithstanding  the  case  of  Chase  v.  Dana,  44  111.  262, 
where,  however,  it  does  not  expressly  appear  that  the  judg- 
ment was  entered  in  term  time,  it  is  difBcalt  to  maintain  that 
where  the  record  shows  a  judgment  entered  on  the  appear- 
ance of  the  defendant,  in  term  time,  hj  an  attorney  of  the 
court,  it  is  void  for  any  defect  in  his  authority.  Martin  v. 
Judd,  60  III.  78. 

If  only  voidable,  it  can  be  attacked  in  the  same  court  after 
the  term  ends,  as  before  said,  only  for  equitable  reasons, 
among  which  want  of  authority  is  not  one.  Burch  v.  West, 
25  N.  E.  Kep.  658.  But  if  the  judgment  could  be  held  void 
because  of  defects  in  the  warrant  of  attorney,  the  warrant  is 
not  fatally  defective.  All  of  the  objections  to  it  but  one 
are  answered  by  White  v.  Alward,  35  111.  App.  195;  that 
one  is  upon  the  words  "in  favor  of  the  said,  the  Park 
National  Bank  of  Chicago,  or  its  assigns."  Bishop  on  Con- 
tracts, 384-386,  is  in  accord  with  abundant  authority  that 
"every  clause  and  even  every  word  should,  when  possible, have 
assigned  to  it  some  meaning.  It  is  not  allowable  to  presume, 
or  to  concede  when  avoidable,  that  the  parties  in  a  solemn 
transaction  have  employed  language  idly."  "After  interpre- 
tation has  exhausted  itself  in  harmonizing  the  several  clauses 
and  words,  if  there  is  a  residue  which  can  not  be  reconciled, 
the  repugnancy  must  bo  got  rid  of  by  rejecting  what  will  free 
the  writing  from  it."  Applying  these  rules,  and  rejecting 
the  words  last  quoted  from  the  warrant  of  attorney,  and  the 
authority  remains  "  to  confess  a  judgment  *  *  *  upon 
said  note  "  and  the  law  will  imply  that  the  judgment  is  to  be 
in  favor  of  the  party  who,  upon  the  note,  appears  to  bo 
entitled  to  the  money. 

Whether  the  true  construction  of  the  Insolvent  Act  enables 
an  assignee  to  sue  in  his  own  name  upon  a  note,  not  indorsed, 
payable  to  the  insolvent,  it  is  not  necessary  to  decide,  ^o 
equity  is  involved  in  the  question. 

There  is  no  error,  and  the  order  denying  the  motion  to  set 
aside  the  judgment  is  affirmed. 

Order  affirmed^ 
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Seelyo  v.  The  People. 


Henry  E.  Seelye 

V. 

The  People  of  the  State  of  Illinois,  for  use,  etc. 

Guardian  and  Ward — Bond — Action  <^  Debt  on — Conditions  in— PraC' 
tiee — Principal  and  Surety. 

1.  A.  demurrer  to  one  plea,  good  or  bad,  will  not  be  carried  back  to  the 
di«kralian,  if  anotlier  kooiJ  plea  vt  on  file.  But  if  the  declardtion  be  so 
defective  that  it  will  not  sustain  a  judftiuent,  that  niaj  be  taken  advanuge 
of  on  a  motion  in  arrest  of  judgment,  or  on  error, 

'J.  All  legislative  power  not  prohibiled  by  the  ConHtitotion  of  this  State 
or  the  eierciee  of  which  ie  not  repu^nunt  to  Ihe  Cuantitution,  laws  or  trea- 
ties of  the  United  States,  is  vested  in  the  General  A^aumbl;. 

3.  A  condition  In  aduardian's  bond  that  aettleini'nt  nball  be  made  in  the 
CoDntf  Court  does  not  bind  Ihe  surety  (hereon  to  a  Retttement  in  the  Pro- 
bate Court. 

4.  The  tmnsfttr  of  snid  cause  from  the  Conntj  to  the  Probate  Court  in 
conforniil;  with  the  act  of  18TT,  did  not  avoid  auch  bond  as  to  other  condi- 
tions therein. 

[Opiniou  filed  May  5,  1S91.] 

In  rkror  to  the  Circnit  Conrtof  Cook  Conntj;  the  Hon. 
KicHABD  J.  TuTHiLL,  Jndge,  pieaiding. 

Meesre.  Swift,  Cauphkll  &  Jones,  for  plaintiff  in  error. 

It  is  familiar  law  that  in  an  action  against  a  surety,  the 
surety  will  not  be  held  bonnd  beyond  the  strict  terms  of 
the  bond.  As  the  Supreme  Court  of  this  State  said  in  C.  & 
A.  E.  R-  Co.  V.  Higgins,  58  III.  128,  "Sureties  are  involved 
here.  The  undertaking  of  a  snrcty  is  to  receive  a  strict  inter- 
pretation; his  liability  is  not  to  be  extended  by  implication 
beyond  the  terms  of  his  contract.  To  the  extent  and  in  the 
manner  and  nnder  the  circumstances  pointed  out  in  his  obli- 
gation he  is  bonnd,  and  no  further." 

To  the  same  effect  is  Ovington  v.  Smith,  78  111.  250,  and 
Miller  T.  Stewart,  9  Wheat.  680.  And  in  the  case  of  Mix 
V.  "Vail,  86  III.  iO,  the  Supreme  Court  held  in  a  case  where 
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a  bond  was  given  after  a  statute  was  passed,  but  before  the 
statute  took  effect,  that  the  statute  could  not  alter  the  obli- 
gation oi  a  surety  upon  the  bond.  Tliis  principle  has  been 
])ractically  applied  in  several  cases  closely  resembling  the 
case  at  bar. 

In  the  case  of  Sharp  v.  Bedell,  5  Gilm.  88,  an  appeal  bond 
had  been  given  conditioned  u|>on  the  satisfaction  of  "what- 
ever judgment  might  be  rendered  by  the  Circuit  Court  of 
Hancock  County"  upon  appeal.  The  declaration  upon  this 
bond  alleged  tliat  after  the  appeal  was  taken  a  change  of 
venue  was  had  from  Ilanco^'k  County  to  McDonongh 
County,  and  that  the  Circuit  Court  of  McDonough  County 
had  athrmed  the  judgment  from  which  appeal  had  been 
taken.  The  breach  astsigned  was  the  non-jiayment  of  this 
ju<l:rment.  The  Supreme  Court  held  that  tlie  action  was  not 
maintainable.  Trumbull,  J.,  delivering  the  opinion  of  the 
court  wiid:  "Bedell  only  bound  himself  to  pay  'whatever 
judgment  should  be  rendered  by  the  Circuit  Court  of  Han- 
ci»ck  County,  uj^on  the  dismissal  or.  trial  of  the  appeal.  The 
record  shows  that  the  Circuit  Court  of  Hancock  Connty 
never  dismissed  the  appeal,  or  tried  the  case,  but  that  it  was 
removed  to  the  county  of  McDonough;  ousequently  no 
breach  of  the  condition  of  the  bond  is  in  terms  sliown,  and 
the  conditions  of  the  Inmd  not  being  in  accordance  with  the 
statute,  we  are  of  opinion  that  Bedell  can  not  be  held  respon- 
sil)lo  by  implication  lH.'yond  the  terms  of  his  obligation  as 
therein  expressed.'*     See  Morgan  v.  Morgan,  4  Gill  &  J.  395. 

^fessrs.  QruH^  *Sr  Bf.xtlet,  for  defendants  in  error. 

BomUvk  V.  RomlKH'k,  IS  Mo.  App.  26,  is  in  all  essential 
n\<pects  identical  with  the  case  at  bar. 

A  guardian  recvMved  certain  numeys  belonging  to  his  ward 
after  she  had  attained  her  majority,  with  which  the  Probate 
i'ourt  charginl  him  in  staling  tlie  guardianship  acconnt. 
This  account  was  sub>tantiaMy  approved  on  appeal  to  the  Cir- 
cuit Ct»urt,  whoniv  the  guardian  prayed  an  appeal  to  the 
Appellate  iVurt,  but  did  not  present  a  bill  of  exceptions,  M) 
that  the  questions  involved  arose,  as  in  our  case,  upon  the 
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record.  On  lielialf  of  tlio  giiaidian  the  argument  here  pre- 
Gented  was  made  :  "  No  money,  property  or  effects  came  to 
the  possGBBion  of  defendant  during  tlie  minority  of  Matilda. 
The  only  liability  with  which  she  seeke  to  charge  him  is  in 
respect  to  the  fund  of  $1,207.05  which  the  decree  finds  he 
received  'after  ttie  said  Matilda,  his  late  ward,  had  attained 
lier  majority,  as  stated  in  his  return  to  the  citation  herein. 
Upon  the  majority  the  relation  of  guardian  and  ward  ceased." 
(Citing  cases.)  "  Afterward,  any  money  received  was  re- 
ceived, not  as  guardian,  but  to  be  paid  over.  He  could  be 
sued  for  it  in  a  court  of  law."  (Citing  Bull  v.  Towson,  4  W. 
&  S.  5)i8.)  "  When  Ihe  relation  of  guardian  and  ward  ceaBed, 
the  jurisdiction  of  the  Probate  Court  ceased.  The  jurisdiction 
of  that  court  extends  only  to  his  accounts  as  guardian,  and 
not  to  contracts  between  him  and  plaintiff  after  termination 
of  tlie  guardianship." 

In  the  opinion  of  the  court  we  find,  mier  alia,  the  follow- 
ing: 

"JJy  express  provision  of  the  statute,  jurisdiction  is  con- 
ferred on  Probate  Courts  over  all  matters  pertaining  to  pro- 
bate business,  'and  settling  the  acconnts  of  curators  and 
guardians.'  (Sec,  1176  Kev.  Stat.)  *  *  *  Admitting, 
however,  all  tlie  defendant  contends  for  in  this  case,  that 
from  the  pleadings  and  the  entry  made  by  the  Circuit  Court 
in  passing  on  the  motion  Jor  new  trial  the  plaintiff  had  at- 
tained her  majority  when  defendant  collected  the  money  in 
question,  is  there  anything  in  all  this  to  show  that  the  judg- 
ment of  the  Probate  Court  is  had  for  want  of  jurisdiction  to 
render  it?  Tlie  appellant  contends  that  the  guardianship  of 
tlie  defendant  over  the  plaintiff  ceased  upon  her  majority. 
This  may  bo  conceded."  (Citing  cases.)  "  It  may  also  be  con- 
ceded as  a  general  rule  tliat  when  a  guardian  collects  money 
of  his  ward  after  the  ward  readies  hie  majority,  it  would 
establish  the  relation  of  debtor  and  creditor  between  them 
and  entitle  the  ward  to  maintain  an  action  against  him  as  for 
money  received.  Ball  v.  Towson,  4  Watts  &  Serg.  568-9; 
State  ex  rel.  v.  Willi,  46  Mo.  323.  But  does  this  rule  involve 
llic  coLcluaion  of  law  that  if  in  making  the  settlement  of  the 
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guardian's  accounts  with  the  Probate  Court  it  should  include 
in  the  charge  against  him  an  item  received  after  his  ward 
became  of  age,  that  would  constitute  such  error  apparent  of 
record  as  would  entitle  appellant  to  have  it  reviewed  without 
either  motion  for  new  trial  or  in  arrest  of  judgment  in  the 
trial  court  ? 

"Notwithstanding  the  majority  of  the  ward,  the  Probate 
Court  still  has  jurisdiction  to  compel  the  guardian  to  make 
final  settlement  and  to  render  judgment  against  him  for 
the  balance  found  in  his  hands.  If  in  such  settlement 
tiie  court  should  include  an  improper  item,  was  that  any- 
thing more  than  an  error  committed  in  the  progress  of  the 
case?    *    *    * 

"  Without  prolonging  the  opinion  to  unnecessary  length  with 
a  review  of  the  authorities,  I  conclude,  both  on  authority  and 
reason,  that  where  a  guardian  under  color  of  his  office,  either 
during  the  minority  or  majority  of  his  ward,  obtains  posses- 
sion of  the  ward's  money  or  property  before  final  settlement, 
he  is  estopped  to  deny,  when  called  into  court  as  guardian  to 
account  for  it,  that  he  received  it  as  such  guardian.  After 
misusing  his  office  to  carry  to  his  pockets  the  money  of  his 
late  ward — money  which  he  could  not  have  otherwise  obtained 
than  as  guardian — he  should  not  be  heard  to  say,  'It  is  true, 
I  wrongfully  colore  officii  obtained  this  money,  but  will 
account  for  it  only  in  my  individual  character.'  Especially 
must  this  be  so  where  he  seeks  by  the  repudiation  of  his 
guardianship  to  e8ca))e  the  measure  of  liability  which  would 
attach  to  the  fund  as  a  trust  in  his  hands  as  guardian.     *     *    * 

"All  concur.'* 

We  believe  the  foregoing  authorities  satisfactorily  demon- 
strate that  a  guardian  maybe  chargeable  as  such  with  moneys 
received  after  the  majority  of  his  ward,  the  four  cases  cited 
by  counsel  to  the  contrary  notwithstanding." 

Gary,  J.  Tliere  are  upon  this  record  several  important 
questions,  which  will  not  be  considered.  The  suit  is  debt 
upon  the  guardian's  bond,  described  in  Brooks  v.  People,  15 
III.  App.  570,  and  22  111.  App.  694,  conditioned  as  the  Act  of 
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1872,  Sec.  7,  Chap.  64  R.  S.,  requires, amoug  other  tliingB,to 
settle  the  accounts  in  tlie  Conntj  Court, 

The  ward  arrived  at  the  age  of  twenty-one  years  on  the 
25th  day  of  Augnet,  1874.  This  suit  was  commenced  May 
24,  1888.  Under  the  Act  of  April  27, 1877,  a  Probate  Court 
was  established  in  Cook  Connty.  That  act  required  the 
transfwr  from  the  County  Conrt  to  the  Probate  Court  of  "all 
nntinished  hnsinesB  relating  to  guardianship  matters." 

March  4,  1880,  the  Probate  Court  slated  the  tinal  account 
of  the  guardian;  found  him  indebted  to  the  ward  in  the  sum 
of  ¥55,541.10,  and  ordered  the  guardian  to  pay  it  to  the  ward 
within  thirty  days.  Tliat  the  guardian  did  not  obey  that 
order  is  assigned  as  the  breach  of  the  condition  of  the  bond, 
and  is  the  ground  upon  which  the  defendants  in  error,  plaint- 
iffs below,  have  recovered. 

The  plaintiff  in  error,  being  a  snrety  on  the  bond,  contends 
that  the  order  of  the  Fi-obate  Court  is  not  within  the  condi- 
tion of  the  bond,  and  therefore  failure  to  obey  it  is  not  a 
breach. 

Ho  pleaded  ?wn  eat  factum,  to  the  bond;  nul  tiel  record  to 
tlie  order  of  the  Probate  Court;  limitation  of  ten  years  to  the 
cause  of  action;  and  a  special  plea  of  dealings  between  the 
guardian  and  ward  by  which  ho  was  discharged.  To  the 
latter  plea  a  demurrer  was  sustained. 

The  defendants  in  error  insist  that  upon  these  pleadings 
the  question  whether  the  failure  to  obey  the  order  of  tlie 
Probate  Court  was  a  breach  of  the  condition  can  not  be  made. 
The  whole  matter  appears  on  the  face  of  the  declaration,  and 
if  it  shows  no  canto  of  action,  that  is  "  always  a  question  open 
to  consideration,  when  it  falls  within  any  of  the  agaignments 
of  error."  O.  &  M.  Ry.  v.  Wachter,  123  111.  440;  Beadle, 
etc.,  V.  Hyman,  3.S  III.  App.  613.  The  sufficiency  of  the  decla- 
ration was  not  a  question  on  the  demurrer  to  the  last  plea,  as 
the  rule  in  this  Ktate  is,  tliat  a  demurrer  to  one  plea,  good 
or  bad,  will  not  be  carried  back  to  the  declaration  if  snother 
good  plea  is  on  file.  Mix  v.  People,  86  111.  329.  But  "if 
the  declaration  be  so  defective  that  it  will  not  sustain  a  judg- 
ment, that  may  be  taken  advantage  of  on  a  motion  in  arrest 
<jf  judgment,  or  on  error."     Schofield  v.  Settley,  31  III.  515. 
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A  motion  in  arrest  was  made  in  tlie  Circuit  Court,  one 
gi'ound  assigned  bein^  that  "  the  declaration  does  not  support 
the  verdict."  The  plaintiff  in  error  at  the  close  of  the  evi- 
dence also  asked  the  court  to  instruct  the  jury  to  find  forliim 
on  the  ground  that  the  order  of  the  Probate  Court  was  not 
binding  upon  him.  The  denial  of  that  motion  and  the  refusal 
of  that  instruction  are  both  assigned  as  error.  If  the  breach 
assigned  was  no  breach,  the  instruction  should  have  been 
given;  and  not  being  given,  the  motion  in  arrest  should  have 
been  sustained;  so  that  the  question  is  now  before  the  conrt 
whether  a  bond  conditioned  to  settle  accounts  in  the  County 
Court  binds  the  sureties  of  the  guardian  to  the  result  of  such 
settlement  in  the  Probate  Court,  to  which  that  class  of  busi- 
ness, by  a  statute  subsequent  to  the  execution  of  the  bond,  had 
been  transferred. 

The  argument  on  the  affirmative  side  of  that  question  is 
that  "  at  the  time  this  bond  was  signed  the  Constitution  of 
this  State  provided  for  the  establishment  of  Probate  Courts, 
to  bo  given  jurisdiction  of  the  settlement*  of  guardians' 
accounts,  and  when  Seeyle  became  Curtis'  surety  he  must  be 
held  to  have  contracted  with  reference  to  this  provision  of 
law,  the  effect  of  which  might  be  to  transfer  the  accounting 
to  the  Probate  Court." 

The  argument  goes  too  far.  All  legislative  power,  not  pro- 
hibited by  the  Constitution  of  this  State,  or  the  exercise  of 
which  is  not  repugnant  to  the  Constitution,  laws  or  treaties  of 
the  United  States,  is  vested  in  the  General  Assembly.  People 
v.  Marshall,  1  Gilm.  672. 

Sec.  20  of  Article  6  of  the  Constitution  does  not  enjoin, 
but  permits,  the  creation  of  Probate  Courts,  and  the  only 
effect  of  it  is  to  ena])le  the  Legislature  to  do  what  it  might 
have  done  without  that  section,  but  for  the  limitation  of  the 
judicial  power  to  courts  mentioned  in  Sec.  1  of  the  same 
article. 

The  exercise  of  the  power  conferred  by  Sec.  20  therefore 
stands  upon  the  same  footing,  as  to  this  question,* as  the 
exercise  of  any  other  legislative  power.  It  might  with  equal 
reason  be  argued   that   parties   should    be  always  held  to 
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contract  with  reference  to  later  valid  legislation.  But  this 
position,  as  applicable  to  sureties,  has  heen  always  denied: 
Davis  V.  People,  I  Gilm.  409,  and  manj^  cases  since;  and  in 
one  case,  at  least,  where  the  statute  was  approved  before,  but 
took  effect  after  the  contract  was  made:  Mix  v.  Yail,  86 
111.  40. 

But  the  change  by  statute  of  the  time  of  holding  a  court, 
under  the  judgment  of  which  taxes  are  collected,  is  held  not 
to  affect  the  remedy  on  the  bond  of  the  collector,  for  the 
taxes  by  him  collected.     People  v.  McIIatton,  2  Gilm.  731. 

The  Supreme  Court  does  not  define  tlie  distinction,  but 
flouts  the  defense.  That  a  surety  is  bound  only  by  the  letter 
of  his  undertaking  is  a  familiar  rule,  applied  in  this  State  in 
a  multitude  of  cases — rfrom  Reynolds  v.  Hall,  1  Scam.  35,  to 
Vinyard  v.  Barnes,  124  111.  34G,  and  perhaps  later  still. 

There  is  an  exception  as  to  statutory  bonds,  where  the  form 
is  prescribed  and  followed,  whicli  will  be  construed  to  have 
the  effect  given  by  the  statute.  Ilibbard  v.  McKindley,  28 
111.  240.  That  exception  does  not  help  tliis  case,  for  at  the 
time  this  bond  was  given,  tlie  effect  by  statute  as  well  as  by 
form,  was  to  settle  acconnts  in  the  County  Court. 

An  appeal  bond,  w^hich  by  statute  should  liave  been  so  con- 
ditioned as  to  bind  the  surety  to  pay  whatever  judgment 
should  be  rendered  on  the  appeal,  but  which  was  conditioned 
only  to  pay  a  judgment  of  the  Circuit  Court  of  Hancock 
County,  did  not  bind  the  surety  to  pay  a  judgment  rendered 
by  tlie  Circuit  Court  of  McDonou^h  County  on  a  change  of 
venue-     Sharp  v.  Bedell,  5  Gilm.  88. 

This  case  has  been  many  times  approved  and  followed  in 
later  ones.  It  must  tlierefore  be  held  that  the  condition  to 
settle  in  the  County  Court,  and  pay  what  might  bo  '*due  from 
him  on  such  settlement,"  does  not  bind  the  surety  to  a  settle- 
ment in  the  Probate  Court.  No  other  cause  of  action  than  the 
failure  to  obey  the  order  of  the  Probate  Court  is  stated  in  the 
declaration. 

The  argument  that  the  action  of  the  Probate  Court "  may 
fairly  be  considered  a  settling  of  his  account  by  the  guardian 
with  the  ward,"  and  the  failure  to  pay  treated  as  a  breach  of 
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another  portion  of  the  coDdition,  can  not  apply  to  this  decla- 
ration; no  finch  breach  is  aeei^ned;  nor  conid  it  be;  a  settle- 
ment between  parties  is  voluntary  on  both  sides;  the  actioo  of 
the  court  is  not  dependent  on  the  will  of  the  party. 

The  order  of  the  Probate  Court  recites  that  the  court 
refused  to  approve  the  account  presented  by  the  guardian, 
which  showed  that  the  ward  was  indebted  to  the  guardian  sev- 
eral tliousands  of  dollars,  andrestatcdit  upon  an  investigation 
by  the  court.  Such  a  settlement  is  within  the  language  of 
the  condition  to  settle  accounts  in  the  court,  if  the  condition 
had  covered  the  action  of  the  Probato  Court.  Ammons  v. 
The  People,  11  111.  6. 

No  multiplying  of  words  can  make  it  clearer  that  it  is  not 
a  settlement  with  the  ward.  The  judgment  must  be  reversed, 
but  as  the  action  can  in  no. event  be  maintained,  the  cause  is 
not  remanded. 

If  our  views  are  correct,  appeals  by  guardians  from  set- 
tlements of  their  accounts  should  be  secured  by  bonds  suffi- 
cient to  secure  the  amounts  involved,  as  the  original  bond 
does  not  cover  the  action  of  the  court  to  which  the  appeal  is 
taken. 

Of  course  we  do  not  hold  that  the  bond  became  void  by  the 
transfer  from  the  County  to  the  Probate  Court.  All  the  resi- 
due of  the  condition,  except  so  much  as  relates  to  settling  in 
the  County  Court,  remained  in  force,  and  for  any  breach  thereof 
doubtless  an  action  would  lie. 

Judgment  reversed. 
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Peter  Johnson 

V. 

E.  H.  Foreman. 


Landlord  and  Tenant — Recovery  of  Bent — Evidence — Instructions. 

1.    Where  one  is  a  tenant  of  premisefl  for  a  year, under  either  a  written 
or  valid  verbal  lease,  and  the  tenant  sayi  to  the  landlord,  at  the  end  of  the 
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yrar,  tbut  be  will  stay  another  jfenr,  nud  thn  landlord  aseenU  to  it,  and 
rent  ia  pitid  at  the  former  rale,  it  iimouatB  to  a  leasing  For  a  year,  nnd  dom 
not  Create  a  tenancy  from  yenr  (o  yetir.  A  tenancy  from  year  to  year  wit)  be 
created  where  a  tenant  bolda  over  after  the  expiration  of  a  former  lease  for 
one  or  more  years,  and  pays  rent,  nothing  being  mid  between  the  purties  Hi 
to  the  time  he  gball  hold,  andiiuch  a  temmcy  will  be  created  airainst  the  in- 
tention of  the  tenant  where  he  holds  over  withoat  rifflit.  after  (be  eipimtion 
of  a  prior  term  of  a  year,  and  the  landlord  elects  to  hold  him  as  a  tenant, 
and  aignifles  nicb  election.  ■ 

2.  A  tenancy  from  year  to  year  will  not  be  created  agiiinrt  the  contrary 
intention  of  both  perl  ies,  lundlord  an  well  as  tenant,  and  where  evidence  in 
introduced  from  which  a  contrnct  or  agreement  for  a  dehnite  time  at  the 
mme  rent  may  be  inferred,  the  question  must  be  delermined  bb  one  of 
fjct,  whether  the  holding  over  ie  under  eucb  ugreenient  aa  to  a  deGnite  time, 
or  as  a  tenant  from  year  to  year. 

S.  In  an  aclion  to  recover  a  certain  anm  alleged  to  be  due  as  rent,  thi^ 
conrt  holds  as  erroneous  an  instruction,  tbit  -'und^r  the  evidence  the  plaintiff 
ia  entitled  to  recover,"  there  being  an  iistie  of  fact  as  to  the  eiinlence  of 
a  verbal  lease,  which  should  have  been  submitted  lo  the  jury,  and  tbut  the 
judgnieDt  for  the  plaintiff  can  not  stand. 

[Opinion  Hied  May  5,  1891.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  tlie 
Hon.  J.  P.  Altoeld,  Judge,  presiding. 

MesBi'a,  IT.  C.  Bennett  and  W.  A.  Phklps,  for  appellant 

Mr.  B.  J.  Weetheimbe,  for  appellee. 

MoRAN,  P.  J.  This  was  an  action  by  appellee  against  ap- 
pellant to  recover  $75,  as  the  rent  of  certain  premises  for 
one  month.  On  the  trial  of  this  case  in  the  court  below 
the  jury  gave  the  following  instrnctione: 

"Tlie  eonrt  instructs  the  jury  that  nnder  the  evidence  in 
this  case,  the  plaintiff  is  entitled  to  recover  the  rent  for 
Angiist,  18S9." 

On  a  careful  examination  of  the  record,  we  are  compelled 
to  the  conclusion  that  the  condition  of  the  evidence  did  not 
warrant  tlie  court  to  take  from  the  jury  all  queetions  of  fact 
and  direct  a  verdict  for  the  plaintiff.  Tliore  were,  nnder  the 
evidence,  issues  of  fact  fur  the  jury  to  determine,  which  the 
court  was  nut  authorized  to  treat  as  conclusively  settled. 
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Appellant  had  been  for  ten  years  prior  to  May  1,  18S9,  a 
tenant  of  the  fourth  floors  of  Xos.  172  and  174  South  Clark 
street,  Chicaofo,  under  a  Dr.  Bassett,  for  nine  years  under 
written  leases  each  for  a  yearlj'  term  from  May  1st  to  May 
1st,  and  the  last  year  without  a  written  lease.  On  May  4, 
1889,  said  Bassett  made  a  lease  of  the  entire  building  to  appel- 
lee, Foreman,  and  said  Foreman  called  on  appellant,  and  8ome 
conversation  was  had  about  appellant  continuing  in  tlic 
premises.  There  is  a  conflict  of  evidence  between  appellant 
and  appellee  as  to  what  was  said  at  this  interview.  Appel- 
lant testified  that  it  was  agreed  between  them  that  if  he  did 
not  sign  a  lease  he  could  move  out  when  he  pleased,  and 
Foreman  could  put  him  out  whenever  he  wished;  that  he 
would  sign  a  lease  for  one  year  if  the  terms  of  the  lease  suited 
him;  that  he  paid  one  month's  rent,  and  that  Foreman  was  to 
make  out  the  written  lease  and  he  would  look  it  over;  that  on 
the  first  of  June  Foreman  came  with  a  receipt  for  that 
month's  rent,  and  appellant  paid  it,  and  Foreman  left  a  written 
lease  with  him  to  sign;  that  he  looked  it  over  and  took  it  back 
to  Foreman  on  the  3d  of  June  and  told  him  it  was  a  cut- 
throat lease,  and  that  he  would  not  sign  it,  but  would  move 
out,  and  that  Foreman  said  he  would  hold  him  for  a  year's 
rent.  Appellant  moved  out  on  June  20th  and  tendered  the 
keys  to  Foreman. 

Foreman's  account  of  the  transaction  is,  thai  on  the  4th  of 
May  he  called  on  appellant  and  asked  him  if  he  wished  to  stay, 
and  he  said  he  did;  that  Foreman  told  him  he  wanted  SI 00 
per  month  for  the  place,  and  appellant  said  he  had  been  pa}^- 
ing  $900  per  year  and  that  he  could  not  afford  to  pay  more. 
After  some  further  talk,  Foreman  consented  that  appellant 
might  have  the  premises  for  $75  per  month,  and  appellant 
agreed  to  take  them  at  that  rate  for  one  j^ear  and  paid  the 
first  month's  rent.  Foreman  then  left,  saying  that  ho  would 
bring  up  a  lease  for  appellant  to  sign.  On  the  1st  of  June  he 
called  on  appellant  and  received  the  June  rent,  and  handed  to 
appellant  a  written  lease,  which  he  said  he  would  look  over 
and  bring  down;  that  in  a  few  days  after  appellant  came 
down  and  threw  the  leases  on  the  desk  and  said  he  would  not 
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sign  them,  they  were  cut-throat  leases.  WhereupoD,  Foie- 
man  said  to  him,  *'A11  right,  if  you  do  not  sign  them  I  will 
hold  yon  under  a  verbal  lease,  that  is  all."  From  this  evi- 
dence it  is  very  clear  that  there  was  an  issue  of  fact  between 
appellant  and  appellee  as  to  whether  a  verbal  lease  for  a  year 
was  made  between  them  on  the  4th  of  May.  Such  issue  was 
for  the  jury  to  settle.  It  is  probable  that  the  court  in  giving 
said  instructions  meant  to  ignore  such  issue  of  fact,  on  tlie 
theory  that  the  evidence  showed  that  appellant  was  holding 
the  premises  at  the  time  that  appellant  became  assignee  of 
the  reversion  as  a  tenant  from  year  to  year.  If  it  were  true, 
as  a  matter  of  fact,  the  appellant  was  holding  as  a  tenant  from 
year  to  year,  for  the  year  ending  May  1,  1889,  then  by  the 
assignment  of  the  reversion,  he  would  continue  in  that  rela- 
tion under  the  assignee,  unless  by  mutual  consent  or  proper 
notice  that  relation  should  be  terminated;  but  it  is  by  no 
means  clear  that  he  was  holding  as  tenant  from  year  to  year 
during  the  last  year  of  his  occupation  under  Bassett. 

The  testimony  of  Bassett  as  to  that  matter  was  as  follows  : 
After  stating  that  appellant  had  been  a  tenant  of  his  in  the 
premises  for  ten  years,  he  was  asked  if  there  was  a  written 
lease  with  him,  and  answered  :  "  Generally.  The  last  year 
there  was  a  written  lease  made  but  it  was  never  handed  to 
him. 

Q.     Had  you  a  written  lease  with  him  at  any  time? 

A.     Tes,  sir. 

Q.  How  did  they  run — from  year  to  year,  or  month  to 
month? 

A.     From  year  to  year  always. 

Q.  When  did  you  have  the  last  written  lease  with  him 
that  was  signed  ? 

A.     I  think  it  was  in  1888. 

Q.  What  happened  after  that  lease  ran  out?  What  was 
done  when  that  lease  ran  out? 

A.     He  continued'^on  another  year. 

Q.     Without  a  written  lease? 

A.     Witliout  a  written  lease. 

Q.     Was  any  new  arrangement  made  at  all? 
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A.  A^07ie  at  alii  except  for  the  year;  he  said  he  would  stay 
another  yearP 

Appellant,  when  asked  abont  his  occnpation  nnder  Baseett, 
said:  ^'I  occupied  it  nine  years  nnder  lease  and  one  jear 
without  a  lease,  making  ten  years  altogether."  It  can  not  be 
said  that  that  evidence  leads  to  the  certain  conclusion  that  there 
was  established  a  tenancy  from  year  to  year.  What  was  the 
true  inference  to  be  drawn  from  it,  was  a  question  for  the  jnry 
and  not  for  the  court.  From  Bassett's  testimony  it  is  infer- 
able that  there  was  a  verbal  lease  for  another  year  at  the  same 
rental  as  the  prior  year.  There  was  no  written  lease,  but 
appellant  said  he  would  stay  another  year.  Johnson  says, 
"  One  year  without  a  lease;"  but  does  he  mean  without  a  irraV- 
ien  lease  ?  That  is  not  clear,  and  it  is  very  probable  that  l>oth 
witnesses  when  using  the  word  lease,  mean  written  lease  only. 

When  one  is  a  tenant  of  premises  for  a  year,  nnder  either 
a  written  or  a  valid  verbal  lease,  and  the  tenant  and  landlord 
come  together  at  the  end  of  the  year,  and  the  tenant  says  to 
the  landlord  that  he  will  stay  for  another  year,  and  the  land- 
lord assents  to  it  and  rent  is  paid  -".t  the  former  rate,  that  is 
leasing  for  one  year,  and  does  not  create  a  tenancy  from  year 
to  year.  A  tenancy  from  year  to  year  will  be  created  where 
a  tenant  holds  over,  after  the  expiration  of  a  former  lease,  for 
one  or  more  years,  and  pays  rent  nothing  being  said  between 
the  parties,  no  agreement  as  to  the  time  he  shall  hold  being 
made.  So,  also,  such  a  tenancy  will  be  created,  and  against  the 
intention  of  the  tenant,  where  the  tenant  holds  over  without 
right  after  the  expiration  of  a  prior  term  of  a  year,  and  the 
landlord  elects  to  hold  him  as  a  tenant  and  signifies  such  elec- 
tion.    Clinton  Wire  Cloth  Co.  v.  Gardner,  99  III.  151. 

But  it  must  always  be  borne  in  mind  that  a  tenancy  from 
year  to  year  will  not  be  created  against  the  contrary  intention 
of  both  parties,  landlord  as  well  as  tenant,  and  therefore 
where  evidence  is  introduced  from  which  a  contract  or  agree- 
ment for  a  definite  time  at  tlie  same  reht  may  be  inferred, 
the  question  must  be  determined  as  one  of  fact,  wliether  the 
holding  over  is  under  such  agreement  as  to  definite  time,  or 
as  a  tenant  from  year  to  year. 
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If  appellant  held  the  laet  year  from  Bassott  under  a  verlxtl 
agreement  to  continue  for  a  year  at  the  former  rent,  then  lie 
was  not  a  tenaot  from  year  to  year,  but  a  tenant  whoBe  leasu 
terminated  without  notice  from  either  party,  and  by  its  own 
limitation.  But  it  is  argued  in  favor  of  appc'lee,  that  if 
appellant  was  not  a  tenant  from  year  to  year  when  appellee 
became  entitled  to  the  reversion,  he  became  a  tenant  to  appel- 
lee from  year  to  year  by  holding  over  after  the  expiration 
of  hie  prior  lease  and  paying  rent  to  appellee;  that  appel- 
lee, finding  him  in  posseseion,  had  the  right  to  elect  to  hold 
him  as  tenant  from  year  to  year. 

Withont  deciding  whether  appellee  could,  under  the  cir- 
cnmstances  shown  in  this  case,  by  his  election,  hold  appellant 
as  a  tenant  from  year  to  year,  let  us  aeeume  that  he  could  do 
eo.  Then  the  question  aiiees,  did  he  do  sol  We  see  that 
Instead  of  signifying  such  an  electiou,  he  entered  into  negotia- 
tions with  him  for  a  term  of  one  year,  and  contends  that  he, 
in  fact,  made  a  verbal  tease  for  such  term.  True,  appellant 
continued  in  possession  and  [aid  rent,  bnt,  as  we  have  before 
stated,  it  is  for  the  Jury  to  say  undor  what  agreement  he  did 
60.  If  he  hold  under  the  agreement  that  he  claims  was  made, 
or  under  the  one  which  ap|>ellce  claims  was  made,  in  either 
case  he  would  be  holding  under  an  expiess  contract,  and  there- 
fore the  law  will  not  imply  a  contract  to  govern  his  holding- 
"Wilcox  V.  Raddin,  7  111.  App.  594. 

Whatever  view  may  be  taken  of  the  case,  and  on  whatever 
ground  the  plaintiff  may  rest  his  claim  to  recover,  there  was 
an  issue  of  fact  to  be  submitted  to  the  jury,  and  for  the  error 
in  giving  the  jury  the  peremptory  instruction,  the  judgment 
will  be  reversed  and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Albert  Schultz 

V. 

Plankinton  Bank. 

Mortgages — Notes  Due  at  Different  Times — Corporations— Contradi 
fv  Hh — Pra  ct  ice —  Ec  idenee . 

1.  Where  a  mortgaKC  secures  scvera!  notes  due  at  different  times,  and 
there  is  no  agreement  io  the  contrary,  the  notes  are  entitled  to  pHyroent, 
from  the  proceeds  of  the  mortgaged  property,  in  the  order  in  which  tbey 
become  due  and  payable. 

2.  The  rule  of  hiw  is  inflexible,  that  as  between  the  parties  to  a  written 
insitrument,  it  can  not  be  altered  by  parol  proof,  and  this  rule  applies  with 
the  sam"  force  to  exclude  an  altenitiun  of  (he  inipliaition  of  law  that  arises 
upon  a  writing,  aait  does  to  a  change  of  the  written  terms  of  the  instrument. 

3.  It  is  for  the  court  to  draw  inferences  and  conclusions,  and  then  onlj 
from  facts  proved. 

4.  Proof  by  atSdavit  can  only  be  made  by  a  statement  and  verification 
of  such  facts  as  are.  requisite  to  establish  the  principal  fact  sought  to  be 
maintained. 

5.  A  corporation  can  only  make  contracts  through  its  duly  authorized 
agents;  an  atfidavit  setting  forth  a  contract  with  a  corporation,  should  state 
with  what  officer  thereof  the  same  was  made. 

[Opinion  filed  May  5,  1891.] 

In  error  to  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Arba  N.  Watekman,  Judge,  presiding. 

In  1888  Ilenry  Schultz  was  doing  business  in  Milwaukee, 
Wisconsin,  under  the  style  of  "  The  H.  Schultz  Cloak  Manu- 
facturing Company,"  and  was  indebted  to  the  Plankinton 
Bank  of  Milwaukee.  He  desired  to  secure  more  money  from 
the  bank,  and  in  order  to  do  this,  asked  his  son,  Albert  Schiiltz, 
to  indorse  his  note  to  the  bank  for  $2,000,  who  accordingly 
consented  and  indorsed  the  fol 'Owing  note,  at  Chicago : 

"  Milwaukee,  June  18,  1888. 

"  Xinety  days  after  date  I  promise  to  pay  to  the  order  of 
Albert  Schultz  two  thousand  dollars,  payable  at  the  Plankin- 
ton Bank.     Value  received. 

(Signed)         Uknrt  Schultz. 

(Indorsed)        Albert  Schultz." 
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The  indebtedness  owing  the  bank  from  Henry  Schultz  was 
upward  of  $7,500,  all  evidenced  by  the  promissory  note 
above,  and  four  others. 

In  July,  1SS8,  the  bank  requested  Henry  Schultz  to  give 
further  security  for  this  indeb-tedness,  and  to  that  end  pro^ 
posod  that  he  execute  to  it  a  transfer  of  his  stock  in  trade. 

This  Henry  Schultz  at  first  refused  to  do,  insisting  that 
before  protecting  or  secui-ing  the  bank  it  was  his  moral  and 
legal  duty  to  take  care  of  the  said  accommodation  note 
indorsed  by  his  son.  Thereupon,  and  in  order  to  induce  Henry 
Schultz  to  transfer  his  property  to  it,  the  bank  agreed  if  he 
would  make  such  transfer  as  recjuested,  the  bank  would  out 
of  the  proceeds  of  the  property  so  to  be  transferred,  first  pay 
off  and  take  up  said  accommodation  note.  Relying  upon  this 
agreement  by  the  bank,  Henry  Schultz  made  a  chattel  mort- 
gage of  his  stock  to  the  bank,  conditioned  upon  payment  of 
S7,500  evidenced  by  five  notes  described  therein  as  follows  : 
"  Note  for  $2,500  dated  March  3,  1888,  bearing  interest  at  7 
per  cent,  due  on  demand.  Note  for  $500,  dated  May  12, 
1S88,  bearing  interest  at  7  per  cent,  due  August  13,  1888. 
Note  for  $1,250,  dated  June  IS,  1888,  bearing  interest  at  7 
per  cent,  due  September  19,  1888.  Note  for  $2,000,  dated 
June  18,  1888,  bearing  interest  at  7  per  cent,  due  Sep- 
tember 19,  1888  (being  the  note  in  suit).  Note  for  $1,250, 
dated  July  14,  1888,  bearing  interest  at  7  per  cent,  due  Octo- 
ber 15  th." 

On  July  19,  1888,  the  bank  took  possession  under  the  mort- 
gage of  the  stock  of  goods  of  Henry  Schultz,  and  on  August 
3,  1888,  sold  it  lor  $2,900  to  A.  M.Weber,  Henry  Schultz 
consenting  thereto. 

But  the  bank  refused  to  pay  said  note  of  Albert  Schultz 
oat  of  the  $2,900  derived  from  said  sale,  and  brought  the  pres- 
ent action.  The  declaration  contains  the  common  counts, 
and  also  a  count  against  the  defendants  as  indorsers  and  one 
as  cruarantor.  The  defendant,  Albert  Schultz,  filed  several 
]>leas  presenting  his  right  under  the  agreement  of  the  bank 
with  Henry  Schultz  to  have  the  note  paid  first  out  of  the 
proceeds  of  the  sale  of  the  stock  of  Henry  Schultz,  and  also 
alleging  payment. 
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On  approach  of  the  trial  of  the  case  he  moved  for  a  con- 
tinuatice  on  grounds  of  the  absence  of  Henry  and  Anna 
Schnltz,  who  if  present  would  testify  as  follows,  as  stated  in 
the  affidavit  for  continuance: 

"That  said  Henry  Schultz  was  on  or  about  the  19th  day  of 
July,  18S8,  indebted  to  said  plaintiff  in  the  sum  of  about 
seventy-five  hundred  doIlai*s,  including  the  note  in  controversy; 
that  said  amount  was  represented  by  five  or  more  promissory 
notes  of  various  sums;  that  at  said  time  said  Henry  Schultz 
was  engaged  in  said  city  of  Milwaukee  in  the  business  of 
manufacturing  and  selling  cloaks,  and  at  said  time  said  Henry 
Schultz  was  indebted  to  divers  other  parties  in  various  other 
sums,  aggregating  several  thousands  of  dollars;  that  at  said 
time,  said  Henry  Schultz  was  unable  to  promptly  pay  such 
indebtedness,  which  fact  was  well  known  to  said  plaintiff,  and 
that,  as  a  matter  of  fact,  said  Henry  Schultz  did  not  then  and 
there  have  sufficient  assets  to  pay  in  full  all  of  his  liabilities; 
that  said  plaintiff  was  aware  of  such  fact  at  such  time;  that, 
for  the  pur^wse  of  protecting  and  securing  itself,  said  plaintiff 
urged  said  Henry  Schultz  to  make  a  transfer  to  said  plaintiff 
substantially  of  all  his  property  as  security;  that  said  Schultz 
refused  to  do  so  until  urged  and  encouraged  to  do  so  as  here- 
inafter set  forth;  that  said  Henry  Schultz  insisted  to  said 
plaintiff  that  it  was  his  moral  and  legal  duty  to  take  care  first 
of  the  accommodation  paper  so  as  aforesaid  executed  and 
delivered  by  this  deponent,  and  which  is  the  note  in  contro- 
versy, before  protecting  or  securing  the  said  plaintiff;  that 
thereupon  the  plaintiff  agreed  with  said  Henry  Schultz  that 
if  the  said  Henry  Schultz  would,  make  such  transfer  as 
requested  by  said  plaintiff,  said  plaintiff  would,  out  of  the  pro- 
ceeds of  the  property  so  to  be  ti-ansferred,  first  pay  off  and 
take  up  the  said  accommodation  note  of  this  defendant,  bein^ 
the  note  in  controversy;  that  said  Schultz  would  not  have 
made  a  transfer  as  thus  requested  to  said  plaintiff  if  such 
agreement  had  not  been  made,  but  relying  upon  such  agree- 
ment, said  Henry  Schultz  did  make  such  transfer  of  all  his 
property  to  said  plaintiff  upon  the  express  understanding  and 
agreement  that  said  plaintiff  would  convert  said  property  into 
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cash  and  out  of  the  same  first  pay  the  eatd  note  of  this  defend- 
ant; that  said  Henry  SchuUz  did  make  such  ti-ansfei-  to  the 
plaintiff  relying  upon  snch  agreement;  that  snch  agi'eement 
■was  made  at  the  time  of  such  transfer  between  said  Henry 
Schultz  and  plaintiff;  that  faid  plaintiff  did  convcrteaid  assets 
into  cash  and  that  they  realized  at  least  the  sum  of  $2,900 
above  all  expenses  and  costs;  that  said  plaintiff  utterly  failed 
and  refused,  contrary  to  said  agreement,  to  apply  said  $2,900 
toward  the  payment  of  said  note  of  this  defenduut,  but,  on  the 
contrary,  and  in  the  teeth  of  said  agreement,  applied  said 
moneys  toward  the  payment  of  notes  received  by  said  ])laint- 
jff  from  said  Henry  Schultz  other  tlian  the  said  note  which 
is  here  in  controversy;  that  if  tlie  plaintiff  had  applied  said 
payment  as  it  agreed  to  do,  said  note  of  this  defendant  would 
have  been  paid  in  full;  that,  as  a  matter  of  fact,  said  note  was 
paid  in  full  by  said  transfer,  the  only  condition  to  said  trans- 
fer being  that  the  said  property  so  to  be  transferred  and 
converted  by  the  plaintiff  should  realize  enough  to  pay  said 
note;  that  it  did  realize  more  than  enough  to  pay  said  note, 
and  that  said  note  has  been  fully  paid,  both  principal  and 
interest."  To  avoid  a  continnanee,  the  bank's  attorneys 
admitted  this  affidavit  as  evidence.  TIjc  case  was  then  sub- 
mitted to  the  court  without  a  jury,  and,  after  hearing  the 
testimony,  is  found  for  plaintiff,  holding  the  following  prop- 
ositions to  be  the  law: 

"  Ist.  The  court  finds  that  the  matters  and  things  alleged  on 
the  affidavit  of  Albert  Schultz  as  to  an  agreement  between 
Henry  Schultz  and  the  plaintiff  for  securing  the  indebtedness 
of  Henry  Schultz  to  the  plaintiff,  are  in  contravention  of  the 
written  instrument,  viz.,  the  chattel  mortgage  made  by 
Henry  Schnlta  to  the  plaintiff,  and  therofoic,  and  for  that 
reason  only,  the  court  declines  to  consider  such  matters  and 
things.  And  the  conrt  holds,  as  a  matter  of  law,  that  the 
Btateinenta  in  said  affidavit  as  to  the  terms  of  an  agreement 
between  Henry  Schultz  and  the  plaintiff  for  securing  or  paj'- 
ment  of  the  indebtedness  of  Henry  Schultz  to  the  plaintiff, 
ur  any  portion  thereof,  can  not  be  considered  in  this  case. 
(Exception.) 

To(.XL» 
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"  2d.  The  court  holds,  as  a  matter  of  law,  that  the  matters 
and  things  in  the  affidavit  of  Albert  Schultz  and  the  plaintiff 
for  securing  and  paying  the  indebtedness  of  Henrj  Schultz 
to  the  plaintiff  being  rejected  and  not  considered,  the  plaiDtiff 
is  entitled  to  judgment  for  the  amount  of  the  note  made  bj 
Ilenry  Schultz  sued  upon  in  this  case.     (Exception.) 

"  3d.  The  court  holds,  as  a  matter  of  law,  that  if  the  mat- 
ters and  things  set  forth  in  the  affidavit  of  Albert  Schultz,  as 
to  an  agreement  between  Henry  Schultz  and  the  plaintiff  for 
securing  the  indebtedness  of  Henry  Schultz  to  the  plaintiff, 
were  proper  to  be  considered  in  this  case,  such  matters  and 
things  would  constitute  a  good  defense  to  this  suit.'' 

The  motion  for  a  new  trial  was  overruled  and  judgment 
rendered  in  favor  of  plaintiff  for  $2,229.03,  and  error  is  prosr 
ocuted  to  review  said  judgment. 

Messrs.  Kraus,  Mayer  &  Stein,  for  the  plaintiff  in  error. 

Messrs.  Moses  &  Fam,  for  defendant  in  error. 

MoRAN,  P.  J.  It  is  well  settled  in  this  State  that  where  a 
mortgage  secures  several  notes  due  at  different  times,  and 
there  is  no  special  agreement  to  the  contrary,  the  notes  ai*e 
entitled  to  payment  from  the  proceeds  of  the  mortgaged 
property  in  the  order  m  which  they  become  due  and  payable. 
Marseilles  Manufacturing  Company  v.  Kockford  Plow  Com- 
pany, 26  111.  App.  198,  and  cases  there  cited. 

Assuming,  for  the  purpose  of  inquiring  as  to  the  rnle  of 
law  applicable  to  the  question  presented,  that  the  affidavit 
states  facts,  admissible  as  evidence,  as  they  are  therein  stated, 
to  show  that  the  bank  made  the  agreement  which  it  is  con- 
tended it  did  make,  with  reference  to  the  note  indoi'sed  by 
Henry  Schultz,  the  question  is,  was  such  parol  evidence 
admissible  to  vary  the  legal  effect  of  tlie  chattel  mortgage? 

Counsel  for  plaintiff  in  error  have  ingeniously  suggested 
many  theories  and  cited  numerous  authorities  to  support  their 
contention  that  such  evidence  was  admissible  and  competent. 
It  would  be  a  very  great,  and  as  we  view  the  point,  a  profit- 
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loBE  labor,  for  ue  to  enter  npon  a  discnesion  of  the  varions 
(rronnds  and  attempt  to  distinguish  the  manj  caees  on  which 
coungel  contend  that  the  evidence  was  admissible.  We  think 
[there  are  a  few  well  settled  principles  of  law,  which,  when 
considered,  make  it  clear  that  the  written  chattel  mortgage 
can  not  be  varied  in  its  terms  or  legal  eScctby  parol  evidence, 
where  the  question  arisen  between  parties  and  under  circnm* 
stances  as  in  this  case. 

It  may  be  stated  that  the  rule  of  law  is  inflexible,  that  as 
betweenthepartiestoawritteninstrunient, it  cannot  be  altered 
by  parol  proof,  and  this  rule  apijlics  with  the  eame  force  to 
exclude  an  alteration  of  the  in)])lication  of  law  that  arises 
npon  a  writing,  or  in  other  words,  its  legal  effect,  as  it  does 
to  a  change  of  the  written  terms  of  the  instrument.  In 
Mason  T.  Burton,  54  111.  3i9,  it  was  sought  by  one  who  had 
indorsed  a  promissory  note,  to  prove  a  verbal  agreement, 
made  at  the  time  of  the  indorsement,  to  the  effect  that  he 
should  not  be  responsible  as  indorser.  The  Supreme  Court 
said:  "Tliia  evidence  was  properly  excluded.  His  assign- 
ment of  the  notes  meant  that,  in  certain  contingencies  defined 
by  the  statute,  he  would  pay  the  notes,  and  it  meant  this  as 
fully  an  if  this  agreement  had  been  written  out  in  words. 
This  was  the  legal  effect  of  the  assignment,  and  it  can  not  be 
impaired  hi/ proof  of  a  different  parol  agreafient"  By  the 
Supreme  Court  of  the  United  States  it  was  said:  "There  is 
no  rule  of  law  better  settled  or  more  salutary  in  its  application 
to  contracts,  than  tliat  which  precludes  the  admission  of  parol 
evidence  to  contradict  or  eubstantially  vary  the  legal  import 
of  a  written  agreement.  Rentier  v.  Biitik  of  Columbia,  9 
Wheat.  587;  and  see  Martin  v.  Cole,  104  U.  S.  30,  where  the 
cases  are  referred  to,  and  those  liolding  a  contrary  doctrine 
shown  to  have  been  overruled  or  discredited. 

Bnt  it  is  argued  this  rnle  only  applies  between  parties  to 
the  instrument  and  their  privies,  and  appellant  is  neither 
party  nor'privy  to  the  mortgage. 

We  cuin  not  assent  to  the  proposition  that  appellant  does 
not  place  himself  in  the  relation  of  privy  to  the  contract  made 
between  the  bank  and  Henry  Schultz. 
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He  claims  that  for  the  consideration  of  the  ^oods  mort- 
gaged, the  bank  made  a  promise  for  his  benefit.  He  is  seeking 
to  make  his  defense*  to  the  note  bv  insisting  on  the  enforce- 
ment of  the  promise.  If,  in  fact,  such  a  promise  was  ii^ritten 
in  the  mortgage,  and  the  mortgage  not  under  seal,  appellant 
could  enforce  it  in  his  own  name.  If,  instead  of  an  agreement 
to  apply  the  proceeds  of  the  mortgaged  property  to  the  dis- 
charge of  the  note,  the  promise  written  in  the  mortgage  had 
been  to  pay  appellant  a  specific  sum  of  money,  he  conld 
maintain  an  action  for  it  in  his  own  name.  Moore  v.  Honse, 
64  111.  162.  The  agreement  or  promise  is  one  claimed  to  be 
made  by  the  bank  to  Henry  Schultz  for  the  benefit  of  appel- 
lant. His  right  to  maintain  an  action  for  the  breach  of  such 
an  agreement  "does  not  rest  upon  the  ground  of  any  actual 
or  supposed  relationship  between  the  parties  as  some  of  the 
earlier  cases  would  seem  to  indicate,  but  upon  the  broader 
and  more  satisfactory  basis  that  the  law  operating  on  the 
parties  creates  the  duty,  establishes  a  privity  and  implies  the 
promise  and  obligation  on  which  the  action  is  founded." 
Brewer  v.  Dyer,  7  Cush.,  337;  Lawrence  v.  Fox,  20  N.  T. 
268;  Hoffman  v.  Schwabe,  33  Barb.  194. 

The  evidence  of  such  a  promise  is  to  be  found  in  the 
agreement  between  the  original  parties,  and  that  agreement 
must  be  proved  in  accordance  with  the  rules  of  evidence.  K 
it  rested  iu  parol,  then  it  may  be  established  by  parol  evidence; 
if  it  was  reduced  to  writing,  then  the  writing  is  the  best  evi- 
dence and  such  writing  can  not  be  varied  or  its  legal  effect 
altered  by  parol.  Schemerhorn  v.  Vanderheyden,  I  Johns. 
189. 

No  course  of  reasoning  can  take  appellant's  claim  in  this 
case  out  of  the  oj>eration  of  this  rule.  His  only  right  is  based 
on  the  contract,  which  he  says  was  made  by  the  Plankinton 
Bank  with  Henry  Schultz  in  consideration  of  the  mortgage. 
He  introduces  the  contract  in  evidence,  and  claims  under  it 
The  parties  to  that  mortgage  have  made  it  "  the*  authentic 
memorial "  of  the  agreement,  and  for  tlie  ]^arties  to  it  and  all 
who  claim  under  it,  it  speaks  the  whole  truth  upon  the  sub- 
ject-matter.    The  principle  that  one  who  claims  under  a  con- 
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•tract  is  bound  by  this  rule  of  evidence  is  recognized  in  many 
of  the  cases  cited  by  appellant.  Talbot  v.  Wilkins,  31  Ark. 
420;  Reynolds  v.  Magnus,  2  Ired.  30;  Cunningham  v.  Mihier, 
56  Ala.  625;  Manufacturing  Company  v.  Wire  Fence  Co.,  109 
III.  79. 

The  action  of  the  court  in  excluding  the  statements  con- 
tained in  the  affidavit,  is  to  be  sustained  on  another  ground. 
If  the  reason  given  by  the  court  for  excluding  the  affidavit 
was  a  bad  one,  and  we  have  seen  it  was  not,  still  the  action  of 
the  court  in  excluding  it  was  correct  for  the  reason  that  there 
is  no  statement  of  facts  in  the  affidavit  competent  as  evidence. 

The  material  part  of  the  affidavit  is  "  that  thereupon  the 
plaintiflF  agreed  with  said  Henry  Schultz  that  if  the  said 
Henry  Schultz  would  make  such  transfer  as  requested  by  said 
plaintiff,  said  plaintiff  would,  out  of  the  proceeds  of  the  pro|> 
erty  so  to  be  transferred,  first  pay  off  and  take  up  said  accom- 
modation note  of  this  defendant,  being  the  note  in  coptroversy; 
that  said  Schultz  would  not  have  made  a  transfer  as  thus 
requested,  to  said  plaintiff,  if  such  agreement  had  not  been 
made,  but  i-elying  upon  such  agreement  said  Henry  Schultz 
did  make  such  transfer  of  all  his  property  to  said  plaintiff, 
upon  the  express  understanding  and  agreement  with  said 
plaintiff,  that  said  plaintiff  would  convert  said  property  into 
cash,  and  out  of  the  same  first  pay  the  said  note  of  this 
defendant." 

It  will  be  observed  that  the  affidavit  states  tlie  conclusion 
that  the  plaintiff  agreed,  etc.;  no  conversation  or  words  show- 
ing an  agreement  are  set  out,  no  statement  of  facts  from  which 
such  agreement  can  be  inferred;  an  affidavit  should  state  facts, 
and  not  conclusions,  which  are  merely  the  affiant's  opinion. 
It  is  for  the  court  to  draw  inferences  and  conclusions,  and 
then  only  from  facts  proved.  Waarich  v.  Winter,  33  111. 
App.  36. 

*' Proof  is  the  perfection  of  evidence,  for  without  evidence 
there  is  no  proof,  although  there  may  be  evidence  which 
does  not  amount  to  proof.  Proof  by  affidavit  can  only  be 
made  by  a  statement  and  verification  of  such  facts  as  are  req- 
uisite to  establish  the  principal  fact  sought  to  be  maintained." 
Town  of  Dnanesburg  v.  Jenkins,  40  Barb.  574. 
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Here  the  principal  fact  sought  to  be  maintained  was  the 
agreement.  No  issue  can  be  taken  on  a  conclusion,  and  iu 
this  affidavit  there  is  nothing  more  than  the  bald  conclnsion. 
In  Baker  v.  Akerman,  77  Geo.  89,  the  affiant  alleged  that 
he  was  the  surety  for  his  co-defendant,  and  this  fact  was 
known  to  plaintiff,  and  that  plaintiff  ^^made  a  contract  with 
the  principal  defendant  by  which,  for  a  valuable  considera- 
tion, she  agreed  to  indulge  him,"  etc.  The  court  in  discussing 
the  affidavit  said:  ^^  There  is  no  fact  set  out  in  this  affidavit 
upon  which  issue  can  be  taken,  or  on  which  perjury  could  be 
assigned  in  the  event  it  should  turn  out  to  be  false.  The 
statements  are  only  conclusions,  which  it  would  be  the  prov- 
ince of  the  court,  and  not  of  the  affiant,  to  draw  from  facts 
profjerly  stated.  *  *  *  Sucli  general  averments  amount 
to  nothing.  They  are  mere  brutum  fuhnen  and  can  not  be 
passed  upon  by  the  court"  See  also  Gould  v.  Gage,  118 
Penn.  St  ^59;  Erie  City  v.  Butler,  120  Penn.  St  374. 

But  the  affidavit  is  not  only  faulty  in  not  stating  facts  show- 
ing an  agi*eement  It  fails  to  show  with  whom  the  agree- 
ment was  made.  The  plaintiff  is  a  corporation  aiid  can  only 
make  agreements  by  its  duly  authorized  agents.  With  what 
agent  or  officer  was  this  alleged  agreement  made?  It  is 
uncertain  and  evasive  to  say  it  was  made  with  the  plaintiff. 
There  could  be  no  agreement  with  the  plaintiff,  personally; 
then  with  whom  was  the  agreement?  How  could  the  plaint- 
iff disprove  the  allegations  of  this  affidavit  if  it  had  been 
required  to  do  so?  If  the  witness  were  on  the  stand,  he  would 
not  be  allowed  to  state  that  he  made  an  agreement  with  the 
plaintiff.  Such  a  statement  would  be  incompetent,  and  so  it 
is  incompetent  wlien  offered  in  an  affidavit 

"A  corporation  is  a  purely  artificial  body,  and  can  act  only 
through  agents;  hence,  unless  the  receipting  agent  is  set  forth 
to  whom  the  money  has  been  paid,  and  the  special  circum- 
stances attending  such  payment,  the  defendant  might  just  as 
well  swear  to  a  plea  of  payment  with  lessee  and  offer  that  as 
an  affidavit  of  defense."  McCracken  v.  First  Pres.  Con.,  etc, 
111  Penn.  St  109. 

The  affidavit,  in  the  terms  in  which  it  was  drawn,  was  not 
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competent  evidence  to  prove  any  agreement  with  the  plaint- 
iff, and  therefore  appellant  has  no  ground  on  which  to  com- 
plain of  its  exclusion. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Judgmeiit  affirmed. 

Waterman,  J.,  having  decided  this  case  in  the   Circuit 
Court,  takes  no  part  in  its  determination  in  tliis  court. 


B.  B.  Knight  ex  al. 

V. 

St.  Louis,  Iron  Mountain  &  Southern  Railway 

Company. 

Railroads — LiabiWy  as  Caffter  of  Freight — Loss  of  Goods — Bill  of 
Lading — Assignment  of— Suit  Thereou'-Litnitaiions— Practice. 

1.  A  bill  of  lading^  is  a  cboee  in  action,  and  an  assig^nee  thereof  can  not 
maintain  thereon  a  suit  in  hi8  own  name. 

2.  An  opinion  can  not  be  authority  for  what  is  not  mentioned  in  it  and 
what  does  not  appear  to  have  been  su^rgested  to  the  court  from  which  the 
opinion  emanates. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tbe 
Hon.  Eixiott  Anthony,  Judge,  presiding. 

Mr.  A.  M.  Penob,  for  appellants. 

Messrs.  Thomas  J.  Portis,  Chables  B.  Wood  and  Horaoe 
S.   Oajcley,  for  appellee. 

Watermajt;  J.  This  was  an  action  of  assumpsit  brought 
by  appellants  against  the  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company. 

The  declaration  contained  a  count  against  the  railway 
company  as  a  common  carrier,  in  which  it  was  alleged  that 
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the  defendant,  having  received  from  one  G.  T.  Potter  alarge 
number  of  bales  of  cotton,  described  in  certain  bills  of  lading 
acknowledging  receipt  thereof,  thereby  agreed  safely  to  carry 
the  same  from  Texarkana,  in  the  State  of  Arkansas,  to  St 
Louis,  in  the  State  of  Missouri,  and  thence  to  Woonsockct, 
in  the  State  of  Rhode  Island,  and  avers  that,  in  violation  of 
its  promise  and  duty,  and  by  reason  of  its  negligence,  the  said 
goods  became  and  were  wholly  lost.  The  plaintiffs  below 
sued  as  ])urchaser8  of  tlie  cotton  from  Potter  and  assignees  of 
the  bills  of  lading.  The  bills  of  lading  sued  upon  were  simi- 
lar in  their  tenor,  except  as  to  the  description  of  the  articles 
named  tlierein  and  commenced  as  follows : 

" Kectived  from  G.  T.  Potter  the  following  packages,  con- 
tents unknown,  in  apparent  good  order,  marked  and  numbered 
as  per  margin,  to  be  transported  from  Texarkana,  Ark.,  to  St. 
Louis,  and  delivered  to  the  consignee  or  a  connecting  common 
carrier."  The  declaration  contained  also  the  common  counts. 
To  it  was  tiled  tlie  general  issue  and  also  a  plea  of  the  live 
years  statute  of  limitations.  The  plaintiff  replied  to  the  ple«i 
of  the  statute  of  limitations,  that  the  contract  was  in  writ- 
ing. 

Tlie  bills  of  lading  were  variously  marked,  the  following 
example  being  indicative  of  all. 

HAKKKl).  LIST  OF  ARTICLES.  WEIGHT. 

(( t  M)  ^S    20     One  hundred  bales  of  cotton  and 

(SM^  SS     40     Fifteen  bales  cotton,  56,465 

(1*P)  40     Order  shipper. 

100  J.  J.  O'Connor,  Agt 

(PP)  15 

115    Notify  B.  B.  &  R  Kniglit, 

Providence,  B.  L 

The  plaintiffs  do  not  complain  that  they  did  not  receive 
the  numl)or  of  )H>und8  and  bales  of  cotton  marked  asdeiicribed 
in  the  bills  of  lading,  but  they  have  shown  tliat  by  a  private 
understanding  K^twoen  them  and  G.  T.  Potter,  from  whom 
thoy   purchiisod,  it  was  ai-ranged   that  the  marka   (GM)  SS 
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represented  ''good  middling"  cotton,  (SM)  SS  "strict  mid- 
dling," and  (PP)  represented  "  middling,"  and  that  there  was 
between  them  and  Potter  an  understanding  as  to  the  meaning 
,  of  all  the  various  marks. 

The  agent  of  the  railroad  company,  J.  J.  O'Connor,  who 
signed  the  bills  of  lading,  testifies,  and  this  is  not  disputed, 
that  he  had  no  knowledge  as  to  what  any  of  those  marks 
meant;  that  he  was  not  a  judge  of  cotton,  and  could  not  have 
told  one  grade  from  another.  The  case  was  tried  below 
without  a  jury;  the  court  found  for  the  delendant,  finding, 
among  other  things,  that  an  action  of  assumpsit  could  not  be 
maintained  by  the  plaintiffs  in  their  own  names. 

A  bill  of  lading  is  a  chose  in  action,  and  an  assignee  thereof 

can  not  maintain  thereon  a    suit  in  his  own  name.     Buck- 

« 

master  v.  Bree&e,  381;  Bieezely  v.  Jones,  1  Scam.  34;  McJilton 
V.  Love,  13  111.  486-496;  AIcKinney  v.  Alvis,  14  111.  33; 
Chapman  v.  McGrew,  20  111.  101;  Hughes  v.  Trahern,  64 
in  48;  Phillii>s  v.  Wilson,  Adm'r,  25  111.  App.  427;  C.  & 
A-  Ry.  Co.  V.  Maher,  91  111.  312;  Thompson  v.  Dominy,  14 
M-  &  W.  407;  Sargent  v.  Morris,  3  Barn.  &  Aid.  5  Com. 
Law,  277;  Shaw  v.  Railway  Co.,  101  U.  S.  57-563. 

This  docs  not  seem  to  be  disputed  by  appellees,  but  they 
say :  "  We  do  not  sue  upon  the  bill  of  lading  but  upon  an 
implied  assumpsit,  the  bill  of  lading  simply  being  the  evi- 
dence of  transfer  to  assignee." 

Counsel  admit  that  *'  the  contract  not  being  negotiable  can 
not  be  sued  upon  by  the  assignee,"  but  insist  that  a  right  to 
maintain  an  action  of  assumpsit  exists  by  virtue  of  the  im- 
plied promise  of  th.e  carrier  to  deliver  the  goods  to  the 
assignee  of  the  bill  of  lading,  who  in  tlie  present  case  is  the 
owner  of  the  goods. 

One  difficulty  under  such  contention,  with  the  position  of 
ap()el1ee  in  the  present  case,  is  that  these  goods  having  been 
shipped,  and  the  bills  of  lading  made  in  1879,  and  this  suit 
'  begun  in  1888,  the  five  years  statute  of  limitations  was  pleaded, 
to  which  the  plaintiffs  replied  that  the  causes  of  action  were 
based  upon  written  contracts,  and  upon  such  pleadings  the 
case  was  tried. 

Counsel  for  appellees  also  argue  with  great  ingenuity  that 
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the  action  and  the  declaration  may  be  considered  as  in  case, 
notwithstanding  tlie  form  of  the  declaration;  the  fact  that  the 
action  was  treated  in  the  court  below  as  one  of  assumpsit,  the 
general  issue  in  assumpsit  beins^  pleaded,  and  the  following 
statement  placed  by  counsel  for  ap[)ellea  in  the  abstract  of 
the  record:  ''The  above  decIai*ation  is  in  assumpsit,  and  is 
upon  the  implied  promise  arising  from  the  liability  to  carry 
forward  and  deliver  the  cotton  to  the  owner  and  holder  of  the 
bill  of  lading." 

Treating  this  action  as  in  case  would  not  eliminate  there- 
from the  plea  of  the  statute  of  limitations  or  the  replication 
thereto. 

Counsel  say  that  the  declaration  in  this  case  is  a  copy  of 
that  used  in  the  case  of  St  Louis  &  Iron  Mt  Eailway  v. 
Lamed,  103  III.  293,  a  suit  brought  by  an  assignee  of  a  bill 
of  lading,  and  that  no  exception  was  taken  to  the  form  of 
action,  either  by  this  or  the  Supreme  Court 

It  docs  not  api^ear  that  anv  objection  was  made  ontliiB 
account,  or  that  the  attention  of  either  court  was  called  to 
the  form  of  the  action. 

Manifestly,  an  opinion  can  not  be  authority  for  what  is  not 
mentioned  in  it,  and  what  does  not  appear  to  have  been  sug- 
gested to  the  court  from  which  the  opinion  emanates. 

Wo  are  of  the  opinion  that  the  action  brought  in  this  case 
can  not  be  maintained,  and  that  the  judgment  of  the  court 
below  must  be  aflirmeA  Judgment  affirmed. 


40      474,' 

^'''^    ^  Carl  Schwarze 

Herman  Roessler. 

Pract ice ^Eridenee— Account  Books—Sec,  5,  Chcp*  51,  R.  S. 

1.  The  absence  of  entries  in  an  account  book  will  not  warrant  *^  **" 
iiumption  that  ^layments  testified  to  by  witneases  were  not  made  to  the  P^****  ' 
who  kept  it,  and  whoee  busineRR  transactions  were  recorded  therein* 

2.  Such  book  will  not  be  received  as  evidence  of  a  negative  or  to  p^^ 
cxvAi  itcma. 


J 
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[OpiDion  filed  May  6,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
E.  W.  Clifford,  Judge,  presiding. 

Messrs.  Kbatts,  Mater  &  Stein,  for  appellant. 

Mr.  Edmund  Furthmann,  for  appellee. 

Gary,  J.  The  appellee  is  the  surviving  partner  of  the 
firm  of  Roessler  &  Winckler,  mason  contractors. 

In  the  spring  of  1888,  they  were  building  some  houses  for 
the  appellant,  of  which  Henry  Sierks  was  the  architect.  Tlie 
appellant  gave  to  the  architect  a  request  or  order,  as  follows: 

"  Chicago,  March  2,  1888. 
Messrs.  Eoessler  &  Winckler: 

Gentlemen:  Please  pay  to  the  order  of  Henry  Sierks,  Esq., 
the  sum  of  two  hundred  and  fifty  dollars,  and  charge  the 
same  to  my  account  with  yoU. 

Carl  Schwarze.'' 

The  firm  gave  Sierks  the  money,  and  the  present  suit  is  by 
the  appellee  against  the  appellant  in  assumpsit  to  recover  that 
$250. 

Tlie  only  question  in  the  case  is,  whether  the  appellant  paid 
it  to  Winckler  in  his  lifetime.  The  competent  evidence  upon 
that  subject  does  not  make  the  fact  so  clear  that  this  court 
may  assume  that  it  was  or  was  not  paid.  To  prove  that  it 
had  not  been  paid,  the  appellee,  over  the  objection  and  excep- 
tion of  the  appellant,  put  in  evidence  a  firm  account  book,  in 
form  a  ledger,  but  in  fact  their  only  book,  and  one  of  origi- 
nal entries,  kept  by  Winckler,  in  which  the  $250  was  charged 
with  no  corresponding  credit.  To  justify  that,  the  appellee 
relies  upon  Sec  3,  Chap.  51,  R.  S.,  admitting  in  evidence  an 
**  account  book"  under  certain  circumstances,  where  "the  claim 
or  defense  is  founded  on  a  book  account." 

That  statute  prescribes  the  preliminary  proof  upon  which 
the  book  is  to  be  admitted,  but  does  not  at  all  change  the  old 
law  as  to  the  character  of  the  book  that  may  be  admitted,  or 
of  the  items  or  charges  that  may  be  proved  by  it. 
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Several  eases  in  this  State  are  cited  in  Kibbe  v.  Baricx-of  t» 
77  111.  18.  The  old  law  was  that  cash  items  could  not  be 
proved  by  such  books.  Boyer  v.  Sweet,  3  Scam.  120;  Inslcj^ 
V.  Prall,  23  N.  J.  L.  457,  a  very  elaborate  case. 

Much  less  can  the  absence  of  entries  in  such  a  book  bo  evi- 
dence that  payments  testified  to  by  witnesses  were  not  made. 
A  false  entry  would  be  an  act  of  wrong ;  an  omission  to  enter, 
mi^ht  be  mere  negligence  or  forgetf  ulness,  with  no  niativ^Cj 
good  or  bad. 

Account  books  were  held  to  be  no  evidence  of  a  ncg-ative 
in  Morse  v.  Potter,  4  Gray,  292,  and  Winner  v.  Bauman,  ^^ 
Wis.  563. 

The  admission  of  the  book  was  error,  and  the  judgment  ib 
reversed  and  the  cause  remanded. 

Reversed  a7id  remanl^^' 


The  Chicago,    Burlington  &  Quincy   Raile^o^^ 
54  390  Company 

V. 

Margaret  Fitzgerald,  Administratrix. 

Master   and   S errant — Negligence   of    Manter— -Personal    Inju*'*^^^ 
Becovery  for — Fellow-servants — Evidence. 

1.  The  question  as  to  whether  parties  are  fellow-servants  is  a  mired  oM 
of  law  and  fact.  The  facts  may  be  such  as  to  establish  as  a  matter  of  '"^ 
that  parties  are,  or  are  not,  fellow-servants;  and  they  may  also  be««*^^^ 
to  leave  the  question  one  of  fact  to  be  determined  under  proper  evid®*'** 
and  instructions  by  the  jury. 

2.  In  actions  broufjht  for  the  recovery  of  damages  alleged  to  have  ^^ 
occasioned  by  the  negligence  of  employers,  all  evidence  tending  to  ^^^ 
the  consociation  of  the  plaintiffs  with  other  servants,  should  be  adm^t^^^^' 

8.    Evidence  should  not  be  received  as  to  acts  of  negligence  not  ch^^ 
in  the  declaration,  in  a  given  cose. 

[Opinion  filed  May  6,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  ^ 
Hon.  J.  P.  Altgeij),  Judge,  presiding. 
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C„  B.  &  Q.  B.  &.  Co,  V.  Fitzjferald. 
Messrs.  Kkrbigk  &  Allen,  for  appellant. 
Mr.  Edmund  Furthmann,  for  appellee. 

Waterman,  J.  Tliis  action  was  brought  to  recover  the 
pecuniary  loss  sustained  by  the  widow  and  next  of  kin  of 
James  Fitzgerald,  who  was  killed  while  working  for  appel- 
lant. 

The  deceased  was  one  of  some  twenty  men  who  worked 
with  four  engines  moving  empty  and  loaded  cars,  distributing 
them  to. yards  and  manufactories,  and  making  up  trains  in  the 
lumber  switch  yard  of  appellant  in  Chicago.  This  yard  was 
some  three  miles  in  length.  Working  with  the  four  engines 
engaged  during  the  day,  were  four  engineers,  four  firemen, 
four  head  switchmen  and  eight  assistant  switchmen. 

The  usual  course  was  that  each  morning  the  four  engineers 
and  four  firemen  were  assigned  to  different  engines  at  the 
roundhouse.  They  would  not  have  the  same  engines  every 
day,  but  would  be  assigned  to  different  engines  on  different 
days.  They  would  then  take  the  engine  down  to  the  West- 
ern Avenue  yard.  The  twelve  switchmen  would  meet  every 
morning  at  seven  o'clock  at  the  Western  Avenue  yard. 
There,  on  the  arrival  of  the  engines  from  the  roundhouse, 
they  would  be  assigned  to  the  particular  engine  with  which 
they  were  to  work  for  the  particular  day — one  head  switch- 
man and  two  assistant  switchmen  or  helpers  to  each  engine. 

The  deceased  had,  during  the  four  weeks  he  had  been  in 
the  service  of  appellant,  worked  with  Latham,  who  was  the 
ensrineer  of  the  train  which  ran  into  the  one  with  which 
deceased  was  working  at  the  time  he  was  killed.  Deceased 
had  also,  upon  other  days,  worked  with  Mahon,  who  was  the 
liead  switchman  upon  Latham's  engine  at  the  time  of  the 
accident. 

There  was  evidence  that  if  a  crew,  the  men  attached  to  the 
engine,  had  fifty  cars  to  distribute,  another  crew  had  to  assist 
if  it  was  necessary;  that  this  was  not  always  necessary;  that 
the  situation  of  the  tracks  might  be  such  that  one  engine 
cotild  not  place  the  cars  in  a  certain  place,  and  it  would  require 
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the  assistance  of  another  engine  to  do  it;  that  when  one 
crew  was  to  assist  another,  theyardmaster,  if  present,  directed 
it,  if  not,  it  was  done  by  the  mutual  understanding  of  the  two 
crews. 

The  witness  who  had  thus  testified,  was  tlien  asked  what 
other  instances  of  co-operation  there  were  between  the  differ- 
ent switching  crows  in  the  lumber  district.  This  question  the 
court  refused  to  allow  the  witness  to  answer,  and  the  defend- 
ant excepted. 

It  is  difficult  to  see  why  the  court  did  not  permit  an  answer 
to  this  question.  , 

In  the  leading  case  in  this  State  upon  the  question  of  when 
parties  are  to  be  considered  fellow-servants,  the  Supreme 
Court  said:  "Where  servants  are  habitually  consociated  in 
their  daily  duties  (as  most  servants  were  at  an  earlier  day  in 
England),  they  may  well  be  supposed  to  have  an  influence 
over  each  other,  and  a  power  to  promote  in  each  other  can- 
tion,  by  their  counsel,  exhortation  and  example,  at  least  eqnal 
to  that  of  the  master,  and  j^erhaps  greater.     *    *     * 

**But  where  servants  of  a  common  master  are  not  conso- 
ciated in  the  discharge  of  their  duties — where  their  employ- 
ment does  not  require  co-operation' and  does  not  bring  thctn 
together  or  into  such  relations  that  they  can  exercise  an  inflo' 
ence  upon  each  other  promotive  of   proper  caution — in  s^ch 
case,  the  reason  of  the  rule  holding  the  master  responsiW^^^^ 
damages  resulting  from  the  negligence  of  one  of   his  servants 
seems  reasonably  to  apply  with  as  great  force  as  if  a  stranger 
were  the  party  injured.     The  influence  of  one  servant  ^V^^ 
another,  in  the  encouragement  of   caution,  can  not  be  relied 
on   in  such  case,  for   that  can   only  operate  where  they  ar^ 
co-operating  or  are   brought   together  by  their  usual  dnties? 
or  where  there  is  habitual  consociation."     C.  &  N.  W.  Kj' 
Co.  V.  Moranda,  93  III.  315. 

This  language  is,  in  i)art,  repeated  in  the  same  case  in  1^° 
111.  576.  To  the  same  eflFect  are  the  casos  of  Abend  v.  T.  ^' 
&  I.  R  R  Co.,  Ill  III.  203;  C.  &  E.  I.  R  R  Co.  v.  GeaO^ 
110  III.  383,  and  Stafford  v.  C,  B.  &  Q.  R  R  Co.,  11*  I^^' 
2U. 
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Coiiuscl  for  appellee  say  that  the  rule  is  that  parties  are 
fellow-servants  only  when  "their  mutual  duties  bring  them 
into  habitual  consociation."  This  is  directly  opposed  to  the 
rule  announced  in  Abend  v.  T.  H.  &  I.  R.  R.  Co.,  8upra^  in 
which  the  court  liold  that  the  head  blacksmith  of  the  road, 
who  was  killed  in  consequence  of  the  negligence  of  one 
Busse,  acting  as  tlie  conductor  and  engineer  of  a  train  carry- 
ing to  the  scene  of  an  accident  a  wrecking  force,  hastily  made 
np  of  whatever  employes  happened  to  be  within  convenient 
reach,  being  at  the  time  engaged  with  Busse  in  a  common 
employment,  viz.,  removing  a  wreck,  was  a  fellow-servant 
with  said  Busse,  notwithstanding  in  their  ordinary  employ- 
ments they  might  have  no  connection  with  each  other.  But, 
if  the  rule  were  as  contended  by  counsel  for  appellee,  why 
should  not  appellant  have  been  permitted  to  show  all  acts  of 
co-operation  in  order  to  establish,  if  it  can,  habitual  consocia- 
tion? 

We  are  not  prepared  to  say  that  the  evidence  in  tin's  case 
established  that  the  deceased  and  the  crew  of  the  engine,  of 
which  Latham  was  tire  engineer,  were  fellow-servants. 

The  question  as  to  whether  parties  are  fellow-servants,  is  a 
mixed  one  of  law  and  fact.  The  facts  may  be  such  as  to 
establish,  as  a  matter  of  law,  that  parties  are  or  are  not  fellow- 
servants;  they  may  also  be  such  as  to  leave  the  question  one 
of  fact,  to  be  determined  under  proper  evidence  and  instruc- 
tions by  the  jury. 

A  majority  of  the  court  regard  the  record  of  this  case  as 
presenting  a  question  in  this  regard,  which  should  be  sub- 
mitted to  a  jury;  but  all  evidence  tending  to  show  consocia- 
tion should,  in  accordanqe  with  the  rule  announced  in  C.  & 
N.  W.  Ry.  Co.  V.  Morandji,  *?^j9ra,  be  admitted;  and  the  court 
is  unitedly  of  the  opinion  that  the  witness  should  have  been 
permitted  to  answer  tlie  question  asked  as  to  "  other  acts  of 
co-operation." 

The  witness  Putnam,  the  yardmaster  under  whose  super- 
vision the  deceased  worked,  was  permitted,  against  the  objec- 
tions of  appellant,  to  testify  that  he  sent  no  one  back  to  the 
hind  end  of  the  train  the  deceased  was  working  at,  to  flag  a 
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coming  train;  counsel  for  appellee  also  argued  to  the  jury 
tliat  siich  failure  of  Putnam  to  send  a  man  back  was  negli- 
gence, for  which  api^ellant  was  respon^ible. 

No  such  claim  was  set  up  in  the  declaration,  and  conse- 
quently no  such  evidence  should  have  been  received  or  argn- 
ment  made.  Nor  should  it,  for  the  same  reason,  have  been 
argued  to  the  jury  that  the  company  was  bound  to  furnish 
the  deceased  with  a  reasonably  safe  place  to  work  in. 

For  the  errors  indicated  the  judgment  of  the  court  below 

is  reversed  and  the  cause  remanded. 

JSeversed  and  raaanded. 


John  Rogers 

V. 

Mary  E.  Rogers.* 


Beat  Property— Title-— Bill  to  Set  Aside—Evidence. 

Upon  a  bill  filed  to  setaitlde  the  title  of  defendant  to  certain  land^.  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  a  decree  requiring 
him  to  quit-claim  the  property  to  the  complainant. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Heney  M.  Shepard,  Judge,  presiding. 

Messrs.  QiinioNS  &  Kavanagh,  for  appellant. 

Messrs.  Freeman  &  Walker,  for  appellee. 

MoRAN,  P.  J.  Mary  E.  Rogers  was  the  owner  in  fee  of  lot 
5,  block  5,  in  Cleaverville  addition  in  Hyde  Park  township. 
While  so  the  owner,  her  husband,  Thomas  Kogers,  became 
indebted  to  one  William  Harty  in  the  sum  of  $240.  On 
August  29,  1878,  said  Mary  E.  Rogers  signed  a  note  with  her 
said  husband,  Thomas  Rogers,  payable  to  Harty,  for  the 
amount  of  her  said  liusband's  indebtedness,  and  to  secure  itn 
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pajnient  executed  a  trust  deed  to  one  Isaac  H.  Price,  convey- 
izior  gaid  real  estate. 

The  property  was  subject  to  a  prior  incumbrance,  on  which 
said  Mary  E.  Rogers  paid  interest,  and  she  supposed  that  her 
husband  paid  the  debt  to  Harty.  In  September,  1879,  said 
Thomas  Rogers  went  to  Canada  and  applied  to  his  brother, 
John  Rogers,  the  appellant,  for  a  loan  of  money,  telling  him 
that  the  mortgage  or  trust  deed  on  the  property  held  by  Harty 
-was  about  to  be  foreclosed,  and  that  he  needed  money  for 
that  debt  and  for  taxes  and  other  indebtedness.  John  Rogers 
lent  to  Thomas  $1,450,  the  understanding  being  that  Thomas 
wonld  buy  in  the  property  at  the  trustee's  sale  in  John's  name, 
and  that  John  would  hold  thp  property  as  security  until  the 
money  loaned  his  brother  was  repaid,  together  with  interest 
thereon,  and  this  is  substantially  John  Rogers'  version  of  the 
transaction  as  stated  in  his  answer.  On  September  17,  1879, 
a  sale  of  the  land  was  made  by  Price,  trustee,  after  due  adver- 
tisement, and  a  trustee's  deed  was  executed  by  said  Price  to 
said  John  Rogers  for  the  consideration  of  $358.  The  proi> 
erty  was  bid  off  by  Thomas  in  John's  name,  and  the  money 
paid  by  Thomas  to  the  trustee  went  to  pay  Thomas'  debt  to 
Harty  and  some  taxes  and  the  costs  of  the  sale. 

It  is  the  theory  of  appellee,  and  it  is  strenuously  maintained 
by  her  counsel,  that  the  evidence  shows  that  Tliomas  Rogers 
paid  the  note  to  Harty  before  the  stUe  under  the  trust  deed 
-was  made,  and  that  therefore  the  trustee  was  without  power 
to  make  the  sale,  and  the  said  sale  and  deed  thcMcunder  were 
void.  We  do  not  agree  with  counsel  that  the  evidence,  when 
all  considered,  shows  that  the  note  was  paid  before  the  sale, 
but  think  that  the  just  conclusion  to  be  drawn  from  the  facts 
in  proof  is,  that  the  money  to  satisfy  the  note  was  paid  to  the 
trustee  at  the  sale;  but,  though  much  discussion  has  been 
expended  by  the  counsel  for  both  parties  on  the  issue  of 
whether  the  note  was  paid  before  or  after  the  sale,  in  view 
of  the  other  facts  clearly  shown  in  the  record,  that  question 
is  not  a  material  one.  In  either  case  the  result  in  this  suit 
will  be  the  same. 

The  evidence  shows  that  appellee  knew  nothing  of   this 
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sale,  and,  we  think,  also  shows  that  it  was  the  intention  of 
Thomas  Rogers  to  conceal  from  his  wife  the  facts,  and  through 
this  sale  to  get  the  title  to  the  property  into  himself. 

Marj  Rogers  continued  to  pay  the  interest  on  the  prior 
incumbrance  that  was  on  the  property  till  July,  1883,  in 
Ignorance,  as  we  have  seen,  of  the  sale  and  deed  to  John 
Rogers  of  September  17,  1879.  In  1883  John  Rogers, 
through  Thomas,  negotiated  a  loan  on  the  land  of  $2,000,  and 
with  the  proceeds  paid  off  the  former  incumbrance,  and  in 
February,  1886,  he  sold  forty  feet  of  the  land  for  $2,320,  and 
this  bill  was  tiled  by  Mary  E.  Rogers  to  set  aside  his  title  to 
the  balance  of  the  land. 

Now  Jolin  Rogers  was  bound  to  know  when  he  authorized  his 
brother  to  buy  in  the  land  for  him  at  the  sale  under  the  Price 
trust  deed,  that  the  record  title  to  the  land  was  in  Mary  £. 
Rogers,  and  he  is  charged  with  the  knowledge  that  his  said 
ascent  had,  that  the  debt  for  which  the  land  was  bein<r  sold 
was  Thomas  Rogers'  debt.  Buying  the  land  as  he  did,  to 
liold  for  Thomas,  he  could  only  hold  it  as  against  Mary 
R.»gers  for  the  amount  tliat  was  paid  for  it  at  the  trustee's 
sale.  For  any  greater  sum  of  money  than  was  8ufiiciei>t  to 
satisfy  Ilarty's  note  and  the  ex|>eMses  of  sale,  which  he  fnr- 
nislied  to  Thomas,  he  must  look  to  Thomas.  lie  would 
simply  hold  the  legal  title  as  mortgagee  as  against  Mary  for 
the  amount  for  wliich  thp  prof^rty  was  by  her  pledged.  The 
(juestion  is  a  very  different  one  from  what  it  would  be  if  John 
Rogers  became  purchaser  at  the  sale,  as  the  highest  bidder, 
and  to  hold  the  property  for  himself. 

Has  ho  then  received  from  the  sale  of  the  property,  which 
ho  sold,  sufficient  to  pay  him  the  amount  of  the  Harty  loan 
and  interest?  We  have  examined  the  evidence  as  to  the 
items  which  should  be  allowed  to  him,  and  we  find  that  the 
luoooods  of  tlie  sale  of  the  forty  feet  which  he  received, 
oxivodrt  bv  a  few  dollars  the  amount  of  the  Price  sale,  and  all 
other  clain)s  for  taxes  and  interest  which  he  can  legitimately 
c'uim  against  the  property. 

Thoroforo  tho  decree  of  the  court  below,  requiring  the 
dofondunt  to  quit-claim  the  property  to  Mary  E.  Rogers,  is 
«H>rroot  aiui  must  bo  atBrmed.  Decree  affirmed. 
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John  W.  Doane  |mo.  m 

V. 

Union  National  Bank  and  W.  C-  D.  Qrannis. 

Insolvency — Assignment — Jurisdiction  qf  County  Court, 

1.  The  County  Court  does  not,  in  the  administration  of  the  estates  of 
insolvents,  possess  (^neral  equity  powers. 

2.  A  person  said  to  be  indebted  to  an  insolvent  estate  is  not  deprived  of 
his  right  to  a  trial  by  jury  because  the  estate  of  his  alleged  creditor  is  being 
administered  under  the  general  assignment  law  in  the  County  Cour£. 

3.  The  County  Court  can  not  compel  the  purchaser  at  a  sale  of  the  assets 
of  an  insolvent  estate  to  pay  more  than  the  amount  of  his  bid,  although  it 
may  be  of  opinion  that  it  improvidently  ordered  the  sale. 

4.  By  analogy  it  would  seem  that  a  creditor  of  an  insolvent  estate  who 
has  received  more  than  his  proper  dividend,  can  not  be  summarily  ordered 
to  repay  the  same,  but  should  be  proceeded  against  by  suit. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  tbe  Hon. 
Elbert  H.  Gaby,  Judge,  presiding. 

Messrs.  Hanect  &  Merrick,  for  appellant. 

It  is  a  familiar  principle  of  law,  and  the  rule  has  been  fol- 
lowed universally  by  our  Supreme  Court,  that  the  rights  of  a 
purchaser,  who  is  not  a  party  to  the  record,  under  a  decree 
whichis  not  void,  acquired  while  the  decree  is  in  force,  will 
not  be  affected  by  a  subsequent  reversal  of  the  decree  for 
error.     Feaster  v.  Fleming,  56  111.  457. 

A  purchaser  is  not  responsible  for  a  misapplication  of  the 
purchase  money.  Whitman  v.  Fisher,  74  111.  147;  Mulford 
V.  Beveridge,  78  111.  456. 

It  is  the  policy  of  the  law  to  maintain  judicial  sales.  All- 
man  et  al.  V.  Taylor  et  al.,  101  III.  185. 

If  a  court  has  jurisdiction  of  the  persons  of  the  parties  and 
of  the  subject-matter,  its  decree  will  be  conclusive  until 
reversed  or  annulled  in  some  direct  proceeding;  and  the  title 
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to  the  property  acquired  at  a  sale  under  such  a  decree,  by  a 
stranger  to  the  record,  will  be  upheld,  althongh  the  decree 
itself  may  afterward  be  reversed  for  manifest  errqr.  All- 
man  et  al.  V.  Taylor  et  ul.,  supra. 

Messrs.  Trumbull,  Willits,  Eobbins  &  Tbumbull,  for 
appellees. 

If,  as  assumed  by  appellant's  counsel,  the  position  of  appel- 
lant be  that  of  a  purchaser  only  under  the  order  of  sale,  and 
not  of  a  creditor,  it  is  doubtful  if  the  cases  they  cite  would 
be  applicable.  Such  a  purchase  is  protected  only  to  the 
extent,  to  which  the  court  has  the  power  to  enter  the  order. 
The  County  Court  doubtless  had  the  power  to  order  the  sale, 
but  had  it  also  the  power  to  provide  in  the  order  that  the 
claims  against  the  estate  should,  at  their  face,  be  received  in 
payment  when  the  purchase  price  was  less  than  the  total 
of  claims?  This. was,  in  effect,  providing  that  the  assets 
should  be  applied  to  the  payment  in  full  of  part  of  the  cred- 
itors to  the  exclusion  of  others.  This  is  in  direct  violation  of 
one  provision  of  the  statute,  from  which  alone  the  County 
Court  derives  its  jurisdiction. 

But  the  attitude  of  appellant  was  not  only  that  of  a  pur- 
chaser, but  also  that  of  a  creditor  of  this  estate,  who  has 
received  an  excessive  dividend.  In  legal  effect  it  is  as  if 
appellant,  as  purchaser  under  this  order  of  sale,  had  paid  the 
$97,344.41  in  cash  to  the  assignee  for  the  assets,  and  this  snra 
had  been  paid  back  to  him  as  a  creditor  of  the  estate  as  divi- 
dends upon  the  claims  purchased  by  him.  It  was  not  as  a  pur- 
chaser, but  as  a  creditor,  representing  three-fourths  in  num- 
ber and  amount  of  all  the  indebtedness  of  the  estate,  that 
appellant  appeared  before  the  County  Court  and  induced  tliat 
court  to  enter  the  order  of  sale,  by  consenting  thereto. 

No  argunient  is  necessary  to  show  that  there  exists  some- 
where a  remedy  to  recover  back  from  a  creditor  receiving 
by  mistake  more  than  his  pro  rata  dividend,  the  excess  so 
received.  Before  our  statute  a  court  of  equity  had  un- 
doubted jurisdiction  of  assignments,  and  to  enforce  at  the 
suit  of  any  creditor  thereunder  a  proper  distribution  by  the 
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assignee,  and  compel  a  creditor  receiving  an  excessive  dividend 
to  refund  the  excess  to  the  end  that  proper  distribution  might 
be  made.  That  such  remedy  is  not  destroyed  by  a  statute 
which  expressly  secures  equality  among  creditors,  is  clear. 
The  only  real  question  here  is,  where,  under  the  circumstances 
of  this  case,  such  remedy  must  be  sought — in  the  court  of 
equity  or  in  the  County  Court 

The  statute  does  not  create  assignments  for  creditors;  they 
existed  before  its  passage.  Its  sole  object  is  their  regulation 
and  control.  The  only  new  right  created  by  it  is  that  of 
equality  among  creditors,  which  it  secures  by  abolishing  pref- 
erences. The  statute  creates  an  exclusive  jurisdiction  in  the 
County  Court,  or,  more  properly,  transfers  to,  and  makes 
exclusive  in,  the  County  Court  a  jurisdiction  previously  exist- 
ing in  the  court  of  chancery.  By  that  statute,  "  full  author- 
ity and  jurisdiction  is  *  *  *  conferred  upon  the  county 
courts  *  *  *  to  execute  and  carry  out  the  provisions  of 
this  act."  The  most  important  of  these  is  that  securing 
equality  among  creditors,  which  was  violated  by  the  order  of 
October  12,  1888.  To  sustain  appellant  on  this  point,  it  is 
necessary  to  hold  that  if,  by  mistake,  one  creditor  is  paid 
more  than  his  proper  dividend,  the  County  Court  is  power- 
less to  6rder  the  creditor  (a  party  to  the  proceedings)  to 
retui-n  the  excess  of  dividend,  and  the  only  remedy  is  a  suit 
in  some  other  court. 

On  the  hearing  in  the  lower  court  this  position  was  main- 
tained on  the  ground  that  the  jurisdiction  of  the  County  Court 
existed  only  while  the  fund  was  in  the  hands  of  the  assignee, 
and  after  it  passed  from  him  the  County  Court  lost  jurisdic- 
tion over  it.  In  direct  contradiction  to  this  position  is  the 
case  of  Field  v.  Eidgely,  116  111.  424. 

In  that  case  the  County  Court  ordered  the  assignee  to  pay 
some  of  the  creditors  in  full,  by  reason  of  a  lien  which  they 
had  upon  the  estate  prior  to  the  assignment,  and  after  he  had 
done  this  and  the  fund  had  passed  from  his  possession,  other 
creditors  tiled  a  bill  in  chancery  denying  the  validity  of  the 
lien  and  seeking  to  recover  the  fund.  But  the  Supreme 
Court  held  that  their  remedy  was  an  application  to  the  County 
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Court  to  set  aside  its  order,  and  Laving  failed  to  do  this  the 
order  was  conclusive  upon  them.  These  appellees  have 
strictly  followed  the  lino  of  practice  indicated  bj  this  case, 
and  under  that  decision  it  is  difficult  to  conceive  what  course 
is  open  to  them,  except  the  one  they  have  taken. 

Counsel  for  appellant  also  seem  to  deny  the  power  of  tbe 
County  Court  to  modify  or  reverse  an  order  after  the  term  at 
which  the  order  was  entered.  Tliis  is  the  rule  as  to  final 
judgments  and  decrees,  but  it  has  no  application  to  interloc- 
utory orders.  Ball  v.  Leonard,  24  111.  148.  The  order  for 
October  12,  1SS8,  was  of  that  character,  as  are  all  orders  in 
assignment  cases  except  the  one  finally  disposing  of  the  case. 
That  such  orders  are  subject  to  be  modified  or  set  aside,  see 
Field  V.  Riilgely,  supra;  Hanford  Oil  Co.  v.  First  National 
Bank,  126  III.  584. 

In  this  last  case  the  court  held  that  notwithstanding  an 
order  unqualifiedly  recognizing  the  lien,  the  lien  creditor 
*^  was  required  to  know,  that  while  the  court  retained  juris- 
diction, tlie  order  was  subject  to  modification  or  to  be  ect 
aside,  and,  upon  proper  application,  it  was  the  duty  of  tlie 
court  to  set  it  aside  or  modify  it,  if  necessary  to  protect  tlie 
rights  of  parties  in  interest,  or  to  distribute  the  estate  con- 
formably to  law." 

The  rule  contended  for  by  ap})ellant  would  be  productive 
of  embarrassment  in  the  adminit^tration  of  insolvent  estates. 
Orders  therein  are  necessarily, sometimes, entered  hastily, and 
before  all  the  creditors  are  known  or  can  be  notified.  Great 
injury  must  result,  if  an  order  which  happens  to  be  entered 
on  the  last  day  of  a  term,  is  not  subject  to  modification  after- 
ward. 

In  the  case  at  bar  the  order  of  sale  waa,  doubtless,  entered 
inadvertently,  and  in  the  mistaken  belief  that  all  claims  had 
been  secured.  Should  not  the  County  Court  be  given  the 
power  to  correct  its  own  mistakes! 

WATKioiAy,  J.  On  August  31, 1888,  Samuel  Bliss  made  a 
voluntary  assignment  to  George  M.  Boguo,  for  the  benefit  of 
creditors. 
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In  October  thereafter,  by  an  arrangement  honestlj  believed 
to  be  advantageous  to  all  parties,  and  entered  into  with  the 
fall  knowledge  of  the  court  and  in  perfect  good  faith,  the 
assignee  having  ascertained  that  tlie  claims  would  amount  to 
some  $97,000,  John  W.  Doane,  the  appellant,  proposed  to 
furnish  the  assignee  with  money  enough  to  pay  the  claims 
and  to  buy  all  the  assets. 

The  assignee  reported  to  the  court  that  the  claims  amounted 
to  $97,344.31,  and  that  Edward  J.  Ilolden  had  proposed  to 
buy  the.  same  for  that  sura,  paying  for  them  by  a  surrender 
of  claims  to  that  amount;  and  thereupon  on  October  12, 188S, 
the  court  ordered  that  such  sale  be  made  unless  objection 
should  be  made  by  October  15th.  Ko  objection  was  made, 
and  November  5th  the  assignee  reported  that  he  had  made 
such  sale,  claims  to  the  amount  of  $99,242.92  having  been 
assigned  to  him  by  said  Holden,  the  amount  previously 
reported  having  been  increased  by  accumulated  interest  and 
the  addition  of  a  few  small  claims  for  labor.  The  assignee 
also  reported  that  Holden  had  agreed  to  pay  any  claims  that 
might  arise  out  of  the  Kockford  business  done  by  said  Bliss; 
thereupon  the  assignee's  report  was  approved  and  the  sale 
confirmed. 

Appellant,  it  ap{)ears,  did,  through  Holden,  place  money  in 
the  hands  of  the  assignee  to  the  amount  of  more  than  the 
claims  as  then  stated,  which  money  the  assignee  used  in  paying 
claims,  taking  an  assignment  of  them  to  Holden;  the  creditors 
voluntarily  threw  off  some  $6,000  from  their  claims  as  a  dona- 
tion to  Mrs.  Bliss,  which  money  was  given  to  her. 

The  assignee,  after  pajnng  all  the  claims,  together  with  the 
costs  and  expenses  of  the  assignment,  had  of  the  money 
placed  in  his  hands,  as  aforesaid,  some  $8,000,  which  ho 
returned  to  Holden.  Appellant's  name  was  not  mentioned  in 
any  of  the  proceedings,  but  it  was  well  known  that  it  was  he 
who  furnished  the  money.  After  all  this  was  done,  the 
Union  National  Bank  filed  in  the  County  Court  a  claim  against 
said  Bliss,  it  lieing  based  upon  his  liability  upon  an  appeal 
bond  which  he  had  signed. 

January  10, 1890,  the  bank  filed  its  petition,  setting  up  the 
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presentation  to  the  assignee  of  its  claim  on  November  30, 
ISSS,  the  sale  of  the  assets^  and  asking  that  Holdeu  and 
Doane  be  required  to  answer  the  petition,  and  that  the  order 
of  sale  of  October  12,  188S,  be  amended  and  modified  by 
strikino^  therefrom  the  words,  "In  the  surrender  and  transfer 
at  their  face  value,"  and  inserting  in  lieu  thereof  the  words, 
"  In  the  surrender  and  transfer  at  the  saiiie  percentage  on 
the  dollar  as  $1)7,344.41  shall  be  to  all  the  claims  proven 
against  said  estate  within  the  time  fixed  by  the  statute;"  that 
Ilolden  and  Doane  be  ordered  to  repay  to  the  assignee  for  the 
benefit  of  the  petitioner  a  sum  equal  to  such  proportion  of 
their  claim  as  the  sum  of  §37,844.41  shall  be  to  the  total 
amount  of  all  claims  proven  against  the  estate. 

Ilolden  and  Duane  being  cited  in,  appeared  and  answered 
the  ])etition,  denying  the  jurisdiction  of  the  court  to  require 
either  of  them  to  do  anything  in  the  premises.  Doane  also 
insisted  that  he  had  nothing  to  do  with  the  matter,  except  to 
furnish  Ilolden  with  the  money  with  which  to  purchase  cer- 
tain assets  of  the  insolvent.  From  the  testimony  taken^  the 
fore<i:oing  may  be  said  to  fairly  appear. 

The  court  directed  that  the  order  of  sale  be  amended  as 
prayed,  and  that  Doane  pay  to  the  assignee  for  the  use  of  the 
|)etitioner,  $1,371.01  within  ten  days,  the  question  of  the 
petitioner's  right  to  recover  from  the  assignee  being  reserved. 

It  may  be  conceded,  as  is  argued  by  appellee,  that  the 
order  of  the  County  Court  directing  the  sale  of  the  assets  for 
897,344.41,  to  be  paid  in  "  the  surrender  and  transfer  at  their 
face  value  "  of  claims  to  that  amount,  was  in  violation  of  the 
statute,  but  it  does  not  follow  that,  having  authorized  the 
assignee  to  make  a  sale  upon  certain  terms,  and  the  sale  having 
been  so  made  and  confirmed  by  the  court,  it  can  now  change 
the  terms  of  sale. 

It  takes  two  to  make  a  bargain.  Mr.  Holden  or  Mr.  Doane 
made  a  certain  offer  that  was  accepted,  the  trade  was  made, 
the  goods  delivered,  and  the  consideration  paid  as  agreed.  It 
mav  be  the  case  that  if  tlie  assets  sold  were  intact  and  could 
bo  handed  Wck,  the  court  finding  that  it  has  authorized  and 
confirmed  a  sale  upon  terms  that^  ought  not  to  have  been 
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asjreed  to  might  direct  Ilolden  and  Doane  to  retirrn  the  assets 
and  take  back  the  surrendered  claims.  But  can  the  court 
siuiply  say  to  them,  you  are  held  to  your  bargain  to  take  the 
assets  upon  the  terms  agreed  upon,  and  also  to  pay  a  sum 
M-hich  the  court  now.  finds  it  ought  then  to  have  made  you 
agree  to  pay  ? 

Let  us  bear  in  mind  that  this  is  not  a  case  of  fraudulent 
dealing  or  representation,  but  an  instance  wheroin  the  seller 
has  not  asked  as  much  as  he  ought  and  would  have  done,  had 
he  known  then  what  he  knows  now. 

It  is  said  that  the  attitude  of  appellant  is  that  of  a  creditor 
who  has  received  an  excessive  dividend.  He  might  be  so 
regarded  if  the  offer  to  purchase  tlie  assets  had  been  to  pay 
cash  for  them,  but  it  is  manifest  from  all  of  the  order  of  sale 
that  18  shown  in  this  record,  that  it  was  not  a  sale  for  cash 
but  a  sale  for  $97,344.41,  to  be  paid  by  the  surrender  at  face 
value  of  claims  to  that  amount. 

If  any  one  must  respond  to  the  petition  for  the  mistake  in 
making  such  a  sale  it  is  tlie  assignee  and  not  the  purchaser, 
who  has  fully  carried  out  the  bargain,  he,  with  the  consent  of 
the  court,  made. 

The  question  of  tlie  jurisdiction  of  the  court  to  make  the 
order  upon  appellant  to  pay  the  sum  of  $1,371.01  to  the  as- 
signee, is  an  important  one.  He  is  ordered  to  pay  this  within 
ten  days;  if  he  fail  he  may  be  attached  and  imprisoned  for 
contempt.  His  name  does  not  appear  in  any  of  the  proceed- 
ings for  the  sale  of  these  asKsets  or  the  surrender  of  these 
claims.  It  is  only  by  evidence,  extrinsic  the  record,  that  the 
conclusion  is  reached  that  he  was  really  the  purchaser  at  this 
sale. 

If,  under  these  circumstances,  this  order  may  be  made, 
then  any  member  of  the  community  may  at  any  time  bo 
required  to  pay  into  the  Ccunty  Court  whatever  sum  it  shall 
appear  the  assignee  of  some  insolvent  has  either  paid  to  some 
creditor  as  a  dividend,  or  ought  to  have  received  from  some 
purchaser  on  a  sale  of  assets.  The  fact  that  the  name  of  the 
person  against  whom  the  order  is  made,  nowhere  appears  in 
the   proceedings,  is  of  no  consequence,  if  tlie  court,  upon  evi- 


490  Appellate  Courts  of  Illinois. 

Vol.  40.]  D'Xine  v.  Union  National  Bank. 

dcnce  heard,  becomeB  convinced  that  he  was  the  real  purchaser 
or  creditor.  In  a  matter  in  whicli  a  party  has  never  appeared 
he  is  cited  into  court  and  summarily  ordered  to  pay  a  large 
sum  of  money.  By  analogy  to  the  cases  in  which  an  executor 
pays  legacies,  it  afterward  appearing  that  the  assets  thus  di£- 
tributed  are  needed  to  pay  creditors,  or  pays  certain  creditors 
in  full,  and  the  estate  thereafter  proves  to  be  insolvent,  it 
would  seem  that  if,  as  is  contended  by  appellees,  Doane  is  a 
creditor  who  has  received  full  payment  when  not  entitled 
thereto,  the  sum  it  is  claimed  he  onght  to  repay  can  only  be 
recovered  by  suit  regularly  "iiid  jn-opcrly  instituted  against 
him.  Walker  v.  Hill,  17  Mass.  379  ;  Williams  on  Executors, 
lu36,  note;  p.  989,  note  8;  1836,  note  r,  2  ;  Lawson,  Adm'n  v. 
Uambrough,  10  B.  Monroe,  147;  Rogers  v.  Weaver,  5  Ohio, 
536;  Eichards  v.  Nightingale,  9  Allen,  149;  Schouler  on  Ex- 
ecutors and  Administrators,  Sec.  491. 

The  Countv  Court  does  not,  in  the  administration  of  the 
estates  of  insolvents,  possess  general  equity  powers.  Preston 
V.  Spaulding,  120  111.  208. 

While  the  County  Court  has  full  power  to  pass  upon  all 
legal  and  equitable  claims  against  the  insolvent  estate  (Field 
V.  Ridgely,  116  111.  424),  it  does  not  follow  that  as  to  persons 
said  to  be  indebted  to  the  estate,  it  has  the  power  to  cite  them 
into  court  and  summarily  order  them  to  pay. 

A  person  said  to  be  indebted  to  an  insolvent  estate,  is  not 
deprived  of  his  right  to  a  trial  by  jury  because  the  estate  of 
liis  alleged  creditor  is  being  administered  under  the  general 
assignment  law  in  the  County  Court. 

We  are  of  the  opinion  that  the  order  of  the  County  Court 
made  upon  the  petition  of  appellees,  March  5, 1890,  was  un- 
autliorized,  and  it  is  reversed  and  the  proceeding  remanded 
to  that  court,  with  directions  to  dismiss  the  petition  as  to  said 

John  W.  Doane. 

Heversed  and  remanded  with  directions. 

MoRAN,  P.  J.  I  do  not  concur  in  the  opinion  reached  in 
this  case. 
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Henry    Curtis 

V. 

Abner  M,  Wright  et  al. 

Ga  mi  ft  g— Board  of  Trade — Opt  ions — Commission — Suit  to  Recover-' 
Eviden  ee — In  struction  8. 

1.  VVbefber  or  not  in  a  given  case,  deals  upon  the  Board  of  Trade  were 
gambling  transactions,  is  for  the  jury  to  decide  in  view  of  all  the  evidence, 
and  in  the  absence  of  error  of  law  their  finding  is  conclusive. 

2.  The  facts  that  the  person  so  dealing  never  received  andpuid  for,  and 
never  delivered  any  of  the-  products  bought  or  sold,  and  that  his  deals  would 
aggregate  a  large  amount,  are  proper  to  go  to  the  jury  in  connection  with 
other  evidence,  but  are  not  conclusive  that  such  deals  were  gambling 
transactions. 

3.  In  an  action  brought  to  recover  a  balance  on  account  of  commissions 
and  money  advanced,  claimed  to  be  due  from  defendant  to  plaintiffs  for 
certain  tran^^actions  in  grain  and  produce  on  the  Board  of  Trade,  this  court 
Jiolds  that  an  instruction  in  behalf  of  defendant  touching  the  transaction  of 
business  upon  the  board  through  brokers  was  properly  refused,  and  declines 

.to  interfere  with  the  judgment  for  the  plaintiffs. 

[Opinion  tiled  May  5,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  J.  P.  Altgeld,  Judge,  presiding. 

Messrs.  Baenum,  Evans  &Barnum  and  D.  V.  Samuels,  for 
appellant 

Messrs.  Fbancis  A.  Eiddle  and  John  S.  Stevens,  for 
appellees. 

MoEAN,  P.  J.  This  action  was  brought  to  recover  a  bal- 
ance on  account  of  cominissions  and  money  advanced,  claimed 
to  be  due  from  appellant  to  appellees  for  certain  transactions 
in  ^rain  and  produce  on  the  Chicago  Board  of  Trade.  On  the 
trial  before  a  jury  appellees  recovered  a  verdict  for  the 
amount  of  the  claim,  and  from  the  judgment  entered  thereon 
this  appeal  is  prosecuted. 
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Apjiellant  claims  that  the  transactions  conducted  by  appel- 
lees for  him  on  the  Board  of  Trade  were  gamblinoj  deals;  that 
all  the  sales  and  purchases  were  made  with  the  onderstanding 
that  there  should  be  no  receipt  or  delivery  of  the  particular 
commodity  dealt  in,  but  that  all  transactions  were  to  be  settled 
on  differences.  Appellees  deny  this  and  insist  that  the  busi- 
ness conducted  for  appellant  was  legitimate  and  bona  fide  and 
was  an  actual  buying  and  selling  of  products  for  future  deliv- 
ery. Upon  this  issue  of  fact,  the  parties  were  by  themselves 
and  their  witnesses  before  the  jury,  upon  a  \^ry  full  presen- 
tation on  both  sides  of  the  conversations  of  the  parties  and 
their  correspondence  before  and  during  the  time  of  the  trans- 
action of  the  business,  as  well  as  all  the  circumstances  having 
any  legitimate  tendency  to  throw  light  on  the  general  course 
of  dealing,  and  also  on  particular  transactions. 

If  there  was  no  error  of  law,  the  verdict  must  be  taken  as 
determining  that  the  business  done  was  regular  and  lawful, 
and  was  not  gambling  or  dealing  in  options,  in  the  sense  that 
such  dealings  are  forbidden  by  law.  It  is  urged  upon  us  that 
the  verdict  is  clearly  against  the  weight  of  the  evidence.  The 
fact  cited  as  conclusive  is,  that  appellant  never  received  and 
paid  for,  and  never  delivered  any  of  the  products  bought  or 
sold,  and  that  his  deals  would  aggregate  a  large  amount. 
Such  facts  are  projier  to  go  to  the  jury  in  connection  with  a!l 
the  other  evidence,  but  they  are  by  no  means  conclusive  that 
the  transactions  are  gambling  transactions,  and  may,  in  any 
given  case,  have  but  very  slight  significance.  It  may  be  true, 
if  a  course  of  dealing  is  carried  on  on  the  Board  of  Trade  in  the 
most  perfect  good  faith,  that  the  parties  dealing  will  not  be 
called  on  to  receive  or  deliver  the  actual  product  bought  or 
sold.  One  may  sell  and  contract  to  deliver,  with  the  valid 
intention  of  delivering  the  article  to  the  purcliaser,  but  xij 
transactions  by  himself  and  by  other  dealers,  the  sale  may  be 
offset  against  a  purchase  of  a  similar  option,  and  rung  up  and 
settled  in  the  clearing  house  without  tlie  actual  receipt  or 
delivery  by  the  particular  dealer  of  the  articles  bought  or 
sold.  What  is  true  of  one  such  contract  is  ti*ue  of  a  hun- 
dred or  a  thousand   others,  and  it  is  not  correct  to  say  that 
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there  is  no  actual  wheat  or  other  product  in  such  a  series  of 
"  rung  up  "  transactions.  One  lot  of  whe^t,  when  the  deals 
come  to  be  rung  up,  will  serve  to  satisfy  the  obligations  of 
many  different  purchasers  or  sellers.  Therefore,  in  carrying 
out  transactions  made  on  the  Board  of  Trade,  in  strict  accord- 
ance with  its  rules,  and  with  the  law  and  in  good  faith,  it  may, 
and  as  a  rule  will,  happen  that  the  contracts  are  closed  out 
and  settled  without  a  given  dealer  being  called  on  to  receive 
under  his  contract  to  purchase,  or  to  deliver  under  his  con- 
tract of  sale.  Unless  we  are  prepared  to  hold  that  all  such 
transactions  on  the  board  are  in  violation  of  law  and  gambling 
transactions,  we  can  not  hold  that  the  fact  that  there  are  no 
deliveries  of  grain  sold,  is  conclusive  evidence  that  when  the 
parties  made  the  sale  they  did  not  intend  to  deliver.  The 
court  gave  to  the  jury,  of  his  own  motion,  instructions  which, 
we  think,  correctly  stated  the  law  on  every  material  point  in 
the  case.  Complaint  is  made  that  the  court  refused  appel- 
lant's instruction  number  6,  and  gave  the  contrary  thereof, 
in  his  own  instructions  to  the  jury.  Said  instruction  5  is  as 
follows : 

"The  jury  are  further  insti'ucted,  that  if  a  person  employs 
a  broker  to  transact  business  for  him  upon  the  market,  with 
the  usages  of  which  the  principal  is  unacquainted,  he  gives 
authority  to  the  broker  to  make  contracts  upon  the  footing 
of  such  usages  only,  providing  they  are  such  as  regulate  the 
mode  of  performing  the  contract  and  do  not  change  their 
intrinsic  character.  Unless  you  believe  from  the  evidence 
that  the  defendant,  Curtis,  had  competent  knowledge  of  the 
rules,  regulations  and  usages  of  the  Board  of  Trade  relating  to 
the  settlement  of  contracts,  by  offsets,  and  relating  to  the 
exchange  and  substitution  of  contracts,  then  Henry  Curtis 
was  not  and  is  not  bound  by  such  rules,  regulations  and 
usages ;  nor  in  that  case  could  or  did  any  substituted,  ex- 
changed or  offset  contract, •if  any  were  made  by  the  plaintiff 
for  him,  supplant  or  take  the  place  of  any  original  contracts, 
if  any  were  made  by  the  plaintiffs  for  him,  upon  said  Board 
of  Trade." 

This  court  is  committed  to  the  contrary  of  the  proposition 
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announced  in  said  instructions,  and  we  must  therefore  bold 
that  there  was  no  error  in  refnsing  to  give  it  to  the  jury. 
Oldershaw  v.  Knoles,  4  III.  App.  63;  same  case  on  second 
appeal,  6  111.  App.  325. 

Complaint  is  made  that  appellant  was  allowed  to  inquire  as 
to  the  meaning  of  certain  marks  in  the  form  of  crosses  appear- 
ing in  appellee's  books,  which  were  introduced  in  evidence. 
Appellant  was  afforded  the  fullest  latitude  of  examination  as 
to  all  marks  or  entries  in  the  books  found  in  his  account  aa 
shown  therein.  He  was  not  permitted  to  inquire  into  other 
accounts,  which  were  not  claimed  to  have  any  relation  to  his 
transactions.    We  think  there  was  no  error  in  such  ruling. 

There  arc  other  errors  assigned  which  do  not  require 
further  discussion  than  to  sav  that  we  have  considered  them 
all,  and  do  not  think  that  they  present  any  question  which 
requires  the  reversal  of  this  case. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 

Judgment  affi^rmecL 


.f*}{  g*  Henry  Curtis 

40      494  V. 
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Abner  M.  Wright  et  al. 

InJHHcf  io9t9 — DismifiM  / — Damttgea — Practice* 

A  f^ug^stion  of  damages  filed  upon  the  dimolntion  of  an  injunction  may 
bo  disposetl  of  snbstqu-^nt  to  the  term  when  the  decree  was  filedj  the  court 
having  granted  leave  to  file. 

[Opinion  filed  May  5,  1891.] 

•  _ 

ArrKAT.  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
Ml  RKAY  F.  Ti'LKV,  Judge,  presiding. 

Mtv^<r&  Bjirnuv,  Etaks  &  Babkch  and  D.  V.  Samubls, 
for  ji|>j>e1knl. 
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Messrs.  Fkancis  A.  Kiddle  and  John  S.  Stevens,  for  appel- 
lees. 

Waterman,  J.  In  this  cause  the  Circuit  Court,  on  the 
25th  of  November,  1889,  dissolved  an  injunction  obtained  by, 
and  dismissed  the  bill  of  appellant;  the  order  or  decree  of 
dismissal  contained  the  following:  "On  motion,  leave  is 
granted  the  defendants  to  lile  a  suggestion  of  damages 
herein." 

At  the  February  term,  1890,  the  defendants,  appellees, 
appeared,  and  against  the  objections  of  complainant,  appel- 
lant, the  court  proceeded  to  hear  evidence  and  assessed  com- 
plainant's  damages  at  $100. 

Appellant  appeals,  insisting  that  the  court,  the  bill  having 
been  dismissed,  had  no  jurisdiction  thereafter,  and  at  a  subse- 
quent term,  to  assess  damages  for  the  wrongful  suing  out  of 
the  injunction.  The  suggestion  of  damages  was  filed  Novem- 
ber 25,  1889,  the  day  upon  which  the  order  of  dismissal  was 
made. 

In  Watte  v.  Stoltz,  28  111.  App.  541,  it  appeared  that  an 
injunction  bill  had  been  dismissed  at  the  October  term,  1886; 
a  suggestion  of  damages  was  then  presented,  but  was  not 
heard  until  the  April  term,  of  1887,  when  damages  were 
assessed  at  ?57.50.  It  was  held  that  the  Circuit  Court  had, 
at  said  April  term,  jurisdiction  to  hear  evidence  as  to  and 
assess  such  damages. 

In  Wing  et  al.  v.  Dodge  et  al.,  80  111.  664,  the  court  say, 
as  to  damages  upon  the  dissohition  of  an  injunction,  that 
*^  suggestions  might  be  tiled  up  to  the  time  when  the  decree 
is  tiled,  and  if  need  be  the  court  should  hear  and  dispose  of 
them  afterward." 

In  Payer  v.  Village  of  Des  Plaines,  the  object  of  the  bill 
was  defeated  by  the  dissolution  of  the  injunction,  and  the 
order  made  thereon  was  a  final  order;  this  was  accompanied 
by  an  order  granting  defendants  leave  to  file  sugge^tion  of 
damages,  and  the  cause  was.  continued  until  the  next  term, 
and  so  was  regularly  continued  for  several  terms,  the  sugges- 
tions not  being  filed  at  the  term  at  which  the  injunction  was 


40    496 
H6s  S>3 


496  Appellate  Courts  of  Illinois. 

Vol.  40-1  Cbicai^o  City  Ry.  Co.  v.  McLaughlin. 

dissolved;  the  assessment  after  the  lapse  of  several  terms 
was  held  proi^er. 

We  do  not  regard  the  case  of  Gerard  v.  Gatean,  15  111. 
App.  520,  as  in  conflict  with  the  rnle  announced  in  Winget 
al.  V.  Dodge  et  al.,  and  Watts  v  Stoltz,  supra. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Chicago  City  Railway  Company 

V. 

Ellen  McLaughlin,  Executrix. 

Master  an<9  Serrani — Negligence  qf  Servant — Matfter^s  LiahiUfy—Streti 
Railroads — Practice. 

1.  Where  street  cars  of  two  different  lines  have  equal  rights  at  a  cross- 
ing of  their  tracks  the  fact  that  the  hind  end  of  the  car  upon  one  of  them 
is  struck  by  the  front  end  of  the  other  while  passing  over  such  crossing?,  of 
it<elf  and  without  explanation,  raises  the  presumption  that  the  colliding 
ciir  was  carelessly  mnnnged. 

*2.  Where,  in  nuch  case,  a  given  car  has  the  crossinsr.  the  person  in  con- 
trol of  an  approjiching  car  is  bound  to  so  govern  the  movement  thereof,  as 
that  whether  the  first  car  goes  fast  or  slow,  and  even  if  it  comes  to  a  ^f^'^^ 
stop  with  the  rear  end  still  in  the  cable  track,  he  can  stop  his  car  before 
striking  it. 

8.  The  court  should  not,  in  a  given  case,  intimate  that  a  witness  has  not 
answered  fairly. 

4.  An  attorney  should  not  be  rebuked  because  he  is  mistaken  as  totn^ 
a'lmissibility  of  evidence.  The  trial  court  is  the  best  judge  as  to  ^hetber 
aa  offer  of  evidence  is  made  in  good  faith. 

[Opinion  filed  May  5,  1891.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the  Eon- 
R  W.  Cliffx)RD,  Judge,  presiding. 

Mr.  William  J.  Hynks,  for  appellant 
It  is  good  practice  to  reverse  a  case  for  the  misconduct  ^^ 
counsel,  if  it  is  such  in  the  opinion  of  a  court  of  revie^^  ^^ 
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may  have  improperly  influenced  the  result.  Meredith  v. 
People,  84  111.  480;  Tucker  v.  Henniker,  41  N.  H.  318; 
Cleveland  Paper  Co.  v.  Banks,  16  Neb.  20;  Brow  v.  State,  2 
Northeastern  Rep.  296;  Wolffe  v.  Morris,  74  Ala.  386;  East 
Tenn.  &  G:  R.  E.  Co.  v.  Baylis,  75  Ala,  466 ;  East  Tenn.  & 
G.  E.  E.  Co.  V.  Carlos,  77  Ala.  443;  B.  &  O.  E.  E.  Co.  v. 
Boyd,  10  Atlantic  Ee ports,  315;  Berry  v.  State  of  Geor|jjia, 
10  Ga.  Eep.  522;  The  State  ex  rel.  v.  Claudius,  1  Mo. 
App.  Eep.  551;  Hennies  et  al.  v.  Vogel,  87  III.  242;  Kepperly 
V.  Eamsden,  83  111.  354. 

Messrs.  Murphy  &  Cdmmings  and  Gibbons  &  Kavakagh, 
for  appellee. 

MoRAN,  P.  J.  Appellee's  decedent  was  a  driver  of  a  horse 
car  in  the  employ  of  the  West  Chicago  Street  Eailway  Com- 
pany, and  was  thrown  from  his  car  and  killed  hy  a  collision, 
which  occurred  between  the  car  which  he  was  driving  and  a 
grip  car  of  appellant  The  cable  track  running  north  and 
south  on  Wabash  avenue  crosses  at  right  angles  two  horse 
car  tracks  of  the  West  Division  Company,  which  run  east  and 
west  on  Eandolph  street.  The  car  which  deceased  was  driv- 
ing was  going  west,  and  the  southeast  corner  of  the  said  car 
was  struck  by  the  northwest  corner  of  appellant's  grip  car, 
which  was  traveling  north.  The  rear  end  of  the  horse  car 
was  knocked  off  the  track  and  toward  the  north,  and  the 
shock  or  jerk,  produced  by  the  collision,  threw  appellee's 
decedent  over  the  dash-board  of  the  car,  and  the  horses  taking 
fright,  dragged  the  derailed  car  some  fifteen  or  twenty  feet, 
running  the  trucks  over  him  so  that  he  was  killed. 

The  collision  occurred  a  few  minutes  before  seven 
o'clock  in  the  morning  on  September  13,  1888,  in  the  full 
light  of  day  and  when  no  object  was  interposed  between  the 
grip  car  and  the  horse  car  to  obstruct  the  view  of  either 
driver  as  the  cars  approached  the  intersection  of  the  tracks. 

There  was  a  verdict  and  judgment  against  appellant,  and 
on  this  appeal  various  errors  are  assigned,  chief  amona: 
which  is  that  the  jury  were  not  warranted  by  the  evidence  in 
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finding  that  the  appellant's  driver  in  charge  of  the  grip  car 
was  guilty  of  any  negligence,  and  that  the  collision  occurred 
through  the  negligence  of  the  driver  of  the  horse  car.  The 
rights  of  the  two  cars  at  tlie  crossing  were  eqnal,  and  it  is 
clear  that  the  one  which  took  the  crossing  first  was  entitled' 
to  pass  over  it  before  the  otlier  could  enter  upon  it  Tlie 
fact  that  the  hind  end  of  one  car  is  struck  by  the  front  end  of 
the  other  while  passing  over  such  a  crossing,  of  itself,  and 
without  explanation,  raises  the  presumption  that  the  colliding 
car  was  carelessly  managed.  But  we  are  not  left  to  pre- 
sumptions in  this  case.  It  seems  to  nsthat  the  facts  taken  to 
have  been  proved,  just  as  appellant  insists  they  were  proved, 
demonstrate  that  the  grip  driver  was  negligent  and  the 
collision  was  due  to  his  negligence,  and  tlie  verdict,  so  far 
as  that  issue  was  concerned,  could  not  have  been  other  than 
it  was. 

Ai)i)ellant  claims  that  the  grip  car  could  not  be  run  faster 
at  that  point  than  four  miles  an  hour.  That  is  the  maxinmiu 
speed.  It  may  be  run  slower  but  not  faster.  It  also  claims 
tliat  the  result  of  all  the  evidence  on  the  part  of  a))pellee  is 
that  the  horse  car  moved  only  at  the  rate  of  about  two  miles 
an  hour  from  the  time  it  left  the  cast  side  of  Wabash 
avenue  until  the  instant  of  the  collision.  The  grij man 
testifies  that  he  could  stop  the  grip  with  tlie  brake  in  about 
fifteen  feet,  and  that  from  the  time  he  began  to  handle  the 
appliances  it  would  take  twenty  to  twenty-live  feet  till  he 
"  got  stopped." 

The  length  of  the  horse  car,  including  platforms,  was  shown 
by  actual  measurement  to  be  twenty-four  feet  It  seems  to 
us  a  liberal  estimate  to  allow  fourteen  feet  from  the  front 
platform  of  the  car  to  the  front  of  the  horses'  heads,  but  call 
it  sixteen  feet,  making  the  length  from  the  rear  of  the  car  to 
the  front  of  the  horses'  heads  forty  feet.  The  width  of  the 
cable  track  is  about  four  feet  nine  inches,  call  it  five  feet 
Then  from  the  entering  of  the  horses'  heads  over  the  east  rail 
of  the  cable  track  the  horses  and  car  would  have  to  move  forty- 
five  feet  to  clear  tlie  west  rail  of  said  track.  Moving  at  the 
rate  of  two  miles  an  hour,  they  would  move  about  eighty-eight 
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feet  per  minute.  Therefore,  it  would  take  a  trifle  more  than 
half  a  minute  to  clear  the  west  cable  track.  Now,  if  the  grip 
was  traveling  at  its  maximum  speed,  to  wit,  four  miles  an 
hour,  it  would  move  eighty-eight  feet  in  that  lialf  minute. 
If,  therefore,  the  gripman  was  looking  ahead  with  dtdinary 
care,  he  must  have  seen  the  hprses'  heads  crossing  onto  his 
track  when  he  was  eighty-eight  feet  south  of  the  north  horse 
car  track.  He  could  bring  his  car  to  a  full  stop  by  using  the 
brake  within  a  distance  of  thirty  feet,  and  thus  avoid  all 
possibility  of  colliding  with  the  west  bound  car. 

Any  increase  in  the  speed  of  the  horse  car  or  lessening  of 
tlie  epeed  of  the  grip  car,  only  makes  the  case  worse  for  the 
grip  driver.  He  was  bound  to  see  the  horses  when  they  entered 
upon  the  cable  track,  and  if  he  did  see  them,  thei*e  was  no 
rate  of  speed  shown  by  the  evidence  of  both  or  either  of  the 
cars  that  would  render  it  impossible  for  him  to  stop  the  gi*ip 
before  he  stnick  the  roar  end  of  the  horse  car,  if  he  exercised 
reasonable  diligence  to  do  so.  If  he  did  not  see  the  horses 
take  the  crossing,  or  having  seen  did  not  apply  his-  brake  in 
time,  or  with  sufficient  power,  then  he  was  negligent.  If  he 
undertook  to  calculate  the  rate  at  which  the  horse  car  was 
moving  and  by  that  calculation  gauged  hisownspeed,  he  took 
the  risk  of  all  errors  in  his  estimate,  nor  is  he  relieved  by  any 
sudden  and  ^unexpected  slackening  of  the  speed  of  the  horse 
car  in  ^oing  over  the  track.  The  horse  car  had  the  crossing, 
and  the  gripman  was  bound  to  so  govern  the  movement  of 
his  tram  as  that  whether  the  horse  car  went  fast  or  slow,  and 
even  if  it  came  to  a  dead  stop  with  the  rear  end  still  in  the 
cable  track,  he  could  stop  before  striking  it. 

The  question  as  to  the  negligence  of  appellant's  servant,  and 
that  negligence  causing  the  collision,  is  the  inevitable  conclu- 
sion from  the  evidence  in  the  record.  That  the  death  of  the 
driver  of  the  horse  car  was  the  natural  consequence  of  such 
negligence,  the  jury  have  found,  and  their  conclusion  in  that 
regard  we  are  not  warranted  by  any  evidence  in  this  record 
in  disturbing.  There  is  an  error  complained  of,  which,  if  the 
question  of  fact  was  not  so  clear,  might  require  the  reversal 
of  the  case. 
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During  the  cross-examination  of  one  of  appellant's  wit- 
nesses he  was  pressed  as  to  whether  a  statement  read  to  liim 
was  a  correct  report  of  answer  given  by  liim  in  testifying  to 
the  facts  of  this  case  on  a  former  occasion,  or  if,  assuming  the 
reportto  be  correct,  the  statement  was  true.  After  the  wit- 
ness had  answered  several  times,  always  as  to  the  correctnees 
of  the  report,  but  not  as  to  the  truth  of  the  statement,  being 
asked  again,  counsel  for  appellant  objected  and  stated  that  the 
witness  had  answered.  The  court  replied :  "  1  do  not  thinkhe 
answered  it  fairly."  The  remark  of  the  judge  was  probably 
inadvertent,  but  it  was  a  dangerous  remark  to  be  uttered  by  the 
court  in  the  presence  of  the  jury.  The  court  could  have 
allowed  tlie  question  to  be  repeated  as  often  as  he  saw  fit,  but 
should  not  have  intimated  that  the  witness  was  not  answering 
fairly.  While  the  statement  was  error,  we  can  not  think 
that  it  affected  the  result  of  the  case. 

Complaint  is  made  of  the  conduct  of  appellee's  counsel  on 
the  trial.  The  specific  ground  of  complaint  is,  that  counsel 
.offered  to  read  the  testimony  of  a  x;ertoin  witness  taken  before 
the  coroner's  jury  to  show  that  the  witness  testified  nothing 
on  this  trial  that  contradicted  his  testimon  v  there.  The  court 
ruled  against  the  offer,  but  it  is  contended  that  was  not  enougli? 
that  he  should  have  gone  further  and  at  the  sugo:estion  of  coun- 
sel for  appellant,  have  rebuked  appellee's  counsel  for  making 
the  offer.  It  is  probably  impossible  to  so  control  counsel  in 
their  remarks  and  offers  as  that  there  shall  be  nothing  unfair 
in  the  course  of  a  trial.  The  offer  was  incompetent,  but  we 
are  nnable  to  say  that  it  was  not  made  in  good  faith,  and  it 
would  be  highly  unjust  to  rebuke  an  attorney  because  he  is 
mistaken  as  to  the  admissibility  of  evidence.  The  trial  court 
must  be  the  best  judge  as  to  whether  such  an  offer  is  made  in 
good  faith,  or  for  tlie  improper  purpose  of  influencing  tlie 
jurv  bv  srettine  before  them  bv  statement  what  the  counsel 
knows  they  should  not  hear.  The  point  is  one  on  which,  as 
it  is  presented  in  this  record,  we  can  not  intelligently  rule. 
Other  errors  assigned  do  not  require  discussion. 

We  deem  the  judgment  right  on  the  facts,  and  that  there 
iji  no  error  in  the  record  which  requires  its  reversal,  and  it 
will  therefore  be  affirmed.  Judffment  aJUnned. 
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William  E.  Atwater  et  al,  m  250 
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V.  54    596| 

The  American  Exchange  National  Bank  et  al.  liiTwll 


Insolvency — Corporation — Preferences — Directors — Fraud — Allowance 
for  Fees  and  Services. 

1.  The  directors  of  an  insolvent  corporation  can  not,  by  a  judgment  note 
or  otherwise,  procure  the  company  to  do  anything  which  shall  give  them  a 
preference,  nor  can  tbey  act  as  agents  for,  or  in  the  interest  of  any  creditor 
in  securing  for  him  such  preference. 

2.  As  soon  as  a  corporation  becomes  insolvent  its  directors  become 
trustees  for  all  the  creditors,  and  their  fiduciary  relation  will  notullow  tbem 
to  aid  a  director  to  obtain  an  advantage  over  another  creditor.  Nor  will 
it  suffice  that  a  director  was  ignorant  of  the  condition  of  the  company  when 
by  the  usp  of  proper  diligence  he  could  have  become  informed. 

8.  Where  .nothing  appears  to  inipeacbthe  justice  of  a  judgment,  entered 
in  a  suit  upon  a  note,  it  will  not  be  set  aside  by  a  court  of  equity  because 
it  may  appear  that  thp  officers  of  the  corporation  by  which  the  note  was 
made,  were  not  authorized  to  make  it. 

4.  The  evidence  upon  which  decrees  in  chancery  are  based  most  appear 
upon  the  record »  or  the  facts  must  appear  in  the  decree. 

5.  The  first  lien  upon  an  insolvent  estate,  covering  all  the  assets,  being 
set  aside  as  fraudulent  as  to  all  the  creditors,  this  court  holds  that  all  judg- 
ment and  simple  contract  creditors  are  entitled  to  share  pro  rata  therein. 

[Opinion  filed  May  5, 1891.] 

Appeal  from  tbe' Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Crattt  Bros.  &  Ashcraft,  and  Marston,  Augub 
&  TuTTLB,  for  appellants. 

Messra.  Swift,  Campbell  &  Jones,  for  appellee,  Am.  Ex. 
Nat  Bank. 

Waterman,  J,  On  tbe  26th  day  of  November,  1887,  judg- 
ment by  confession  was  entered  in  the  Superior  Court  against 
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KleiniQ  &  Company,  an  HIIdois  corporation,  in  favor  of  W. 
E.  Atwate.,  for  $9,462.52. 

On  the  28th  of  November,  1887,  judgment  against  Kleram 
&  Company  was  entered  in  the  same  court  in  favor  of  tbe 
American  Exchange  National  Bank  for  $3,500.  Thereafter 
judgments  by  confeesion  against  Kiemm  &  Comj^aoj  were 
entered  in  favor  of  HanMngton  <&  Goodman  and  Victor  D. 
Gowan. 

November  SO,  1887,  a  bill  was  filed  by  Rodman  anJ  V.  P. 
Ellison  against  Klemm  &  Compaay,  the  judgment  creditors 
and  others,  alleging  that  they,  complainants,  were  creditors 
of  Klemm  &  Company,  attacking  said  judgment  and  praying 
for  the  api>ointment  of  a  receiver  for  Klemm  &  Gonipany. 
The  American  Exchange  Bank  answered  the  bill  and  also  Hied 
a  cross-bill  sett'ng  up  the  obtaining  of  its  judgment,  attack- 
ing the  judgment  in  favor  of  Atwater,  and  praying  for  the 
appointment  of  a  receiver  for  Klemm  &  Company. 

Klemm  <&  Company  answered  the  original  bill,  admitting 
the  giving  of  the  judgment  note  to  Atwatci,  alleging  tliat  it 
was  given  hi  good  faith,  and  deny'ng  that  it  ever  authorized 
the  giving  of  a  judgment  note  to  the  American  Exchange 
Bank  or  ever  confessed  judgment  in  its  favor.  December  9, 
1887,  a  receiver  for  the  assets  of  Klemm  &  Company  was 
appointed.  Harrington  &  Gk)odman  and  Gowan  afterward 
filed  cross-bills.  Executions  had  been  issued  upon  each  judg- 
ment as  soon  as  tlie  same  had  been  entered,  which  were  at 
once  placed  in  the  hands  of  the  sheriff,  who  at  once  levied 
upon  the  stock  of  goods  of  Klemm  &  Company,  and  was 
in  possession   when  the  receiver  was  appointed. 

Upon  the  hearing  it  appeared  that  the  judgment  in  favor 
of  Atwater  was  upon  a  note  for  the  benefit  of  Atwater,  Stew- 
art, Spanlding  and  George  D.  Whittle,  their  respective 
interests  in  the  note  being  unequal.  Spaulding  and  Whittle 
were  directors  of  the  corporation  when  this  note  was  given, 
and  it  was  then  clearly  insolvent  Spaulding  and  Whittle 
acted  for  themselves  and  Atwater  in  procuring  the  judg- 
ment note  u|>on  which  the  Atwater  judgment  is  based. 

Tlie  dii^ectors  of  an  insolvent  corporation  can  not,  by  a 
judgment  note  or  otherwise,  procure  the  company  to  do  any- 


FiPwST  District — Octobeb  Term,  1890.      503 

Atwater  v.  American  Exohantfe  Nut.  Bank. 

thing  whidi  shall  ^ive  them  a  preference.  Nor  can  thej  act 
as  agents  for,  or  in  the  interest  of  any  creditor  in  securing  for 
bim  such  preference.     Beach  v.  Miler,  130  111.  162. 

As  soon  as  a  corporation  becomes  insolvent,  its  directors 
become  trustees  for  all  the  creditois  and  their  fiduciary  rela- 
tion will  not  allow  them  to  aid  a  director  to  obtain  an  advan- 
tage over  another  creditor.  Beach  V.  M.i]]in'^  supra;  Ogden 
V.  Murray,  39  N.  Y.  202;  Kichards  v.  New  Hampshire  Ins. 
Co.,  43  N.  H.  263;  Stout  et  al.  v  Taegcr  Milling  Co.,  13  Fed. 
Eep.  802;  Jeffery  v.  Butler  Paper  Co.,  37  111.  App.  96.  Nor 
will  it  suffice  that  a  director  was  ignorant  of  the  condition  of 
the  company  when,  by  the  use  of  proper  diligence,  he  could 
liave  become  informed.  Corbett  v.  Woodard,  6  Sawyer,  403; 
Jones,  McDowell  &  Co.  v.  Arkansas  Mechanical  &  Agricul- 
tural Co.,  38  Ark.  17.  The  preference  attempted  to  be  obtained 
by  Atwater,  Spaulding  and  Whittle,  by  the  Atwater  judgment, 
Ciin  not,  therefore,  succeed. 

The  judgment  in  favor  of  the  American  Exchange 
National  Bank  is  attacked  upon  the  claim  that  the  judgment 
note  upon  which  it  was  entered  was  signed  without  the  author- 
ity of  the  directors  of  the  cor jx) ration. 

This  court  and  the  Supreme  Court  have  recently  held  that 
where  nothing  appears  to  impeacli  the  justice  of  a  judgment, 
it  will  not  be  set  aside  by  a  court  of  equity  because  it  may 
appear  that  the  officers  of  the  corporation  by  which  the  note 
was  made,  were  not  authorized  to  make  it  Burch  v.  West, 
83  III.  App.  359;  Same  v.  Same,  26  N.  E.  Rep.  658. 

The  judgment  in  favor  of  Atwater  being  an  attempt  by 
directors  to  obtain  a  preference  for  themselves,  and  for  a 
creditor  for  whom  they  acted,  set  aside,  and  the  validity  of 
the  judgment  in  favor  of  the  bank  maintained,  what  are  the 
rights  of  all  the  creditors  ?  Has  the  bank  a  priority  over 
those  whose  judgments  are  subsequent  to  its  own  or  over 
Bimplo  contract  creditors?  If  the  assets  to  be  distributed 
were  more  in  amount  than  theAtwater  judgment,  it  might  be 
that  as  to  such  excess  the  bank  would  have  a  priority;  but  the 
Atwater  judgment,  unless  set  aside,  would  exhaust  all  the 
assets;  they  are   insufficient  to   pay  it  alone.     It  therefore 
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appears  that  the  bank,  at  law,  took  nothing  bj  its  levy.  It  is 
only  bv  the  interposition  and  decree  of  a  court  of  equity  set- 
ting aside  the  Atwater  judgment,  that  anything  remains  for 
the  bank;  but  the  Atwater  judgment  is  not  set  aside  as  a  fraud 
against  the  bank  alone;  it  is  because  it  is  fraudulent  as  to  all 
the  creditors  that  its  lien  is  removed;  it  is  therefore  all  tlie 
creditors  who  are  entitled  to  share  in  the  fund,  but  fur  which 
removal,  would  have  no  existence.  Tlie  fund  now  to  be  dis- 
tributed is  entirely  the  creation  of  a  court  of  equity,  it  is 
sometliing  no  part  of  which  could  the  bank  have  obtamcd 
without  invoking  the  powers  of  tlio  chancellor. 

*' Equality  is  equity."  It  is  just  and  equitable  that  all  the 
creditors  of  Klemm  &  Comj)any,  including  the  owners  of  the 
Atwater  judgment,  and  tlie  bank,  share  pro  rata  in  this  fnii(i. 

After  having  himself  received  the  sum  of  $150  and  paid 
his  counsel  $75  for  services,  tlie  receiver  asked  tliat  lie  be 
allowed  the  further  sum  of  $500  and  to  his  counsel  J300. 
This,  together  with  an  account  by  him  then  liled,  being 
objected  to,  was  referred  to  a  master.  This  order  of  refer- 
ence was  afterward  set  aside,  and  the  court,  without  hearini:; 
any  evidence,  ordered  the  receiver  to  pay  to  Curtis  H.  Remy 
$195.40,  and  retain  $500  ia  addition  for  his  services  as 
receiver. 

That  the  evidence  upon  which  decrees  in  chancery  are 
based  must  appear  upon  the  record,  or  the  facts  must  be 
found  in  the  decree,  is  a  familiar  rule.  Panron  v.  Collar,  12 
111.  App.  160;  Stinnett  v.  W"  son,  19  111.  App.  38;  Becker  v. 
Becker,  15  111.  App.  247;  Iletfron  v.  Gore,  4rO  Til.  App.  257; 
Spring  V.  Collector,  78  111.  101;  Marvin  v.  Collins,  98  111. 
510. 

We  do  not  discuss  the  question  whether  the  original  bill 
could  have  been  maintained,  as  the  after  proceedings  made 
that  immaterial.  Cross-bills  were  filed,  under  wh  ich  a  receiver 
might  have  been  appointed  and  the  relief  asked  for  granted. 
No  one  has  gained  or  lost  anything  because  of  the  appoint- 
ment of  the  receiver.  He  has  merely  gathered  and  preserved 
the  fund;  the  court  might  have  enjoined  the  sheriff  from  sell- 
ing and  let  the  property  remain  in  his  hands  until  the  final 
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decree.  The  appointment  of  the  receiver  seems  to  have  been 
thought  to  be,  and  doubtless  was,  for  the  interest  of  all  the 
parties. 

There  being  no  evidence  to  sustain  the  order  of  August  7, 
X^90,  allowing  compensation  to  the  receiver  and  for  paj'nient 
to  his  attorney,  it  must  be  set  aside.  The  proper  practice  in 
respect  to  accounts  presented  by  receivers,  and  the  aHowanco 
of  compensation  to  them,  is  indicated    in  Ileffron  v.  Gore, 

The  order  of  the  court  be^w  made  August  7,  1890,  allow- 
ing compensation  to  the  receiver  and  ?195.4rO  to  Curtis  H.. 
Eemy,  is  reversed,  with  directions  that  ail  parties  be  permitted 
to  present  evidence  tonching  the  petit'ons  forsnch  allowance, 
and  thereupon  the  court  make  such  order  as  sha*!  be  warranted 
by  the  evidence  and  to  the  court  shall  seem  proper,  and  the 
final  decree  of  the  court  below  is  set  aside  and  the  cause 
remanded  with  directions  that  the  court  take  an  account  of 
the  claims  of  all  creditors  of  Klemm  &  Company  and  divide 
the  fund   in  ita   hands  for  distribution  ratably  among  such 

creditors. 

lievei'sed  aiid  remanded  with  directions. 


Commercial  National  Bank  of  Chicago  and  the 

Kalamazoo  Paper  Company 

V. 

Charles  S.  Burch,  Receiver, 

Creditor* 8  Bill—InaoUency — Corporation 8^0 fficer 8, 

1.  Every  successive  assignee  of  a  chose  in  action  takes  it  subject  to  the 
equities  existing  between  the  original  assignor  and  his  immediate  assignee. 

2.  The  directors  of  an  insolvent  corporation  are  trustees  of  its  f  urn  Is 
for  creditors  thereof;  they  may  not  give  them  away  or  use  them  to  exoner« 
ate  themselves  to  the  injury  of  other  creditors. 

3.  A  resolution  of  the  directors  of  a  corporation  providing  that  'Mhe 
president  and  secretary  of  this  company  are  authorized  to  execute  jud^im-^nt 
notes,  chattel  mortgages,  bills  of  sale  or  other  instruments,  in  their  judg. 


'  40  fm 
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nient  necewary  to  the  financial  intf^rests  of  this  company,"  is  authority  for 
the  ftssiBrnment  of  the  book  accounts  thereof,  by  them. 

4.  The  purchaae  from  one  of  its  stockholders  of  its  own  stock  Ij  a  cor- 
poration, through  the  ezchan^pe  of  its  property  of  equal  value,  thoujrb  made 
in  good  faith  and  without  any  element  of  fraud,  there  not  beini;  anytbincrin 
the  :i|)pnrent  condition  of  the  company  to  interfere  with  the  making  of  Ibe 
ezciiange,  will  not  be  allowed  where  it  injuriously  affects  a  creditor  of  the 
company,  even  thoufirh  the  fact  of  the  indebtedness  was  not  at  tbe  tiui6 
estublinhed  or  known  to  the  stockholder. 

5.  The  fact  that  the  directors  of  an  insolvent  corporation  in:jy  not  prefer 
themselves,  and  may  not  of  their  own  motion  prefer  individuiil  cm\- 
itors  after  the  insolvency  of  the  corporation  is  ascertained,  and  it  is  detw- 
mined  that  the  objects  of  its  creation  are  no  longer  to  be  pursued,  doeR  »ot 
prevent  a  diligent  creditor  from  pursuing  all  legitimate  means  to  secure  or 
satisfy  from  the  assets  of  the  corporation  his  particular  debt. 

6.  In  tbe  cane  presented,  this  court  holds  that  the  bank  in  question 
receiving  a  note  mimed  before  maturity  made  it  an  innocent  holder  for 
value,  but  that  the  book  accounts  were  mere  choses  in  action;  that  it  holds 
tbe  note  relieved  from  all  defenses,  but  held  the  book  accounts  suliject  to  all 
defenses,  and  therefore  subject  to  the  claims  of  the  creditors  of  the  corpo- 
nition,  and  that  said  t>Ank  may  prove  up  its  claim  upon  said  note,  and 
share  pro  rata  in  the  assets  in  the  hands  of  the  receiver. 

7.  This  court  likewise  holds  that  it  was  error  to  dismiss  the  intervening 
petition  of  the  paper  company  named,  and  reverses  the  order  fo  di-^missingi 
with  directions  to  pay  over  to  such  company  so  much  of  the  proceeds  of 
book  accounts  in  the  hands  of  the  receiver  as  shall  be  necessary  to  satisfy 
its  demand. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  tbe  Circuit  Conrt  of  Cook  County;  the  Hod. 
O.  H.  HoRTON,  Judge,  presiding. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  appellants. 

An  innocent  purchaser  or  pledgee  of  a  negotiable  promis- 
sory note  wbo  takes  tbe  same  before  maturity,  obtains  a  go^^ 
title  thereto  and  may  recover  thereon.  Mclntyre  v.  Yates, 
104  111.  600;  Mix  v.  National  Bank  of  Bloomington,  ^^ 
III.   23.      . 

Tlie  Commercial  National  Bank,  therefore,  when  it  obtain^ 
the  $13,000  note  from  James  J.  West  as  collateral  sccority 
for  a  bona  fide  indebtedness  of  West  to  the  bank,  Ja^^^ 
obtained  the  same  before  maturity  and  without  notice  *^  ^^ 
of  the  equities  existing  against  the  note  in  the  hands  of  ^^^ 
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obtained  a  good  title  thereto  and  the  right  to  enforce  pay- 
ment of  the  same  against  the  J.  L.  Kegan  Printing  Company. 
The  Commercial  National  Bank  also  obtained  a  good  title  to 
the  accounts  and  proceeds  thereof  as  against  the  J.  L.  Kegan 
Printing  Company  and  its  receiver,  subject  only  to  the  equi- 
ties existing  between  the  J.  L.  JEtegan  Printing  Company  and 
the  original  obligors,  but  free  and  clear  from  any  equities 
existing  in  favor  of  the  J.  L.  Kegan  Printing  Company,  its 
receiver  or  its  creditors, as  against  James  J.  West,  the  original 
pledgee.  The  J.  L.  Kegan  Printing  Company  having  placed 
in  James  J.  West  the  indicia  of  absolute  ownership  of  the 
accounts,  the  bank  received  the  same  from  him  free  from  all 
claims  of  the  J.  L.  Kegan  Printing  Company  or  those  claim- 
ing under  or  through  it.  The  company  is  estopped  by  its 
acts  from  setting  up  any  defense  thereto.  Coombes  v.  Chand- 
ler, 33  O.  St.  178;  McNeil  v.  Bank,  46  N.  Y.  325;  Moore 
V.  Bank,  65  N.  T.  41;  Otis,  Adm'r,  v.  Gardner,  105  111.  430; 
Olds  V.  Cummings,  31  111.  188;  Mott  v.  Clark,  9  Pa.  St.  399; 
Weyh  V.  Boylan,  85  N.  Y.  394;  Horn  v.  Call,  51  N.  H.  287; 
Clark  V.  Koberts,  25  Hun,  86;  Cowdry  v.  Vanderberg,  101 
U.  S.  572;  Armour  v.  M.  C.  K.  K.  Co.,  66  N.  Y.  Ill;  Col- 
brook  on  Collateral  Security,  Sec.  432  to  437  inclusive. 

Under  these  authorities,  the  bank  obtained  a  good  title  to 
the  accounts  as  against  the  I'cceiver,  regardless  of  any  equities 
existing  as  against  the  acc(»unts  in  the  hands  of  West. 

The  consideration  of  the  assignment  of  the  accounts  to 
James  J.  West  for  and  on  behalf  of  the  Kalamazoo  Paper 
Compmny,  not  being  denied  but  admitted,  the  Kalamazoo 
Paper  Company  obtained  a  good  title  to  the  accounts  and 
proceeds  thereof  for  the  purpose  of  paying  the  indebtedness 
admitted  by  the  Kegan  Company  to  it  of  $2,576.27,  and 
neither  tlie  receiver  nor  the  creditors  can  attack  its  title 
thereto.  The  fraud  which  a  creditor  has  a  right  to  attack,  is 
one  which  will  injure  himself.  There  being  a  honajide  exist- 
ing indebtedness  of  the  company  to  the  Kalamazoo  Paper 
Company,  the  printing  company  had  a  right  to  pay  it  by  the 
assignment  of  accounts  or  in  any  other  manner,  and  the  pay- 
ing of  the  account  or  giving  to  the  Kalamazoo  Paper  Com- 
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])any  a  preference,  is  not  8uch  a  frand  as  other  credits x-s  caa 
attack.     Thomas  v.  Mueller  et  al,  106  111.  36. 

A  party  taking  collateral  security,  unless  otherwise  ex- 
pressly stipulated  between  the  parties,  holds  the  sain^,  and 
each  and  every  part  thereof,  as  security  for  the  whole  debt 
and  all  debts  contracted  while  holding  such  collateral.  Bald- 
win V.  Bradley,  69  111.  32;  Henry  v.  Eddy,  31  III.  508. 

The  Commercial  National  Bank,  therefore,  had  th^  right 
to  hold  the  $13,000  note  and  the  security  attending  it, 
together  with  the  other  collaterals  pledged  at  the  same  time 
as  collateral  for  the  indebtedness  conti-acted,  and  before  then 
owing  by  West  to  the  bank,  amounting  in  all  to  $43,000. 

When  the  name  of  the  president  of  a  company  appears  to 
an  instrument  purporting  to  bind  the  company,  the  law  will 
presume  it  was  executed  by  sufficient  authority  from  the  body. 
Sawyer  v.  Cox,  63  III.  130;  Phillips  v.  Coffee,  17  111.  153; 
Millard  v.  St.  Francis  Xavier  Academy,  8  111.  App.  341. 

The  document  assigning  the  accounts  to  James  J.  West,  hav- 
ing been  executed  by  the  president  of  the  J*.  L.  Regan  Print- 
ing Company,  with  its  corporate  seal  attached,  attested  by  its 
secretary,  it  was  not  incumbent  upon  either  West  or  the  Com- 
mercial National  Bank  to  inquire  further  regarding  the 
authority  of  its  officers  to  execute  that' document.  They  wore 
strangers  to  the  company  and  ncrt  bound  to  know  its  by-laws. 
Wait  et  al.  v.  Smith,  92  III.  385. 

But,  aside  from  this,  there  appeared  on  the  record  book  of 
the  corporation  a  resolution  authorizing  the  execution  of  such 
a  document,  i)urporting  to  have  been  regularly  passed  Sep- 
tember 24,  1^87.  The  directors  and  officers  of  the  company 
were  chargeable  with  knowledge  of  what  appeared  upon  the 
corporate  records  of  the  company.  First  Nat  Bank  v.  Tis- 
dall,  84  N.  T.  655. 

And  the  secretary  of  the  company,  having  informed  James 
J.  West  that  such  resolution  had  been  passed,  the  company 
are  cjstopped  to  deny  its  record,  and  could  not  set  up  in 
defense  that  no  such  resolution  was  in  fact  passed.  Whiting 
V.  Wellington,  10  Fed.  Rep.  810;  Bank  v.  Flonr  Co.,  41  0. 
St.  552;  County  of  Warren  v.  Marcy,  97  U.  S.  96. 
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Again,  the  president  of  the  J.  L.  Regan  Printing  Company 
had  been  accustomed  to  execute  judgment  notes,  chattel  mort- 
gages and  other  documents  without  express  authority  of  the 
board  of  directore  ever  since  the  organization  of  the  com- 
pany. West  and  the  bank,  therefore,  had  the  riglit  to  rely 
upon  the  custom  of  that  company  as  being  authorized  by  the 
board  of  directors.  Smith  v.  Smith  et  al.,  62  111.  493;  Chi. 
Building  Society  v.  Crowell,  65  111.  453. 

As  a  general  rule,  the  president  of  a  coi-poration  has  power 
to  bind  it  within  the  scope  of  its  powers.  TJnion  Mnt.  Life 
Ins.  Co.  V.  White,  106  111.  67;  Beers  v.  Phenix  Q.  Co.,  14 
Barb.  358;  Angell  &  Ames  on  Corporations,  11th  Ed.,  Sec.  297. 

The  board  of  directors  of  a  corporation  may  delegate  dis- 
cretionary power  to  a  committee  of  its  own  members  or  to 
officers  of  the  company  elected  by  it.  Hoyt  v.  Thompson's 
Ex.,  19  K  Y.  207;  Burrill  v.  Nahant  Bank,  2  Mete.  (Mass.) 
163;  Waterman  on  Corporations,  365. 

The  authority,  therefore,  of  James  L.  Regan,  as  president, 
and  John  H.  Goessele,  as  secretary,  to  assign  the  accounts  of 
the  company,  to  either  pay  or  secure  the  debts  of  the  com- 
pjiny,  would  seem  to  be  amply  sufficient. 

Corporations  may  prefer  creditors  the  same  as  individuals 
may.  Reichwald  v.  Commercial  Hotel  Co.,  106  III.  438; 
Buell  V.  Buckingham,  16  la.  284. 

Tlie  authority  of  the  J.  L.  Began  Printing  Company,  there- 
fore, to  prefer  the  Kalamazoo  Paper  Company,  and  the 
indebtedness^ represented  by  the  $13,000  note,  can  not  be  ques- 
tioned, and  if  the  authority  of  the  company  can  not  be  ques- 
tioned, the  authority  of  its  officers,  under  the  facts  and  the 
Jaw,  would  seem  to  be  amply  sufficient. 

A  corporation  has  power  to  purchase  its  own  stock,  if  it 
does  not  work  to  the  injury  of  creditors.  Morawetz  on  Pri- 
vate Corporations,  Sec.  783;  Klapp  y.  Peterson,  104  111.  26; 
Frazer  v.  Ritchie,  8  111.  App.  354. 

The  corporation  having  power  to  purchase  its  stock  when 
solvent,  the  contract  of  purchase  can  not  be  absolutely  void. 
It  is  only  voidable  at  the  instance  of  creditors.  The  $13,000 
note,  given  for  the  purchase  of  stock,  having  passed  into  the 
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hands  of  an  innocent  holder,  became  as  valid  and  binding  an 
obligation  upon  the  company  as  any  of  its  other  obligations, 
and  creditoi*s  of  the  company  arc  in  no  bettor  position  to 
attack  the  same  than  if  the  company  had  reduced  its  assets 
by  the  sum  of  $13,000  and  paid  that  amount  in  money  for 
the  stock.  In  that  event  the  creditors  would  be  compelled 
to  follow  the  money  into  the  hands  of  the  stockholder  from 
whom  it  was  purchased — Levi  W.  Yaggy.  They  have  the 
same  right  now,  and  this  is  their  only  remedy. 

The  receiver  of  an  insolvent  corporation,  for  the  purpose  of 
litigation,  stands  in  the  shoes  of  the  corporation,  and  lias  the 
same  rights  and  remedies  as  the  corporation  and  no  other. 
except  in  cases  of  fraud  where  the  'Corporation  wonld  be 
estopped  by| reason  of  being  a  prticipant  therein;  the  i-eceiver 
is  not  estopped.  High  on  Receivers,  Sec.  315;  Curtis  v. 
Leavitt,  15  N.  Y.  44. 

Messrs.  Ceatty  Bkos.  &  Ashcraft  and  Mathew  P.  Bbady, 
for  appellee. 

MoRAN,  P.  J.  The  J.  L.  Regan  Printing  Company  wap  a 
corporation  organized  under  the  laws  of  Illinois  forcarrjinj? 
on  the  printing  business  in  the  city  of  Chicago,  and  it  became 
indebted  to  one  James  J.  West,  who  had  a  series  x>f  transac- 
tions with  said  company,  and  said  West  on  the  27th  of  Octo- 
ber, 1887,  held  the  judgmeut  notes  of  said  company  for  some- 
thing over  840,000,  the  principal  amount  of  wliich  was  for 
money  loaned  and  advanced  by  said  West  to  said  printing 
company. 

Some  time  prior  to  said  27th  day  of  October,  1887,  said 
West  had  purchased  fronj  one  Yaggy  130  shares  of  the  stock 
of  the  said  J.  L.  Regan  Printing  Company,  and  had  pa^" 
therefor,  as  he  claimed,  about  $13,000.  Said  West  claims,  and 
it  is  probable  from  tlie  evidence,  that  the  understandmg 
between  West  and  the  officers  of  the  said  J.  L.  Regan  Print- 
ing Company  was  that  said  West  should  purchase  said  stocK 
for  the  company. 

After  the  purchase  by  said  West  of  said  stock,  he  trans- 
ferred it  to  the  company  and  procured  from  the  company  t^^® 
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Baid  company's  judgment  note  for  the  sum  of  $13,000.  The 
said  J.  L.  Regan  Printing  Company  was  indebted  to  the  Kal- 
amazoo Paper  Company  in  the  sum  of  $2,676,  and  West  was 
the  agent  and  representative  of  the  said  Kalamazoo  Paper 
Company,  for  the  purpose  of  collecting  its  indebtedness  from 
the  said  J.  L.  Regan  Printing  Company. 

Upon  the  said  27th  day  of  October,  West  procured  from 
the  J.  L.  Regan  Printing  Company  a  legal  assignment  of  all 
the  book  accounts  whatever  due  and  owing  to  the  said  J.  L. 
Regan  Printing  Company,  and  which  amounted  on  their  face 
to  something  over  $30,000,  and  on  the  same  day  said  West 
had  entered  up  against  tlie  said  J.  L.  Regan  Printing  Com- 
pany judgments  on  judgment  notes  held  by  him  in  about  the 
sum  of  $45,000,  the  $13,000  judgment  note  given  to  West  for 
the  stock  not  being  included  therein.  Immediately  after 
procuring  the  assignment  of  the  book  accounts  from  the 
printing  company,  West  got  possession  of  the  books  and 
delivered  them  to  the  Commercial  National  Bank,  together 
with  the  $13,000  note  which  he  held  against  the  J.  L.  Regan 
Printing  Company  as  collateral  security  for  a  debt  of  $25,000 
which  he  about  that  time  contracted  to  the  bank,  the  bank 
loaning  him  that  amount  of  money.  Under  the  execution 
that  had  been  issued  on  the  judgments  which  West  had  pro- 
cured to  be  entered  against  the  J.  L.  Regan  Printing  Com- 
pany, all  tlie  plant  and  property  of  the  company  were  seized 
by  the  sheriff.  In  November,  18S7,  the  bill  in  this  case  was 
filed  by  a  simple  contract  creditor,  against  tlie  J.  L.  Regan 
Printing  Company,  James  J.  West,  the  Union  Trust  Com- 
pany, J.  L.  Regan,  C.  O.  Owen,  Canute  R.  Matson  and  others, 
alleging  the  insolvency  of  the  said  printing  company  and 
asking  for  the  appointment  of  a  receiver.  By  an  order  of 
court  the  book  accounts  turned  over  to  the  Commercial 
National  Bank  by  West,  were  directed  to  be  turned  over  to 
the  receiver  to  collect  the  same. 

In  January,  1888,  an  intervening  petition  was  filed  in  said 
suit  by  the  Commercial  National  Bank  and  also  one  by  the 
Kalamazoo  Paper  Company,  the  bank  claiming  the  right  to 
have  the  book  accounts  applied  to  the  payment  of  the  $13,000 
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note  held  by  it  against  the  J.  L.  Regan  Printing  Company, 
and  the  Kalamazoo  Paper  Ci»mpany  claiming  to  have  said 
book  account  applied  to  the  discharge  of  its  debt.  Upon  a 
liearing  of  these  petitions  they  were  both  dismissed  for  want 
of  equity,  and  the  order  dismissing  the  same  is  brought  to 
this  court  for  review. 

The  order  dismissing  the  peHtions  is  sought  to  be  upheld 
upon  the  ground  that  the  president  and  secretary  of  the  J.  L 
Kegan  Printing  Company,  who  made  the  assignment  in  ques- 
tion, did  not  have  power  or  authority  to  execute  the  same, 
and  that  therefore  the  assignment  of  the  book  accounts  was 
void.  The  directors  of  the  J.  L.  Regan  Printing  Company 
before  the  execution  of  said  assignment  to  West  passed  the 
following  resolution: 

'*Tlie  president  and  secretary  of  this  company  are  author- 
ized to  hereafter  execute  judgment  notes,  chattel  mortgages, 
bills  of  sale  or  other  instruments  in  their  judgment  necessary 
to  the  financial  interests  of  this  company." 

Proceeding  under  the  authority  of  that  resolution  the  offi- 
cers of  the  company  executed  the  various  judgment  notes  to 
West,  and  also  the  assignment  of  the  book  accounts  heretofore 
mentioned.  We  are  inclined  to  the  view  that  the  officers  of  the 
company  had  under  said  resolution,  legal  power  and  authority 
to  execute  the  assignment  in  question;  but  we  are  of  opinion 
that  the  decree  dismissing  the  petition  of  the  Commercial 
National  Bank  is  to  be  sustained,  but  upon  anotlier  ground. 

The  sole  consideration  of  the  $13,000  note,  to  satisfy  which 
the  bank  now  seeks  to  have  the  book  accounts  which  were 
assigned  to  West,  and  by  him  to  the  bank,  applied,  was  the 
]>urchaso  of  a  portion  of  the  capital  stock  of  the  prlntiiig 
comjvuiy.  The  financial  condition  of  the  printing  company 
at  the  time  that  West  purchased  tlie  said  shares  of  stock  was 
not  such  as  would,  under  the  law  as  announced  by  our 
Supremo  Court,  j^ermit  it  to  thus  diminish  its  capital  stock 
and  impair  the  rights  of  its  creditora,  and  that  condition  was 
known  to  West  The  purchase  of  the  stock  by  West  from 
Yasrgy  made  West  a  stockholder  of  the  company,  and  lie, 
knowing  its  condition,  could  not  sell  that  stock  to  the  com- 
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pany  in  such  a  manner  as  to  hold  property  received  from 
the  company  in  consideration  thereof  against  the  then  existing 
creditors  of  the  com])any. 

This  question  is  settled  by  the  decision  of  the  Supreme 
Court  in  tlie  case  of  Clapp  et  al.  v.  Peterson,  104  III.  20, 
where  it  is  held  that  the  purchase  of  its  own  stock  by  a  cor- 
poration, by  the  exchange  of  its  pro])erty  of  equal  value, 
though  made  in  good  faith  and  without  any  element  of 
fraud  about  it,  there  not  being  anything  in  the  apparent 
condition  of  the  company  to  interfere  with  the  making  of  the 
exchange,  will  not  be  allowed,  where  it  injuriously  affects  a 
creditor  of  the  com])any,  even  though  the  fact  of  the  indebt- 
edness was  not  at  the  time  established  or  known  to  the  stock- 
holder. 

Tiie  court  holds  that  the  capital  stock  of  an  incorporated 
company  is  a  fund,  set  apart  for  the  payment  of  its  debts,  and 
that  the  directors  of  the  company  hold  it  in  trust  for  that 
purpose;  and  they  say:  "The  shareholders  of  a  corporation 
arc  conclusively  charged  with  notice  of  the  trust  character 
which  attaches  to  its  capital  stock,  as  to  it  they  can  not  occu])y 
the  status  of  innocent  purchasers,  but  they  are  to  all  intents 
and  purposes  privies  to  the  trust.  When,  therefore,  they 
have  in  their  liands  any  of  this  trust  fund,  they  liold  it  cuin 
onere^  subject  to  all  equities  which  attach  to  it." 

Now,  the  evidence,  so  far  as  it  shows  the  purpose  for  which 
the  assignment  of  the  book  accounts  was  made,  establishes 
that  it  was  made  as  collateral  security  for  the  note  for  §13,000, 
given  in  consideration  of  the  transfer  of  the  stock  to  the 
company,  and  as  security  for  the  paj-ment  of  the  debt  due  to 
the  Kalamazoo  Paper  Company.  This  is  the  testimony  of 
West  and  of  the  seci'etary  of  the  company,  and  it  is  substan- 
tially uncontradicted.  The  transfer  of  the  note  from  West 
to  the  bank  having  been  made  before  the  note  was  due,  made 
the  bank  an  innocent  holder  of  the  note  for  value,  and  pro- 
tected it  under  the  rule  which  protects  the  innocent  pur- 
chaser of  negotiable  paper;  but  the  book  accounts  were  mere 
choses  in  action,  and  the  assignment  of  them  was  a  transfer  of  so 
much  of  the  property  of  the  J.  L.  Began  Printing  Company 
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to  "West  to  satisfy  tlie  said  note.  Each  snccessive  assignee  of 
a  chose  jn  action  takes  it  subject  to  the  equities  existing 
between  the  original  assignor  and  his  immediate  assignee. 
Therefore,  if  West  could  not  hold  the  book  ace  Mints  as  col- 
lateral secm'ity  for  tlie  payment  of  the  $13,000  note,  the 
bank  can  not  liold  them;  for,  as  far  as  the  assignment  of  tbe 
book  accounts  was  concerned,  the  bank  stands  in  the  shoes  of 
West.  It  liolds  its  negotiable  promissory  note,  relieved  from 
all  defenses,  but  liolds  the  book  accounts  subject  to  all  defenses 
and  therefore  subject  to  the  claims  of  the  creditors  of  the 
corporation.  The  court,  therefore,  properly  ditmJssed  the 
intervening  petition  of  the  said  bank,  but  such  dismissal  will 
not  operate  to  prevent  said  bank  from  proving  up  its  c^aim 
upon  the  note,  and  sharing  j>n>  raia  in  the  assets  of  the  print- 
ing company  in  the  hands  of  tlie  receiver. 

With  reference  to  the  intervening  petition  of  the  Kala- 
mazoo Paper  Company  we  reach  a  different  result.  West 
himself  received  and  assigned  to  tlie  bank  the  book  aceoimts 
as  security,  firet  for  the  $13,000,  and  next  to  apply  on  the 
indebtedness  of  the  Kalama;!;oo  Pa]>er  Company.  There  is 
no  pretense  that  the  claim  of  the  Kalamazoo  Paper  Company 
was  not  a  valid  and  bona  fide  indebtedness.  We  see  notbincj 
in  the  evidence  in  this  record  that  would  prevent  the  Kala- 
mazoo Paper  Com]iany  from  receiving  an  assignment  of  any 
property  from  tlie  J.  L.  Regan  Printing  Company  as  col- 
lateral security  for  the  indebtedness  that  was  due  to  it 

It  is  argued  that  the  Kalamazoo  Paper  Company  knew  the 
insolvent  opndition  of  the  J.  L.  Regan  Printing  Company, 
because  its  agent.  West,  knew  of  that  condition.  The  evidrnce 
in  the  record  show^  that  while  the  J.  L.  Regan  Printing 
Company  was  probably  in  fact  insolvent,  it  was,  at  the 
time  the  assignment  in  qnestion  was  made  to  West,  a  goin^ 
concern.  It  was  carrying  on  its  business,  and  its  officers 
o.\|>octed  tliat  it  would  continue  to  cany  on  its  business,  and 
wore  undoubtedly  surprised  at  the  course  pursued  by  West 
in  entering  up  judgment  and  wrecking  the  comi)any.  Tlie 
fact  that  West  intended,  at  the  time  he  took  said  assignment 
to   enter  up  his  judgments  and  levy  upon  all  the  remain- 
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ing  property  of  the  company,  and  leave  other  creditors  with 
their  debts  unpaid,  may  be  fairly  inferred  from  the  evidence. 
But  suppose  that  the  Kalamazoo  Paper  Company  knew  that 
West  intended  to  do  just  what  he  did,  and  knew  that  the 
J.  L.  Kegan  Printing  Company  was  in  danger,  and  insolvent, 
and  likely  to  be  wound  up,  and  that  many  of  its  creditors 
would  be  left  without  the  means  of  satisfying  the  debts,  what 
provision  of  law  is  it  that  would  prohibit  the  Kalamazoo  Paper 
Company,  knowing  just  these  facts,  from  seeking  to  get  from 
the  J.  L.  Regan  Printing  Company  security  for  the  satisfac- 
tion of  its  own  debt  ? 

We  are  aware  of  the  principle  which  has  been  frequently 
applied  by  various  courts,  that  directors  of  an  insolvent  cor- 
poration are  trustees  of  its  funds  for  creditors;  that  they  can 
not  give  them  away  or  use  them  to  exonerate  themselves 
to  the  injury  of  the  otlier  creditors.  This  rule  was  applied 
in  Beach  v.  Miller,  130  111.  162;  see,  also,  Kankakee  Woolen 
Mill  Company  v.  Kampe,  38  Mo.  Appeals,  229;  Rouse,  Trus- 
tee, V.  The  Merchants  National  Bank,  46  Ohio  St.  493. 

But  the  fact  that  the  directors  of  an  insolvent  company 
may  not  prefer  themselves,  and  probably  may  not  of  their 
own  motion  prefer  individual  creditors  after  the  insolvency 
of  the  corporation  is  ascertained  and  it  is  determined  that  the 
objects  of  its  creation  are  no  longer  to  be  pursued,  does  not 
prevent  a  diligent  creditor  from  pursuing  all  legitimate  means 
to  secure  or  satisfy,  from  the  assets  of  the  corporation,  his 
particular  debt  Indeed,  it  is  by  no  means  a  settled  question 
tliat  a  corporation,  even  though  insolvent,  may  not  prefer  a 
particular  creditor.  The  right  of  a  creditor  to  obtain  a  pref- 
ei'ence  over  other  creditors  of  an  insolvent  corporation  is 
expressly  recognized  in  the  case  of  Burch  v.  West,  134  111. 
258,  where  it  is  said : 

"  In  the  case  at  bar  the  corporation  was  undoubtedly  insolv- 
ent, and  this  was  probably  known  to  both  West  and  to  the 
oflBcers  and  directors  of  the  company.  But  then,  it  is  equally 
clear  that  said  officers  and  directors  did  not  contemplate  that 
the  corporation  would  make  a  voluntary  assignment  of  its 
proj^erty,  and  that  no  such  assignment  was  in  fact  made.    On 
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the  contrary,  it  is  manifest  that  those  in  charge  of  tlie  cor- 
porate affairs  were  using  every  endeavor  to  tide  over  the  in- 
debtedness of  the  corporation  with  a  view  of  an  improvemcDt 
of  its  affairs." 

This  was  said  npon  the  very  fects  which  we  are  here  con- 
sidering when  the  validity  of  the  West  judgment  notes  were 
nnder  consideration.  Ascril^ing,  then,  to  tiie  Kalamazoo  Paper 
Company,  the  same  knowledge  that  its  agent,  West,  had,  we 
are  of  opinion,  that  so  far  as  the  assignment  of  the  book 
acconnts  was  made  as  collateral  sccnrity  to  the  debt  of  that 
company  it  was  valid  and  binding,  and  that  the  said  company 
can  not  justly  he  deprived  of  the  benefit  thereof.  Therefore 
the  dismissal  of  the  intervening  petiticm  of  the  said  companj 
was  error,  and  the  same  must  be  reversed.  Both  cases  are 
here  presented  on  the  same  record. 

The  judgment  of  this  conrt  will  be  that  the  order  dismiss- 
ing the  petition  of  the  Commercial  National  Bank  be  affirmed; 
that  the  order  dismtsslng  the  intervening  petition  of  the  Kal- 
amazoo Paper  Company  be  reversed,  and  the  said  petition 
remanded  to  the  Circuit  Court,  with  directions  to  pay  over  to 
the  said  pa}>er  company  so  much  of  the  proceeds  of  the  said 
book  accounts,  now  in  the  hands  of  the  receiver,  as  shall  l)e 
necessary  to  satisfy  said  paper  company's  demand  against  said 
J.  L.  Began  Printing  Company. 

Afirmed  in  part  and  reversed  in  part 


Chables  Leyexberger 

V. 

James  R.  Paul. 

Jlf fl Jicious  Prosien4fioti — Probable  Cause — Agency — Practice— Ettdintf. 

1.  A  projsecution,  terminated  by  a  compromise  between  the  prosecutor 
and  the  party  charsr^Ki,  is  not  equivalent  to  the  acquittal  which  must  pre- 
cede an  action  for  a  malicious  prosecution.  Such  acquittal  need  not  benich 
as  to  bar  another  prosecution,  but  it  mu^t  be  a  judicial  termination  of  that 
one.  and  if  the  result  of  a  wilful  or  negligent  failure  to  prosecute,  is  still 
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sufficient;  but  a  nolle  prosequi  by  consent,  or  by  way  of  compromise,  or 
where  Ruch  exemption  from  further  prosecution  has  been  demanded  as  a 
ri^hty  or  song^ht  for  as  a  favor,  is  not  enough. 

2.  The  discbarge  or  acquittal  must  be  by  judicial  action  under  such  cir- 
cumstadces,  as  that  the  party  accused  has  not  avoided  or  prevented  judicial 
investigation. 

3.  A  sub-agent  under  contract  with  an  agent  of  an  insurance  company, 
is  not  entitled,  upon  the  collection  of  renewal  premiums  due  the  company, 
to  withhold  the  same  on  account  of  a  misunderstanding  with  such  agent  as 
to  a  balance  claimed  to  be  due.  He  should  deduct  his  commission  there- 
from and  pay  the  balance  over. 

4.  In  such  case  the  company  may  maintain  ugainst  such  sub-agent  an 
action  on  the  case  to  recover  such  balance,  in  which  action  such  sub-agent 
cin  not  set  off  anything  due  him  on  other  matters. 

5.  There  is  probable  cause  for  a  prosecution  for  embezzlement,  where 
complainant  is  advised  by  his  attorney  that  defendant  is  guilty  thereof,  and 
believes  him. 

6.  It  is  always  a  question  for  the  jury  in  such  case  whether  such  advice 
was  believed,  and  the  motive  of  the  prosecution  is  only  important  where 
the  want  of  probable  cause  is  proved. 

7.  The  violation  of  an  ngre^ ment  between  attorneys,  to  postpone  a  case, 
by  the  attorney  for  the  defendant,  who,  without  informing  the  magistrate 
of  .the  afireement,  procured  a  dismi^^sal  of  the  suit  for  w»nt  of  prosecution, 
i't  enough  to  warrant  a  court  of  equity  to  enjoin  the  collection  of  a  judg- 
luent  at  law,  such  violation  resulting  in  injury. 

8.  This  court  reverses  for  excessive  damages  the  judgment  for  the 
plaintiff  in  an  action  for  malicious  prosecution. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  C.  Stuabt  Beattib,  for  appellant 

Mr.  E.  A.  Sherburne,  for  appellee. 

Gary,  J.  This  is  the  fourth  time  this  ease  has  been  here. 
12  111.  App.  635;  17  111.  App.  167;  25  111.  App.  4b0.  No  dis- 
cuBsion  of  the  real  merits  of  the  case  is  in  any  of  the  opinions 
there  reported. 

On  the  last  appeal  it  was  said  that  this  court  was  not 
"  entirely  satisfied  "  that  tliere  was  a  want  of  probable  cause 
for  the  criminal  prosecution,  to  recover  damages  for  which 
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this  action  was  brought  Whether  .there  was  evidence  of  tlic 
other  elements  of  such  a  cause  of  action,  is  not  alluded  to  in 
either  report 

Tlie  relation  between  these  parties  existed  by  written  agree- 
ments.    The  first  is: 

*'  Chicago,  September  9,  1878. 
«  J.  R.  Paul,  Esq., 

^^Dear  Sir:  This  is  to  certify  that  I  have  this  day  agreed 
to  pay  you  on  all  business  which  you  bring  hereafter  to  this 
com))anyy  the  following  rates  of  commission:  Thirty  percent 
of  the  first  premium,  and  a  renewal  commission  of  iour  per 
cent  on  four  year  premiums. 

"  Very  truly, 

*'C.  Lbyenbebger,  State  Agent." 

*'I  hereby  agree  to  pay  above  commission  to  the  heirs  of 
James  R.  Paul  should  he  die." 

(On  the  back:)  "  Should  you  at  any  time  discontinue  yoar 
work  for  this  company,  said  commission  to  be  paid  to  whom 
you  may  direct" 

The  second: 

"Chicago,  January  16, 1880. 

•*  Agreement  by  and  between  Chai'les  Leyenberger  of  the 
first  part  and  James  R.  Paul,  of  the  second  part,  both  parties 
living  in  Chicago.  Mr.  Leyenberger  agrees  to  continue  the 
old  contract  with  J.  R.  Paul,  just  the  same  as  last  year,  which 
is  thirty  per  cent  of  the  first  premium  and  for  four  fours, 
with  all  the  agreements  in  the  contract 

"  Also,  he  is  to  let  J.  R.  Paul  have  $200  and  charge  it  to 
him  in  a  sei^amtc  account  by  itself,  and  it  is  to  stand  there, 
Paul  not  to  be  called  on  for  it  only  as  his  four  foxirs  come  in 
on  the  |>ast  fifteen  months  business,  and  as  fast  as  they  come 
in  thei^e  to  be  placed  to  J.  R.  Pan!  account  And  that  J.  R 
Pan)  is  to  have  l^oO  at  any  time  in  addition  to  the  two  hun- 
dred, and  is  to  have  it  on  the  same  agreement,  Paul  not  io 
have  it  l)ofore  March,  aud  not  to  call  for  it  if  he  can  get  along 
without  it, 

**  l.ovonlK'rgcr  to  pay  Paul  $60  per  month  if  he  shall  call 
for  it,  $15  a  week,  $30  twice  a  month,  or  $t>0  at  tlie  end  of 
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the  month,  and  to  continue  for  the  term  of  a  year.  If  Paul's 
commissions  exceed  $60  a  month  during  the  year,  he  has  the 
right  to  draw  all  over  $60.  Paul  to  work  for  M.  B.  L.  I.  C, 
and  get  all  the  policies  he  can  for  the  company." 

"J.  E.  Paul, 

^*C.  Lkyknbergeb." 

* 

And  the  last  is : 

"  Thk  Mutual  Benefit  Life  Insurance  Company,  of  New- 
ark, N.  J. 

"Lewis  C.  Grovcr,  President, 

"Charles  Leyenberger,  State  Agent,  5  Tribune 

Building. 

"Chicago,  May  5,  1881. 

"James  E.  Paul,  Esq.,  Chicago,.  111. 

^^Dear  Sir:     I  hereby  agree  to  pay  you  upon  business  you 

may  secure  in  future  a  commission  at  thirty  per  cent  on  first 

annual  premium,  and  a  renewal  commission  of   four  per  cent 

on-the  four  subsequent  renewals  of  the  same.     Above  rates 

to  apply  on  all  policies  excepting  ten  and  fifteen  yr.  endts., 

five  payments  life  and  single  premiums. 

"Very  truly  yours, 

"C.  Leyenberger,  State  Agent." 

"  The  above  to  cover  all  business  taken  by  said  Paul  since 

February  1,  1881. 

"  Leyenberger." 

No  question  arose  between  the  parties  as  to  the  meaning  of 
these  writings  until  the  8th  of  October,  1881.  Paul  had 
received  $60  per  month,  or  $720,  under  the  last  paragraph  of 
the  second  agreement.  If  that  $60  per  month  was  a  fixed 
salary,  regardless  of  commissions  earned,  Leyenberger  owed 
Paul  894.2T;  if  it  was  an  advance  upon  commissions  to  be 
earned,  then  Paul  owed  Leyenberger  $292.79.  Each  party 
insisted  upon  the  position  most  favorable  to  his  own  interest, 
but  no  settlement  was  made,  nor  does  it  appear  that  any  ill 
feeling  arose. 

Two  renewal  premiums  amounting  to  $82.65  became  due 
November  27th  and  December  2, 1881,  from  policy  holders  at 
the  stock  yards,  on  which  Paul  was  entitled  to  four  per  cent. 
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lie  was  in  tlie  habit  of  collecting  renewal  preniiuros.  He 
went  to  the  otfice  of  Lejenber^cer  and  obtained  the  reucwal 
receipts,  saying  he  was  going  to  the  stock  yards;  collected  the 
monej  and  refused  to  pay  it  over  without  a  settlement  of  the 
accounts.  Now,  it  is  clear  law  that  lie  ought  to  have  paid 
over  that  money,  deducting  only  his  coinnijstiion  at  four  per 
c 'nt  thereof.  Tlie  money  belonged  to  the  insurance  com- 
l^ny.  If  Paul  had  any  claim  upon  Ley enberger  for  salary 
he  was  to  call  un  him  for  it. 

The  insurance  company  might  have  maintained  an  action 
on  the  case  agaiB;^t  him  for  not  ]>aying  it  over,  in  which 
action  he  could  not  have  set  off  anything  due  to  him  on  other 
matters,  even  if  his  construction  of  the  wiitten  a«r!ecments 
is  the  right  one.  1  Ch.  PL,  Ed.  18S3,  page  151;  Ashley  v. 
K.>.>r,  4  Allen,  504;  Tinkham  v.  Ilcy  worth;  31  111.  519;  Rae 
V,  Uulbert,  17  III.  57-2;  1  Ch.  PI.,  same  ed.,  112. 

In  such  an  action,  a  c*ipius  ad  sath/'acie?ulum  miglit  be  the 
tiiuil  prvci*>s  u}»ou  which  imprisonment  might  follow  failure 
tv*  ray.  Now,  if  Paul  took  tlie  renewal  receipts,  intending  to 
willihold  the  money  coliected  upon  them,  his  conduct  differs 
frv^m  emU^ii/.Iemcnt,  as  wilful  trespass  de  bonis  afiportaiis  dif- 
fers fn^m  larceny.  Tlie  furtive,  clandestine  elejnent  is  lack- 
i!i;r.  Uiuler  thcfi^  circumstances,  Leyenberger  consulted  an 
altv»rnoy.  The  attorney,  from  Leyenberger  and  his  own  inves- 
t::rutiv»nis  vK«»vn  v.  Smith,  S3  III.  291,)  learned  all  the  facts, 
atui  adviscil  Leyenberger  that  Paul  was  guilty  of  embezzle- 
ment. If  Leyenberger  l>elieved  that  advice,  there  was  prob- 
able cause  for  the  pn^secution.     Cooley  on  Torts^  2d  Ed.,  212. 

It  is  always  a  questitmfor  the  jury  whether  the  advice  was 
Ivlieved,  and  in  many  cases  it  is  looi^ely  said  that  such  advice 
is  no  protection  if  sought  as  a  means  of  covering  malice,  as  in 
Atnos  v.  Snider,  r>9  III.  37(5.  What  is  meant  by  that  is 
shi>wn  in  Koss  v.  Innis,  20  III.  260  —  that  the  advice  was  not 
Ivl loved.  Malice*  alone  is  not  enough  to  ground  the  action 
upon.  It  is  utmecossary  to  add  anything  upon  that  point  to 
what  was  Siiid  in  this  case  when  it  was  here  the  first  time. 
The  motive  of  the  prosecution  is  only  important  if  the  want 
of  I  i\>bal>lo  cause  is    proved.     Both   Leyenberger  and   the 


First  District — October  Term,  1890,      521 

Leytnberger  v.  Paul . 

attorney  testified  to'  the  advice,  and  Leyenberger  that  he 
believed  it. 

Without  deciding  that  the  verdict  of  the  jury  ought  to  be 
set  aside  as  against  evidence  on  the  want  of  probable  caiiso, 
there  is  another  aspect  of  the  case  in  which  the  facts,  as  they 
existed  independent  of  tiiat  advice,  are  to  be  considered. 

The  pecuniary  condition  of  Leyenberger  was  proved.  Ho 
had  a  home  worth  $20,000,  incumbered  for  $7,000,  and  about 
$4,000  in  other  property.  The  verdict  is  for  $2,700.  The 
actual  damages  proved  did  not  exceed  $50.  There  was  no 
imprisonment.  Paul  gave  bail  at  once.  The  contracts 
between  the  parties  were  not  for  a  salary,  but  commission. 

True,  the  words  are,  "  pay  Paul  $60  per  month,"  but,  also, 
"if  he  shall  call  for  it,  $15  a  week,  $30  twice  a  month,  or  $60 
at  the  end  of  the  month."  Is  it  to  be  supposed  that  Paul 
was  to  have  a  salary  amounting  to  $784.28  (1880  being  a  leap 
year)  if  he  would  call  for  it  once  a  week,  and  but  $720  if  he 
called  for  it  but  twice  a  month,  and  that  calling  for  it  was  a 
condition  precedent  ? 

Besides,  the  first  part  of  the  contract  is  "to  continue  the 
old  contract  just  the  same  as  last  year." 

The  only  fair  construction  is,  that  the  $15,  $30  or  $60  were 
to  be  advanced  if  Paul  asked  for  them,  on  account  of  com- 
missions to  be  earned;  and  such  commissions  were  not  to  bo 
applied  to  the  repayment  of  the  other$200  or  $250  advanced. 
He  bad  therefore  no  claim  to  aset-oflE  against  the  premiums 
he  withheld.  To  such  a  case  the  remarks  of  the  Supreme 
Court  of  California,  in  Sears  v.  Hathaway,  12  Cal.  277,  are 
not  wholly  inapplicable. 

"The  evidence  as  disclosed  by  the  record"  (says  that  court) 
"  leaves  kittle  doubt  of  the  moral  guilt  of  the  plaintiff's  con- 
duct, and  the  plaintiff's  ccm])laint  seems  to  arise  from  the 
technical  fact  that  this  fraud  was  not  evidenced  by  writing, 
and  therefore,  that  his  procuring  goods  of  other  persons 
without  intention  of  paying 'for  them,  but  to  so  appropriate 
them  that  neither  the  goods  nor  the  proceeds  could  be 
reached  by  his  creditors,  was  not,  in  the  absence  of  some 
writing,  a  crime,  for  which  he  could  be  convicted  under  the 
statute. 
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^^  Conceding  all  this  for  the  argnmcnt,  and  still  the  conces- 
sion leaves  the  verdict  wholly  indefeusihie.  A  party  who 
stands  before  a  jory  in  such  a  case  as  this,  on  pure,  technical 
law,  fur  a  defense  against  an  act  of  moral  turpitude,  and  claim- 
ing a  discharge  because  his  prosecutor  has  not  pursued  a  stat- 
utory mode  of  proof  to  convict  him  of  a  crime  punishable 
by  the  statute,  may  congratulate  himself  tliat  the  precautious 
of  the  law  have  availed  him  to  escape  its  merited  penalty; 
but  he  certainly  ought  not  to  have,  in  addition  to  this  immu- 
nity, a  right  to  claim  a  small  fortune  from  his  victim  for  hav- 
ing mistaken  the  remedy,  or  not  being  as  well  versed  as  him- 
self in  the  technicalities  which  sometimes  shield  guilt  from 
public  justice.  #  If  he  was  entitled  to  receive  anything  under 
the  circumstances,  he  was  entitled  tP  recover  nothing  more 
than  the  actual  damages  which  he  sustained  by  the  arrest.*' 
There  is  a  hint  of  a  bimilar  view  in  Lowenihal  v.  Strong,  90 
in.  74.  One  of-  the  reasons  assigned  on  a  motion  for  a  new 
trial,  the  denial  of  which  was  excepted  to,  was  that  tlie  ver- 
dict was  excessive.  Tliat  reason  was  well  assigned,  and  the 
new  trial  ought  to  have  been  granted. 

Again :  There  was  testimony  that  the  attorneys  on  each 
side  of  the  case,  before  the  examining  magistrate  on  the  charge 
of  cml>ezzleiiient,  had  agreed,  on  account  of  other  engage- 
ments of  the  attorney  prosecuting,  to  a  postponement  of  tlie 
liearins:  from  the  day  originally  set ;  that  the  attorney  of  Paul, 
in  violation  of  that  agreement,  went  before  the  magistrate, 
and,  not  informing  him  of  the  agreement,  procured  the  dis- 
missal of  the  charge  for  want  of  prosecution.  This  court  has 
several  times  decided  that  a  prosecution, terminated  by  acorn* 
])romise  between  the  prosecutor  and  the  party  charged,  is  not 
equivalent  to  the  acquittal  which  must  precede  an  action  for 
a  malicious  ]>ro6ecution.     Rosenberg  v.  Hart,  33  III.  App.  262. 

Such  ac(iuittal  need  not  be  sueli  as  to  bar  another  prosecu- 
tion, but  it  must  be  a  judicial  termination  of  that  one;  and 
if  the  result  of  a  wilful  or  negligent  failure  to  prosecute,  is 
still  sufficient.  But  a  nolle  prosequi  by  consent,  or  by  way  of 
compromise,  or  where  such  exemption  from  further  prosecu- 
tion has  been  demanded  as  a  right,  or  sought  for  as  a  favor. 
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is  not  enough.  Parker  v.  Farlej,  10  Gush.  279;  Langford  v. 
B.  &  A.  R  R,  144  Masa  431. 

The  principle  of  the  cases  is  tlmt  tlie  discharge  or  acquittal 
must  be  by  judicial  action,  under  such  circumstances  as  that 
the  party  accused  has  not  avoided  or  prevented  judicial  inves- 
tigation.    McCormick  v.  Sisson,  7  Cow.  415. 

If,  in  this  case,  it  be  true  that  the  prosecution  was  ended  in 
the  manner  testiiied  to,  then  there  was  no  sufficient  acquittal. 

Such  a  violation  of  ^n  agreement,  resulting  in  injury,  is 
enough  to  warrant  a  court  ot  equity  to  enjoin  the  collection 
of  a  judgment  at  law.     Woirich  v.  De  Zoya,  2  Gilm.  385. 

The  judgment  is  reversed  for  excessive  damages  and  the 

cause  remanded. 

Reversed  and  remanded. 

MoRAN,  P.  J.  I  am  unable  to  concur  in  the  foregoing 
opinion. 


E.    F,  CUMMINGS   ET  AL. 

V. 
S.  D.  FOSS  ET  AL. 

Contracts — Void  as  against  Public  Policy — Corners. 

1.  The  law  will  not  attempt  to  adjust  differences  which  arise  out  of 
transaction^  which  it  condemns. 

2.  Combinations  havinfc  for  their  object  the  enhancement  of  the  price  of 
articles  of  prime  iiece$tsity,  as  food^  for  purposes  of  extortion,  are  against 
public  policy  and  void. 

8.  Under  the  common  law  as  it  formerly  existed  such  a  combination  would 
have  been  a  criminal  offense. 

4.  Ill  an  action  brought  to  recover  for  moneys  alle^d  to  have  been 
advanced,  and  services  rendered  in  aid  of  such  a  conibinationi  this  court 
holds  that  the  judgment  for  the  plaintiffs  can  not  stand. 

[Opinion  filed  May  5, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  lion. 
UicHARD  S.  TtTHiLL,  Judgc,  ])rcsidiiig. 
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Me^^srs.  Sidney  Smith,  El.  K.  Wheelejr,  and  Smith,  Hel- 
MEK  &  MouLTON,  for  tlic  appellants. 

Messra.  G.  W.  &  J.  T.  Kretzinger,  for  the  appellees. 

"Waterman,  J.  Eai-ly  in  1888  a  number  of  gentlemen 
engaged  in  purchasing  corn  in  this  and  adjoining  States,  and 
then  holders  of  large  amounts  of  corn,  met  in  Chicago,  called 
in  Wiliiaui  Foss,  one  of  the  plaintiffs,  and  explained  to  liim 
that  there  was  a  combination  forming  to  buy  up  cash  corn; 
they  told  him  that  thei:e  was  only  a  small  amount  of  corn 
in  the  country,  and  by  buying  up  the  cash  corn  it  would 
advance. 

It  was  understood  by  all,  that  with  the  aid  of  the  plaintiffs 
bringing  in  certain  otiier  })ersous,  not  parties  to  this  suit,  and 
the  purchase  of  May  options,  and  withholding  of  the  corn 
owned  by  defendants,  and  the  corn  of  all  interested  in  the 
transaction,  from  tale,  except  as  it  might  in  the  interest  of 
all  be  sold  by  the  plaintiffs,  corn  could  be  forced  up. 

There  is  a  good  deal  of  testimony  that  there  was  much  talk 
about  running  a  coiner.  Mr.  Moore  testified  that  Mr.  Fosb 
said  that  the  arrivals  of  cash  corn  in  Chicago,  grading  No.  2, 
were  only  a  few  cars  a  day;  and  that  by  buying  it  up  as  fast 
as  it  came  in,  either  cash  or  May  options,  they  could  corner 
the  market;  that  Fuss  further  said  tliat  his  firm  would  advance 
all  the  money  necessary  to  buy  all  the  cash  corn  that  might 
be  delivered,  and  May  options,  and  corner  the  markets. 

Mr.  Brown  testitied  that  Mr.  Foss  said  there  would  be  no 
trouble  in  running  a  corner,  and  that  in  connection  with  this 
he  said  that  his  firm  had  150  customers  in  Iowa  on  their 
biHiks  that  had  corn  in  the  cribs,  and  he  could  control 
them;  that  ho  could  have  them  hold  it  back  and  not  ship 
it;  that  there  would  be  no  trouble  in  running  the  price  of 
com  very  high. 

Fos>  does  not  deny  making  these  statements,  but  ho  docs 
denv  that  he  agreed  or  endeavored  to  run  a  corner. 

With  tlie  knowledge  of  plaintiffs,  the  following  agreement 
was  nuule : 
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"  Grand  Pacific  Hotel,  Chicago,  April  4,  1888. 
This  agreement,  made  and  entered  into  this  ,4th  day  of 
April,  1888,  between  C.  W.  Hartley,  Hall  &  Ross,  S.  B.  Wal- 
ton, R.  F.  Curaminpjs,  Moore  &  Bushnell,  Union  Grain  Com- 
pany, O.  Barnard,  Curtis  &  Bowman,  D.  A.  Fredericks,  "W. 
S.  Rankin,  J.  Shonkwiler  and  the  Rice  Elevator  Company, 
in  which  the  parties  herein  named  agree  to  and  with  each 
other  to  form  a  syndicate,  for  the  purpose  of  buying  cash 
corn  and  May  options  in  corn  in  Chicago,  from  time  to  time 
as  the  majority  may  decide  ;  each  of  the  above  named  parties 
agree  to  advance  the  sum  of  $5,000,'  for  each  full  share,  or 
a  fractional  part  of  same  for  a  fraction  of  a  share,  by  cash  or 
certified  check,  for  the  purpose  of  protecting,  carrying  or 
otherwise  handling  said  purchases  of  cash  corn  and  May 
options  in  corn  from  time  to  time,  it  being  further  agreed 
that  C.  W.  Hartley,  Tim  Ross,  H.  L.  Bushnell  and  S.  A. 
Brown  act  as  an  executive  committee  for  said  syndicate,  and 
that  we  shall  be  responsible  only  for  the  amounts  subscribed 
by  each  of  us  from  time  to  time  ;  that  all  gains  or  losses  shall 
be  divided  pro  rata  to  each  share  or  a  fractional  part  of  a 
share  ;  that  said  executive  committee  shall  have  full  authority 
to  act  for  us  and  purchase  cash  corn  and  May  options,  and 
sell  same  to  the  extent  of  the  authority  given  to  them  by  ub 
from  time  to  time,  for  wliich  we  are  to  be  held  responsible 
only  for  a  share,  or  a  fractional  part  of  a  share  pro  rata.  .  A 
majority  vot<5,  vive  vocCy  or  telegraph,  shall  constitute  valid 
institictions. 

R.  F.  Cummings $2,500 

S.  B.   Walton 2,500 

O.    Barnard 2,500 

Hall  •  &  Ross 2,500 

D.   A.    Fredericks 1,250 

C.  W.  Hartley 5,000 

Moore  &  Bushnell 5,000 

Union  Grain   Comj)any 5,000 

Bowman 2,500 

J.  Shonkwiler 1,250" 

About  April  26th,  powers  of  attorney  like  the  following 
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were  obtained  from   sonic   of   the  parties  to  the  foregoing 
agreement,  and  from  others. 

**Know  all  men  by  these  presents,  that  for  and  in  con- 
sideration of  the  sum  of  one  dollar,  in  hand  paid  bj  Foss, 
Strong  &  Company,  of  Chicago,  Illinois,  the  receipt  whereof 
is  hereby  acknowledged,  I  have  made  and  hereby  do  make, 
constitute  and  appoint  Foss,  Strong  &  Company,  of  Chicago, 
Illinois,  true  and  lawful  agents  and  attorneys  in  fact  for  the 
purposes  following,  viz. :  Whereas,  I  have  heretofore  bought 
four  hundred  and  fifty  thousand  bushels  of  No.  2  corn,  for 
May,  18S8,  delivery  at  Chicago,  Illinois,  through  E.  H.  Bailey 
&  Co.,  conmiission  dealers  in  said  Chicago,  which  contract 
of  purchase  remains  in  full  force  and  effect ;  therefore,  I  do 
hereby  make  said  Foss,  Strong  &  Company,  my  attorney  in 
fact,  to  manage  and  control  said  contract  for  me  in  my  name, 
place  and  stead,  and  to  that  end  I  hereby  authorize  and 
empower  my  said  attorney,  in  case  lie  should  deem  best,  at 
any  time  during  the  continuance  of  said  purchase  contract,  to 
make  contracts  for  the  sale  of  not  exceeding  four  hundred  and 
fifty  thousand  bushels  of  corn  for  like  May  delivery  at 
Chicago,  at  the  current  market  price  at  tlie  time  of  such  sale, 
such  sale  to  be. in  my  name,  on  my  account,  and  for  the  pur- 
pose of  being  a  set-off  to  the  aforesaid  contract  of  purchase. 

"  In  case  the  said  corn  bought  by  me  as  aforesaid  should  bo 
delivered  or  tendered  to  me  when  the  time  for  such  deliveries 
matures,  then  my  said  agent  is  liercby  specially  authorized  to 
receive  such  corn  on  my  account,  and  is  further  authorized 
to  turn  the  same  over,  or  make  delivery  thereof  upon,  or  in 
fulfillment  of,  any  sales  to  be  n)ade  by  him  in  my  name  as 
aforesaid.  And  1  hereby  agree  to  ratify  and  confirm  all  sales 
made  by  my  said  agent  in  my  name  r.s  aforesaid;  and  agree  to 
furnish  liim,  when  called  upon,  with  all  moneys  necessary  to 
protect  said  purchase  or  sales  during  the  continuance  of  the 
contract  therefor,  and  to  protect  him  from  all  loss  or  liability 
Incurred  in  or  about  the  same.  And  I  further  agree  to  give 
no  orders  to  said  A.  E.  Bailey  &  Comj)any,  commission  men, 
L»nnlrnry  to  the  orders  given  by  my  said  aij^ent,  but  give  to  my 
said  agent  and  attorney  the  full  control  and  authority  over 
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said  contract,  leaving  him  to  exercise  his  best  judgment  in 
controlling  said  contracts  in  all  particulars. 

"Said  agent  and  attorney  is  further  authorized  and  empow- 
ered, wherever  he  sees  tit  to  do  so,  to  settle  and  close  out  tlie 
said  contract  of  purchase  made  with  A.  E.  Bailey  &  •Company 
of  Chicago,  Illinois,  and  also  any  salesof  corn  he  may  hereafter 
make  on  my  account,  and  to  receive  and  receipt  for  in  my 
name  all  moneys  coming  to  me  on  account  of  such  purchase  or 
sales;  to  adjust  and  determine  all  balances  due  to  me  or  from 
me  on  account  thereof,  and  no  more. 

"To  fully,  carry  out  the  purpose  of  this  appointment,  I 
hereby  direct  said  A.  E.  Bailey  &  Co.,  of  Chicago,  to  receive, 
accept  and  act  in  accordance  with  all  orders  or  directions 
given  by  said  agent  and  attorney,  in  and  about  the  receiving 
and  delivery  of  said  corn  so  bought  as  aforesaid,  or  in  mak* 
ing  contract  for  sales  as  aforesaid,,  as  fully  to  all  intents  and 
purposes  as  though  given  by  me. 

"It  is  also  agreed,  that  any  sales  or  settlements  made  by  my 
said  attorney,  by  virtue  of  the  power  hereby  given,  may  be 
pro-rated  with  such  other  persons  as  may  be  interested  or 
combined  with  me  in  the  contracts  now  or  hereafter  placed 
with  said  Foss,  Strong  &  Co.,  in  the  proportion  that  my  inter- 
est in  the  same  bears  to  the  whole  deal  placed  with  said  Foss, 
Strong  &  Co.  It  being  understood  that  my  aforesaid  contract 
of  purchase  is  in  connection  with  purchases  made  by  divers 
other  parties,  a  list  of  whose  names,  and  the  number  of  bush- 
els held  by  each,  are  hereto  attached,  marked  *  Exhibit  A.' 
And  all  of  said  deals  are  to  be  controlled  together,  for  the 
benefit  of  all,  according  to  their  several  interests. 

"Hereby  giving  my  said  attorney  full  power  in  the  prem- 
ises, and  ratifying  and  confirming  all  acts  done  by  him  there- 
under, and  making  these  presents  irrevocable  for  the  purposes 
aforesaid. 

"  I  agree  to  pay  s**iid  agent  and  attorney  as  compensation 
for  his  services  in  the  premises,  the  usual  commission  for 
buying  and  selling  corn  in  accordance  with  the  rules  of  the 
Chicago  Board  of  Trade. 

"  Witness  my  hand  and  seal,  this  26th  day  of  April,  A.  D.  1888. 

«C.  H.  Hartley." 


1 
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Sylvester  D.  Foss  testifies  as  follows: 

"D.  B.  Strong,  Joseph  Reynolds  and  myself  are  the  plaint- 
iffs. Firm  name  was  Foss,  Strong  &  Com]>any,  commission 
business,  in  the  city  of  Chicago.  Am  acquainted  with  some 
of  the  defendants.  Our  firm  had  transactions  with  the  defend- 
ants in  188S.  We  bought  a  number  of  million  bushels  of 
corn  for  the  syndicate.  I  can  not  give  the  date  of  the  trans- 
action. The  first  man  that  spoke  to  me  was  S.  A.  Brown. 
lie  told  me  there  was  a  combination.  They  were  forming  to 
buy  u})  the  ca'sh  corn,  as  tliere  was  no  cash  corn — no  corn  in 
the  country  hardly.  Pie  said  his  parties  were  in  the  grain 
business,  that  there  was  only  a  email  amount  of  corn  in  the 
country,  and  by  buying  up  the  cash  corn  the  market  wonld 
advance.  He  said  they  were  coming  up  from  the  conntry 
and  were  going  to  have  a  meeting.  They  had  their  meeting. 
He  asked  me  to  go  over  to  tlie  Grand  Pacific  and  meet  these 
gentlemen.  I  met  them.  Tlicy  were  in  one  of  the  rooms  at 
the  Grand  Pacific.  1  did  not  know  the  men  wliom  I  fii-st  met 
there;  was  introduced  to  them.  They  are  the  defendants  in 
this  case.  There* was  Bushnell,  Hartley,  Brown,  Cummings 
and  Moore,  Thompson,  of  the  Kice  Elevator  Company,  and  a 
number  more  whose  names  I  can  not  think  of.  They  proposed 
to  buy  u|j  May  corn  and*  pcay  for  cash  corn,  and  the  market 
would  rise  by  so  doing. 

"They  had  a  committee  appointed  of  four  or  five  that  gave 
all  the  orders — Hartley  and  Ross  and  Brown  and  Bashnell 
and  Moore,  I  think.  After  mv  interview  with  thera  at  the 
Grand  Pacific,  the  committee  called  on  me  the  next  day,  two 
or  three  of  them:  I  think  Hartley  was  treasurer  of  the  syndi- 
cate. Thev  had  each  one  of  them  a  house  of  their  own;  that 
is,  houses  which  they  did  their  business  with  hero  in  Chicago, 
on  the  Board  of  Trade.  They  had  a  good  deal  of  corn  bought 
in  the  country  and  they  had  corn  bought  here,  and  to  keep 
the  thing  from  being  sold  out,  one  taking  advantage  of  the 
other,  wo  were  to  do  the  selling  for  everybody  in  the  syndi- 
cate. We  Ciilled  the  account  *XX.'  I  think  it  is  so  entered 
in  our  books.  When  I  say  syndicate  I  mean  the  parties  rep- 
resenting the  yX  account  and  the  parties  that  had  deals  outside. 
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We  put  their  corn  in  with  the  XX  to  have  it  sold,  and  pro- 
rate the  profit  or  loss.  Some  of  these  parties  had  their 
accounts  withtis." 

•  From  the  testimony  of  William  Moore,  one  of  defendants, 
it  appeared  that  "Exhibit  A,"  mentioned  m  the  powers  of 
attorney,  was  as  follows: 

"  Exhibit  A." 

Curtiss  &  Bowman . 80,000 

Kice  Elevator  Company 56,000 

William  Moore  &  Company 75,000 

C.  W.Hartley v 250,000 

W.  A.  Eankin ■.      10,000 

Union  Grarn  Company .2,000,000 

Dennis  Kenyon   175,000 

Hall  &  Roos 50,000 

C.  W*.  Hartley. 450,000 

Moore  &  Bnshnell   100,000 

D.  A.  Fredericks 60,000 

Moore  &  Dawson 75,000 

It  was  testified  by  one  of  the  defendants,  and  not  denied 
by  plaintiffs,  that  Foss  said  he  could  control  his  correspond- 
ents and  keep  their  corn  out  of  the  May  market,  and  he 
thought  it  would  be  necessary  to  buy  a  million  bushels. 

It  is  strenuously  denied  by  counsel  for  appellants  that 
there  was  any  attempt  to  rnn  a  corner.  Whatever  ma}' 
Lave  been  attempted,  it  is  manifest  that  no  corner  was  cre- 
ated, and  it  is  perhaps  fair  to  conclude  that  there  was  at  no 
time  an  attempt  or  an  expectation  of  being  able  to  corner  the 
market. 

What,  then,  was  this  transaction,  and  if  not  an  attempt 
to  corner  the  market,  was  it  in  any  way  an  unlawful  under- 
taking ? 

It  was  clearly  a  combination  to  enhance  the  price  of  corn. 
The  parties  who  entered  into  it  had  on  hand,  or  had  pur- 
chased, large  amounts  of  corn.  It  is  not  pretended  that  they 
had  any  use  or  need  for  more;  nevertheless,  they  entered  into 
an  agreement  to  purchase  cash  corn  and  May  options,  as  the 
plaintiff  Foss  testifies,  because  by  buying  up  the  cash  corn  the 

Vol.  XL  84 
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market  wonid  advance.  Other  parties  were  also  large  holders 
of' corn  and  they  were  brought  into  the  arrangement;  a  com- 
bination was  made  not  only  to  purchase  corn,  but  to  prevent 
the  free  selling  thereof;  -  all  the  immense  amount  of  corn 
owned  by  these  parties  was  put  into  the  hands  of  the  plaintiffs; 
they  were  to  control  all,  and  thus  by  united  holding,  united 
purchases,  and  no  sales,  save  such  as  sliould  be  for  the  benefit 
and  the  interest  of  all,  the  market  was  to  be  controlled,  the 
price  of  a  staple  commodity,  one  of  the  prime  necessities  of 
life,  enhanced,  and  it  was  ex^iected  great  gains  would  be  made 
by  the  parties  to  the  combination,  while  he  who  had  corn 
to  buy  for  food  would  be  compelled  to  pay,  not  the  price 
of  a  free  market,  but  the  sum  to  which,  by  such  combina- 
tion, such  united  holding  and  withholding,  the  market  might 
be  forced. 

The  plaintifiE  Foss  declares  that  he  thinks  that  at  the  meet- 
ing where  the  formation  of  the  combination  was  under  con- 
sideration, he  stated  that  the  combination  of  the  people  who 
proposed  to  form  the  XX  company  with  the  people  whom  his 
firm  represented,  would  be  able  to  buy  up  all  the  cash  corn 
and  force  the  market  up  to  higher  prices.  That  Hartley  said 
it  was  agreed  nobody  should  sell  unless  the  committee  gave 
the  orders. 

In  Greenhood  on  Public  Policy,  642,  it  is  said:  "Com- 
binations whose  object  is  to  create  what  are  known  as  *  corners' 
in  the  market,  or  to  control  the  traffic  in  any  staple  which  is 
a  popular  necessity,  or  to  enhance  the  price  thereof,  or  to 
withhold  the  same  from  the  market,  or  to  prevent  competi- 
tion in  the  sale  thereof,  are  void." 

The  Supreme  Court  of  tliis  State  in  Samuels  et  al.  v.  Oli- 
ver et  al.,  130  111.  73,  quote  approvingly  this  rule,  and  say: 
*'The  enhancement  of  the  price  of  an  article  of  prime  neces- 
sity, such  as  wheat  or  other  articles  necessary  for  food,  for 
purposes  of  extortion,  is  against  public  policy." 

It  is  manifest  in  the  present  case,  that  the  clear  tendency 
of  the  acts  of  the  parties  was  to  unnaturally  enhance  the 
price  of  an  article  of  prime  necessity;  to  create  as  to  it  an 
artificial  scarcity,  and  to  compel  those  whose  necessities  com- 
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pcllcd  them  to  buy,  to  pay,  not  the  price  determined  by  entire 
freedom  of  buyers  and* sellers,  but  the  price  to  which  their 
combination  to  buy  and  to  withhold  might  be  able  to  force 
the  market. 

Such  combination  was  clearly  against  public  policy,  and 
such  conduct  of  a  character  that,  if  it  be  not  now,  under  the 
common  law  as  it  existed  a  century  and  a  half  ago  would 
have  been  a  criminal  offense.  Blackstone's  Com.  by  Cooley, 
Vol.  4,  p.  158^160;  Bishop  on  Criminal  Law,  Sec.  518  to  529; 
Salt  Co.  V.  Guthrie,  35  Ohio  Stat.  666;  The  Morris  Run  Coal 
Co.  V.  Tlie  Barclay  Coal  Co.,  68  Penn.  St.  173;  The  People 
V.  Fisher,  14  Wend.  9-16-18;  Craft  et  al.  v.  McConoughy,  79 
111.  346;  Arnot  &  Pittson  v.  Elmira  Coal  Co.,  68  K  Y.  558- 
565;  Clancy  v.  Onondaga  Salt  Mfg.  Co.,  62  Barb.  395. 

It  is  manifest  that  the  means  adot>ted  were  well  calculated 

A 

to  affect  the  object  aimed  at,  viz.,  to  force  corn  up. 

Holding  the  great  amount  of  corn  the  parties  to  this  trans- 
action did,  with  the  scarcity  of  corn  in  the  country,  the  pur- 
chase of  all  cash  corn  offered  and  of  May  options  would  tend 
not  only  to  cause  an  unnatural  rise,  "  to  force  the  price  up," 
but  was  quite  likely  to  bring  about  a  corner  in  May  corn. 

With  a  scarcity  of  cora  in  the  country,  the  direct  tendency 
of  this  combination,  not  only  to  purchase  such  corn  and  May 
options,  but  to  withhold  from  market  the  largo  amount  of  this 
grain  controlled  by  these  confederates,  was  injurious  to  the 
public,  and  therefore  void.  Craft  v.  McConoughy,  supra; 
Homer  v.  Neves,  7  Bing.  743;  Commonwealtli  v.  Carlisle 
Brightly's  E.  36-40. 

One  of  the  plaintiffs,  Mr.  Foss,  not  only  was  cognizant  of  all 
this  unlawful  combination  did,  and  for  his  firm  undertook  to 
carry  out  its  ends,  but  himself  had  as  an  owner  of  an  account 
known  as  "  No.  7,"  an  interest  in  the  transaction  to  the  extent 
of  one-half  of  900,000  bushels. 

To  the  claim  of  the  plaintiffs  for  moneys  advanced  and  serv- 
ices rendered  in  aid  of  this  confederacy,  so  opposed  to  public 
interests,  so  inimical  to  public  welfare,  so  calculated  to  make 
unnaturally  dear,  food  for  man  and  beast,  the  law  answers 
"«c  turpi  cau^a  non  oritur  actio!^ 


632  Appellate  Courts  of  Illinois. 

Vol.  40-1  Miller  v.  MacVeagb. 

It  is  immaterial  that  the  defendants'  defense  is  based  upon 
a  confession  of  their  own  unlawful  conduct  The  law 
will  not  attempt  to  adjust  differences  which  arise  out  of 
transactions  it  condemns.  It  will  leave  the  parties  M-here 
their  own  conduct  leaves  tliem.  It  will  not  compel  them  to 
divide  the  plunder  or  share  the  loss  of  an  unlawful  enterprise; 
neither  will  it  require  them  to  renumerate  those  who,  with 
full  cognizance  of  the  character  of  such  undertaking,  assist 
them  with  money  or  service. 

The  judgmeut  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Heveraed  and  remanded. 


John  Miller  et  al. 

V. 

!  41   «)  Franklin  MacVeagh  et  al. 

Garnishment — Husband  and  Wife — Property  of  Wife — Practice- 
Judicial  Notice, 

1.  By  the  common  law,  the  money  and  personal  property  of  a  wife,  of 
which  she  was  actually  and  beneficially  possessed  in  her  own  rig-ht  at  the 
time  of  her  marriage,  and  all  such  goods  or  money  as  might  come  to  ber 
from  any  source  during  coverture  l>ecame  the  absolute  property  of  her  hus- 
band and  was  transferred  to  him  by  operation  of  law,  wherever  it  might  be 
situated. 

2.  A  court  of  one  State  can  not  take  notice  of  the  law  of  another  Staid 
unless  such  law  is  proven  in  the  case  as  any  other  fact. 

8.  Where  the  law  of  a  foreign  Ktate  touching  a  given  point  is  not  proren 
in  a  given  casei  the  presumption  will  be  that  the  common  law  prevails 
therein. 

4.  It  is  to  be  presumed  that  the  common  law  exists  in  States  established 
in  territory  acquired  since  the  Revolution,  where  such  territory  was  not  at 
the  time  of  its  acquisition  occupied  by  an  organized  and  civilized  com- 
munity, and  where  the  population  of  the  new  States  upon  the  establiisbnient 
of  government  was  formed  by  emigration  from  the  original  States. 

5.  Such  view  is  to  be  taken  as  to  Dakota. 

[Opinion  filed  May  5,  1S91.] 
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In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Wilson  &  Zook,  for  plaintiffs  in  error. 

Messrs.  Hahline,  Scott  &  Lord,  for  defendants  in  error. 

MoBAN,  P.  J.  Franklin  MacYeagh  &  Co.  having  a  judg- 
ment against  one  Benjamin  Holstein,  rendered  in  Dakota, 
brought. an  attachment  on  said  judgment  in  the  Superior 
Court  of  Cook  County,  the  ground  of  attachment  set  out 
being  that  said  Holstein  was  not  a  resident  of  this  State. 

The  attachment  writ  was  served  on  John  Miller  &  Co.  as 
garnishees.  Tlie  garnishees  answered  that  tliey  were  not 
indebted  to  said  Benjamin  Holstein,  and  Bertha  Holstein, 
wife  of  said  Benjamin  Holstein,  filed  an  interplea,  claiming 
as  her  own,  certain  property  and  money  in  the  hands  of  said 
Miller  &  Co.  It  appeared  from  the  evidence  that  Bertha 
Holstein  carried  on  in  Deadwood,  Dakota,  a  business  of  deal- 
ing in  hides ;  thai  the  business  was  managed  by  her  husband, 
and  the  hides  purchased  shipped  to  Miller  &  Co.,  in  Chicago, 
who  had  an  account  of  the  business  in  the  name  of  Bertha 
Holstein. 

The  money  used  in  conducting  the  business  and  by  which 
the  hides  shipped  to  Miller  &  Co.  were  purchased,  was 
money  that  came  to  said  Bertha  Holstein  from  her  father  and 
mother.  They  left  her  property  in  Kansas  which  she  turned 
into  money,  and  she  also  received  an  insurance  on  her  father's 
life.  None  of  the  money  used  in  this  business  came  from  Ben- 
jamin Holstein.  She  was  living  with  her  husband  in  Dakota 
when  she  received  tliis  money  from  her  father's  estate,  and  her 
said  husband  in  conducting  the  hide  business  for  her  nsed 
about  $6,000.  The  bank  account  in  Dakota  was  kept  in  her 
name,  but  the  husband  drew  checks  thereon,  signing  them  as 
agent. 

It  appeared  that  Miller  &  Co.  had  in  their  hands  $417.66, 
the  proceeds  of  the  sale  of  hides  shipped  to  them.  The  court 
found  against  the  interpleader  and  that  the  money  was  the 
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money  of  Benjamin  Holstein,  and  rendered  judgment  there- 
for in  favor  of  said  Holstein  for  the  use  of  MacVeagh  &  Co. 

By  the  common  law,  the  money  and  personal  property 
of  the  wife,  of  which  she  was  actually  and  beneficially  pos- 
sessed in  her  own  right  at  the  time  of  the  marriage,  and  all 
such  goods  or  money  as  might  come  to  her  from  any  source 
during  coverture,  became  the  absolute  property  of  her  hus- 
band and  was  transferred  to  him  by  operation  of  law,  wher- 
ever it  might  be  situated.  Hanchett  v.  Rice,  22  111.  App.  442: 
Van  Ingon  v.  Brabrook,  27  111.  App.  401;  Thorn  v.  Weath- 
erly,  50  Ark.  237. 

Of  course  the  matter  of  the  wife's  ownership  of  personal 
property  is  regulated  by  statute  in  most  of  the  States  of  the 
Union,  but  a  court  of  one  State  can  not  take  notice  of  the 
law  of  another  State  unless  such  law  is  proven  in  the  case  as 
any  other  fact.  Western  Transit  Co.  t.  Ilosking,  19  111.  App. 
C07;  C.  &  N.  W.  Ry.  Co.  v.  Johnson,  27  111.  App.  351. 

No  proof  was  made  as  to  what  was  the  law  of  Dakota  as  to 
the  ownership  of  the  personal  property  or  money  that  comes 
to  the  wife  during  coverture.  The  court  in  thia  State  then 
was  bound  to  presume  that  the  common  law  prevailed  in 
Dakota,  and  by  that  law  we  have  seen  the  personal  property 
of  the  wife  become  vested  in  the  husband.  Hanchett  v. 
Rice,  supra. 

It  is  admitted  by  counsel  that  the  common  law  is  to  be  pre- 
sumed to  exist,  unless  the  contrary  is  shown,  in  all  States  of 
the  Union  which  are  formed  from  territory  which  belonged 
to  the  colonies  of  Great  Britain,  but  he  argues  the  court  will 
take  judicial  notice  of  the  fact  that  the  territory  from  which 
the  State  of  Dakota  was  formed  comprised  a  part  of  the  Lou- 
isiana purchase,  and  came  from  France,  and  therefore  the 
civil  law  must  be  presumed  to  be  the  law  of  such  territory, 
and  the  civil  law  recognizes  the  wife  as  a  distinct  person,  who 
may  hold  her  property  separately  and  in  her  own  right. 

But  laws  are  for  people,  and  not  for  mere  territory  as  such. 
In  the  portion  of  the  Louisiana  purchase  from  which  Dakota 
was  formed,  there  existed  no  civilized  community  governed 
by  any  law  at  the  time  of  the  cession.     When  Dakota  was 
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peopled  and  an  organized  community  created  in  her  territory, 
it  was  by  emigrants  from  States  where  the  common  law  was 
in  force,  and  by  citizens  who  looked  to  that  common  law  as 
their  natural  right  and  as  forming  the  source  and  basis  of 
their  jurisprudence. 

This  question  was  fully  considered  and  ably  discussed  in  the 
case  of  Norris  v.  Harris,  15  Cal.  226,  in  an  opinion  by  Mr. 
Justice  Field,  now  an  associate  justice  of  the  Supreme  Court 
of  the  United  States.  After  stating  the  presumption  that  the 
couimon  law  exists  in  States  formed  from  territory  which 
belonged  to  the  colonies  of  England,  he  pays:  '^  A  similar  pre- 
sumption must  prevail  as  to  the  existence  of  the  common  law 
in  those  States  which  have  been  established  in  territory 
acquired  since  the  Revolution,  where  such  territory  was  not, 
at  the  time  of  its  acquisition,  occupied  by  an  organized  and 
civilized  coQimunity;  where,  in  fact,  the  population  of  the 
new  State  upon  the  establishment  of  Government  was  formed 
by  emigration  from  the  original  States.  As  iu  British  Colo- 
nies established  in  uncivilized  regions  by  emigration  from 
the  parent  country  the  subjects  are  considered  as  carrying 
with  them  the  common  law,  so  far  as  it  is  applicable  to  their 
new  situation,  so  when  American  citizens  immigrate  into  terri- 
tory which  is  unoccupied  by  civilized  man,  and  commence  the 
formation  of  a  new  government,  they  are  equally  considered  as 
carrying  with  them  so  much  of  the  same  common  law,  in  its 
modified  and  improved  condition  under  the  influence  of  modern 
civilization  and  republican  principles,  as  is  suited  to  their  new 
condition  and  wants." 

Missouri  was  part  of  the  Louisiana  purchase,  and  it  is  held 
in  Eureka  Springs  By.  v.  Simmons,  51  Ark.  459,  that  in  tlie 
absence  of  proof  to  the  contrary,  the  common  law  would  be 
presumed  to  be  in  force  in  that  State.  See  also  2  Cal.  39, 
and  Story,  Conflict  of  Laws,  866. 

The  court  was  bound,  therefore,  on  the  trial  of  this  case,  to 
assume  that  the  common  law  regulating  the  relation  and  prop- 
erty rights  of  husband  and  wife,  prevailed  in  Dakota,  and  if 
that  was  not  the  fact,  it  rested  on  appellant.  Bertha  Holstein, 
who  asserted  the  contrary,  to  show  it  by  proof. 
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The  court  was  correct  in  holding  tbe  money  in  the  hands 
of  Miller  &  Co.  to  belong  to  Benjamin  Holetein,  tlie  hnsband, 
and  that  the  same  was  subject  to  attachment  for  his  debt. 

Other  errors  assigned  require  no  further  attention  than  to 
say  that  we  have  considered  them  all,  and  are  of  opinion  that 
tliey  are  not  well  taken. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed^ 
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Betsy  F.  Burt 

V. 

William  II.  Burt. 


pi  ad  ice — Divorce — Desert  ion — Ev  idence. 

1.  EbrcepHons  in  chancery  causes  may,  and  in  many  inRttincef?  Kbould  be 
taken  to  pleudinsrs  for  scandal,  impertinence,  insufficiency  and  the  like;  and 
exceptions  may  be  taken  to  reports  of  raustern  and  receivers,  but  it  is  not 
necesNary  to  preserve  exceptions  to  the  rulings  of  tbe  court* in  allowing  or 
overruling  such  exceptions,  all  of  the  evidence  in  the  cause  and  the  decree 
announced  by  the  court  being  matters  of  record. 

2.  It  is  tbe  correct  practice  for  the  chancellor,  after  the  evidence  ifi 
heard,  to  resrard  do  portion  of  it  (hat  is  immaterial  or  illegal,  and  to  decide 
tbe  case  alone  on  the  legal  evidence  adduced. 

3.  In  ciiancery  cases  the  practice  is  not  to  reverse  for  erroneous  rulings 
in  the  admitting  or  excluding  of  evidence  unless  it  is  seen  «fter  an  inspec* 
tion  of  the  entire  record,  that  different  rulings  might  have  induced  a  dif- 
ferent decree. 

4.  If  there  is  competent  evidence  in  the  record  sufficient  to  sustain  the 
decree,  it  must  be  affirmed,  and  this  without  regard  to  whether  the  chan- 
cellor may  have  been  right  or  wrong  in  his  views  of  the  competency  of 
evidence  at  the  hearing. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  the  Circnit  Court  of  Cook  Conntv:  the  Hon. 
O.  H.  IIoRTON,  Judge,  presiding. 

Mr.  John  G.  Reid,  for  appellant. 

Messrs.  Case,  IIudd  &  Hogan,  for  appellee. 


FiKST  District — October  Term,  1893.      537 


Burt  V.  Burt 


Watermaj^,  J.  Exceptions  in  chancery  causes  niaj^,  and  in 
many  instances  should  be  taken  to  pleadings  for  scandal, 
imperjinence,  insufficiency,  etc.  Exceptions  may  also  be  taken 
to  reports  of  masters  and  receivers;  but  it  is  not  necessary  to 
preserve  exceptions  to  the  rulings  of  the  court  in  allowing  or 
overruling  such  exceptions.  Flaherty  v.  McCortnick  et  al., 
123  111.  525.  All  of  the  evidence  in. the  cause  and  the  decree 
announced  by  the  court  are  matters  of  record. 

It  is  the  correct  practice  for  the  chancellor,  after  the  evi- 
dence is  heard,  to  regard  no  portion  of  it  which  is  immaterial 
or  illegal,  and  to  decide  the  case  alone  on  the  legal  evidence 
adduced.  Swift  et  al.  v.  Castle,  23  111.  209;  Hillyer  v.  Lewis, 
81  111.  264;  Smith  et  al.  v.  Long,  106  111.  485. 

In  chancery  cases  the  practice  is  not  to  reverse  for  erro- 
neous rulings  in  the  admitting  or  excludi;ig  of  evidence,  unless 
it  is  seen,  after  an  insix^ction  of  the  entire  record,  that  differ- 
ent rulings  might  have  induced  a  different  decree.  Willerain 
V.  Dunn  et  al.,  93  III.  511. 

If  there  is  competent  evidence  in  the  record  sufficient  to 
sustain  the  decree,  it  must  be  affirmed,  and  this  without 
regard  to  whether  the  chancellor  may  have  been  right  or 
wrong  in  his  views  of  the  competency  of  evidence  at  the 
hearing.  Treleaveu  v.  Dixon,  119  III.  551;  Tunison  v. 
Chamblin,  88  111.  378;  Jefferson  v.  Jefferson,  96  111.  551; 
Eitter  v.  Schenk  et  al.,  101  111.  387. 

We  have  carefully  examined  the  record  in  this  cause,  and 
are  of  the  opinion  that  the  decree  of  the  chancellor  is  sus- 
tained by  it. 

The  witnesses  testified  orally  in  the  presence  of  the  court, 
and  the  chancellor  for  that  reason  was  in  a  better  position 
than  can  be  a  reviewing  court  to  determine  wl)at  the  tinith  as 
to  the  controverted  facts  is.     Voss  v.  Venn,  132  111.  14. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 

Morak,  p.  J.  I  do  not  concur.  I  think  there  was  no 
desertion. 
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BoBERT  Henderson  ^ 

V. 

George  Y>.  Wheaton  et  al. 

Conirada — Construction  of. 

Whero  acts  are  mof ually  dependent,  fnit  cnn  no(  be  maintained  for  a 
refusHl  to  do  one,  without  showing  a  readiness  to  do  the  other. 

[Opinion  filed  May  6,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tbe  Hun. 
Julius  S.  Grinnell,  Judge,  presiding. 

Messra  Gastside  &  Lbffinowsll,  for  appellant. 

Messrs.  G.  W.  &  J.  T.  Kketzinger,  for  G.  D.  Wiicaton, 
appellee. 

Messrs.  W.  J.  Tewksbury  and  A.  C.  Barnes,  for  F.  S. 
£:imc8,  appellee. 

Waterman,  J.  An  action  of  assumpsit  was  brought  by 
apiK3tlant  upon  the  following  contract : 

"  Chicago,  III,  June  25,  1884. 

This  day  sold  to  Robert  Henderson,  of  New  York  City, 
fifty  shares  of  the  capital  stock  of  the  Big  Laramie  Laud 
Cattle  and  Improvement  Company,  of  $100  each,  for  the  snin 
of  $5,000,  the  receipt  of  which  is  hereby  acknowledged,  upon 
the  following  ex))re6s  condition: 

At  the  expiration  of  three  years  from  the  date  hereof,  if 
said  Kobert  Henderson  elects  to  return  .said  fifty  shares  of 
said  capital  stock  to  the  undersigned,  we  agree  to  pay  to  said 
Bobort  Henderson  the  said  sum  of  five  thousand  dollars,  with 
interest  thereon  at  the  rate  of  ten  ])er  cent  per  annum,  less 
any  dividends  he  may  have  received  upon  said  stock;  provided, 
however,  the  said  Robert  Henderson  shall  notify  the  under- 
signed of  his  intention  to  return  said  capital  stock,  and  claim 
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Biich  repajmentj  at  least  thirty  days  before  the  expiration  of 
the  said  term  of  three  years.  Such  notice  may  be  given  by 
addressing  ,tlie  same  to  and  in  care  of  F.  S.  Eames,  Commer- 
cial National  Bank,  Chicago,  Illinois. 

(Signed)     Geo.  D.  Wheaton,     [seal.] 
F.  S.  Eames,  [seal.] 

Trabino  Bros.,  [seal,] 

C.  H.  HunoN.  [seal.]" 

The  declaration  contained  no  averment  of  a  tender  of  the 
stock  mentioned  in  the  contract,  and  none  was  proved  upon 
tlie  trial;  thereupon  the  court  found  the  issues  for  the  defend- 
ants. 

The  contention  of  appellant  is,  that  it  was  sufficient  to 
notify  appellees  of  his  intention  to  return  the  stock  and  that 
thereupon  at  the  expiration  of  thirty  days  the  obligation  of 
appellees  to  pay  the  $5,000  with  interest  became  absolute, 
and  they  must  pay  the  money  and  thereafter  get  the  stock  if 
they  can.  Such  is  not  the  spirit  of  the  contjact,  nor  was  such 
the  intention  of  the  parties  when  it  was  made. 

The  intention  spoken  of  in  the  contract  is  not  one  which 
may  exist  merely  while  notice  of  it  is  being  given;  it  must  be 
continuing,  and  when  the  money  is  paid  must  be  active;  the 
payment  of  the  money  and  return  of  the  stock  it  was  intended 
should  be  contemporaneous.  "Faith  without  works  is  dead." 
So  intention  without  act  is  worthless. 

Where  acts  are  mutually  dependent,  suit  can  not  be  main- 
tained for  a  refusal  to  do  one  without  showing  an  offer,  or 
readiness,  to  do  the  otlier.  Callenonel  v.  Briggs,  1  Salk.  112; 
Lester  v.  Jewett,  11  N.  Y.  453;  Plumb  v.  Taylor,  27  111. 
App.  238;  Bishop  on  Contracts,  Sec.  1433;  Bank  of  Colum- 
bia v.  Hagner,  1  Peters,  461-465. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Jg  JJJ  Fredebick  Henkleman  ET  AL. 

40    MO  ^' 

■22-5!5  John  L.  Peterson. 

Insolrennf — Injunctions — PvacUee, 

1.  While  an  appeal  lies  from  an  order  trrantinfif  an  injanction,  none  lies 
from  an  order  refufiinK  to  dissolve  the  same. 

2.  Judfriuents  confessed  upon  notes,  the  same  together  with  warrants 
of  attorney  having  been  executed  bj  the  officers  of  a  corporation,  can  not 
be  attacked  in  a  court  of  equity  in  the  absence  of  injantice  or  fraud.  AU 
chiirges  of  fraud  and  conspiracy  not  impeaching  the  bona  fides  of  the  debts 
for  which  they  were  given,  avail  nothinsr. 

3.  An  allegation  with  no  facts  stated  as  a  basis,  that  complainant  is  in- 
formed and  believes  it  to  be  true  that  the  judgments  are  not  for  a  bona  fide 
indebtedness,  is  no  ground  for  staying  the  collection  thereof. 

4.  In  the  case  presented,  this  court  holds  that  the  order  granting  an  in- 
junction restraining  the  sheriff  from  paying  to  the  defendants  the  proceeds 
of  property  sold  under  executions  upon  their  judgments,  injuriously  affected 
th  m,  and  that  they  had  the  right  to  appeal,  though  in  form  the  injonction 
was  not  against  them,  nor  had  they  as  yet  appeared  in  the  cause. 

5.  This  court  holds  that  the  order  for  the  injanction  in  question  wt^a 
not  warranted  by  the  allegations  of  the  bill  as  to  either  the  judgments 
or  the  accounts  involved,  and  reverses  the  same. 

[Opinion  filed  May  5,  1S91.] 

Appeal  from  the  Circuit  Court  of  Cook  Connty;  the  Hon. 
MrHRAY  F.  Tcley,  Judge,  presiding. 

Messrs.  Te^nxky,  Church  &  Coffeen  and  Charles  S.  Bil- 
lings, for  apjHjllants. 

Mr.  Jamks  a.  Pktekson,  for  appellee. 

Gary,  J.  This  is  an  appeal  by  jndgment  creditors  of  the 
Brabrook  Tailoring  Company  nnder  the  act  of  June  14,  18S7» 
from  an  order  granting  an  injunction,  entered  December  27, 
1800.  The  api^ellants  are  made  defendants  to  the  bill  on 
which  the  injunction  was  granted,  but  had  no  notice  that  it 
was  to  bo  a}  lulled  for,  and  had  not  been  served  with  process; 
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in  fact,  the  injunction  seems  to  have  been  panted  whon  the 
bill  was  filed.  The  appellee  moved  to  dismiss  this  appeal, 
holding  that  the  appellants  ought  to  have  asked  the  Circuit 
Court  first  to  dissolve  the  injunction,  and  if  that  was  refused, 
then  appeal. 

If  any  appeal  is  taken  it  must  be  from  the  order  granting 
the  injunction;  none  lies  from  an  order  refusing  to  dissolve 
it.  Taylor  v.  Kirby,  31  111.  App.  658.  The  motion  to  dis- 
miss is  therefore  denied. 

Ho  has  also  filed  pleas  to  the  further  maintenance  of  the 
appeal,  setting  up  that  in  the  court  below,  at  the  next  term 
after  the  appeal  was  taken,  he  amended  his  bill,  and  the 
appellants  demurred  to  the  bill  as  amended,  which  pleas  the 
appellants  move  to  strike  out.  This  motion  is  sustained. 
Whether  the  order  granting  the  injunction  is  right  or  wrong, 
depends  upon  whether  there  was,  or  was  not,  sufficient  cause 
for  it  when  it  was  granted. 

The  bill  was  filed  by  the  appellee,  a  stockholder  in  and 
creditor  of  the  company,  to  wind  it  up  and  distribute  its 
assets.  Only  such  allegations  of  the  bill  as  affect  these  appel- 
lants need  be  noticed  on  this  appeal.  The  general  merits  of 
this  case  are  not  before  us;  only  the  injunction  as  it  affects 
the  appellants. 

As  to  them  the  bill  sets  out  at  great  length  particulars 
from  which  the  conclusion  is  drawn,  that  the  officers  who 
executed  the  notes  and  warrants  of  attorney  on  which  the 
judgments  were  confessed,  had  not  sufficient  authority  from 
the  corporation  for  that  pur|)ose.  That  question  has  been  set 
at  rest  in  this  State  by  the  recent  decision  of  the  Supreme 
Court  in  Burch  v.  West,  25  N.  E.  Eep.  658.  Whether  there 
was  authority  or  not,  if  there  be  "  no  injustice  and  no  fraud  in 
the  judgments,  nobody  can  attack  them  in  a  court  of  equity." 

All  of  the  charges  of  fraud  and  conspiracy  between  the 
appellants  and  the  officers  of  the  company,  in  general  terras, 
not  impeaching  the  bona  fides  of  the  debts  to  the  appellants, 
avail  nothing.  As  to  that  honafi^Jes  the  whole  allegation  is 
that  the  appellee  is  informed  and  believes  it  to  be  true  that 
the  amounts  of  the  judgments  are  not  for  a  honafide  indebted- 
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ness.  His  belief  of  that  conclnsion,  with  no  facts  stated  as 
a  basis,  is  no  ground  for  staying  the  appellants  in  the  collec- 
tion of  their  judgments. 

The  order  granting  an  injunction  restraining  the  sheriff 
from  paying  to  tlio  appellants  the  proceeds  of  property  sold 
under  executions  upon  their  judgments,  injuriously  affected 
tiie  a[)pc1Iants,  and  tlioy  had  the  right  to  appeal,  though  in 
form  the  injunction  was  not  against  them,  nor  had  they  as 
yet  appeared  in  the  cause.     2  Dan.  Chy.  1460. 

The  ap|>ellants  arc  enjoined  from  collecting  accounts 
assigned  to  them.  The  allegations  of  the  bill  as  to  those 
accounts  are  vague,  but  the  fair  construction  is  that  whatever 
accounts  were  assigned,  were  so  assigned  for  the  purpose  of 
applying  any  proceeds  collected  upon  the  judgments,  and  the 
same  j)rinciples  apply  to  those  assignments  as  to  the  judg- 
ments.    Commercial  Nati<»nal  Bank  v.  Burch,  40  111.  App.  505. 

The  order  for  the  injunction  was  not  warranted  by  the  alle- 
gations of  the  bill  as  to  either  the  judgments  or  the  accounts, 
and  is  therefore  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

lie  versed  and  remanded. 


Sarah  E.  Von  Campe  et  al. 

V. 

City  of  Chicago, 

Morfgagrs — Sfntufoty  Xotice — Foreclosure — Limit  at  ions — Act  of  April 

1.  Purchavrs  of  n*al  estate  are  chargeable  with  notice  of  what  the  recoril 
ili^ilases  in  the  line  of  the  title  of  property  bought  by  them. 

'2.  MortfTi^^  executed  before  (he  paasag.)  of  the  act  of  April  4, 1872, 
limitinir  an  action  for  foreclosure  to  ten  years  after  the  time  the  ri^ht  of 
notion  ftccru«Hl,  ore  not  affected  thereby,  rights  and  liabilities  that  Lad 
accrued  U^fore  that  act  took  eif»»ct  being  excluded  from  its  operation, 
w  iu'tbcr  the  c»u«e  of  action  on  such  right  or  liability  accrued  before  or  after 
tliat  net  took  t^fftx^t. 

3.     C^>on  a  biil  llUd  to  forecloee  mortgages,  defendants  contending  thtit 


FiPwST  District — October  Term,  189f>.      543 

Von  Ciiinpe  v.  City  of  Chicago. 

under  Sec  6  of  wiid  act  the  right  of  foreclosure  is  barred,  this  court  holds 
fh«it  no  statute  that  does  not  operate  upon  the  money  demand  vhicb  the 
mortgages  were  made  to  secure  can  be  wt  up.  and  the  money  demanded  being 
in  such  shape  that  no  statute  of  limitations  covered  it,  only  the  lapse  of  such 
time  as  would  raise  the  common  law  presumption  of  pa3*ment  would  be 
such  bar,  and  that  the  decrees  for  complainant  can  not  be  interfered  with. 

[Opinion  filed  May  5,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Cook  Comity;  the  IIoii. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Wilson  &  Zook  and  A.  M.  Pence,  for  appellants. 

Messrs.  Jonas  Hutchinson  and  M.  W.  Bobinson,  for 
appellee. 

Gary,  J.  This  is  an  appeal  by  several  parties,  having  sep- 
arate interests,  but  depending  upon  the  same  questions,  and 
no  objection  is  made  that  they  have  joined  on  one  record. 

April  1, 1848,  the  city  conveyed  to  Orrington  Lunt  the 
west  half  of  lot  ^4  and  east  three-quarters  of  lot  25,  called 
wharfing  lots.  On  each  of  the  five  quarters  thus  conveyed, 
Lunt  gave  back  to  the  city  a  mortgage  for  $1,000,  bearing 
interest  at  six  |3er  cent  per  annum,  payable  quarter-yearly  on 
the  first  days  of  May,  August,  November  and  February,  until 
principal  and  interett  should  be  paid.  The  mortgages  pro- 
vided that  so  long  as  the  interest  and  all  taxes  and  assessments 
were  paid,  the  principal  shonld  not  be  demanded;  and  tliat 
there  was  no  personal  liability  for  the  indebtedness. 

The  appellants  derai^n  title  from  Lunt,  and  while  they  deny 
actual  notice  of  the  mortgages,  there  is  no  question  as  to  the 
statutory  notice  by  the  records  of  Cook  County. 

The  appellants  rely  upon  two  sections  of  the  statute  of 
limitations  as  a  bar. 

J^irst:  Conceding  that  before  1S72  there  wns  no  statute 
which  by  mere  lapse  of  time  barred  the  foreclosure  of  such 
mortgages,  they  claim  that  the  eleventh  section  of  the  act  of 
April  4,  1872,  limiting  an  action  for  foreclosure  to  ten  years 
after  the  right  of  action  accrued,  is  a  bar. 
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But  these  mortgaojes  being  executed  in  1848,  tvventj-six 
years  before  that  act  was  passed,  are  not  afifected  bj  it — rights 
and  liabilities  that  had  accrued  before  that  act  took  effect 
being  excluded  from  tts  operation,  whether  the  cause  of 
action  on  such  right  or  liability  accrued  before  or  after  that 
act  took  effect.  So  held  in  Means  v.  Harrjson,  114  111.  24S,  as 
to  a  promissory  note  made  before,  and  falling  due  after  that 
act  took  effect,  and  in  McMillan  v.  McCormick,  117  111.  79,  as 
to  a  sale  under  a  power  of  sale  in  a  mortgage  given  to  secure 
a  note  made  and  falling  due  before  that  act  took  effect. 

Decisions,  the  same  in  principle,  have  been  made  by  the 
Appellate  Court  of  each  of  the  districts,  other  than  this,  in 
this  State.  Smart  v.  Morrison,  15  111.  App.  226;  Blackburn 
V.  West,  21  111.  App.  29;  Jones  v.  Lander,  21  Ill.App.  610. 

Second:  They  claim  that  possession  under  color  of  title, 
and  payment  of  all  taxes  for  seven  years  after  the  right  of 
the  city  to  foreclose  accrued,  is  a  bar,  under  Sec.  6  of  the 
same  act. 

That  section  is  identical  with  Sec.  8  of  the  chapter  con- 
cerning Conveyances,  R.  S.  1845,  and  was  first  adopted  in  1839, 
and  is.  therefore,  not  a  new  enactment,  but  a  continuation  of 
the  former  law.     R  S.  1874,  Sec.  2. 

The  mortgages  contained  a  provision  that  if  default  should 
be  made  in  the  paj^ment  of  interest,  the  whole  principal  and 
interest  should  forthwith  become  due.  That  default  occurred 
August  1,  1876.     Nothing  has  been  paid  since. 

The  city  filed  this  bill  to  foreclose,  February  11,  1889,  and 
from  the  decrees  foreclosing  the  mortgages  this  appeal  was 
taken.  Whether  from  such  default  the  right  of  action 
accrued,  whether  the  city  was  willing  that  the  principal  should 
become  due  or  not,  or  whether  the  only  effect  was  to  give  the 
city  an  election  to  claim  the  principal,  it  is  not  necessary  to 
consider.  The  provision  in  the  mortgage  in  the  Ciise  of  Bro- 
kaw  V.  Field,  83  111.  App.  138,  was  not  in  peremptory  terms 
like  those  here  used.  The  apjiellants  stand  in  the  shoes  of 
Lunt,  the  mortgagor,  deriving  title  from  him  with  notice  by 
the  record  of  the  mortgages  to  the  city.  They  can  set  up  no 
statute  of  limitations  that  does  not  operate  upon  the  mouej 
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demand  which  the  mortcjaoces  were  made  to  secure.  No 
possession  of  the  land,  by  them  claimed  to  be  adverse,  is,  in 
legal  eflfect,  adverse.  Hageu  v.  Parsons,  67  111.  170,  and  cases 
there  cited. 

The  money  demanded  being  in  such  shape  that  no  statute 
of  limitations  covered  it,  it  would  seem  that  only  the  lapse 
of  such  time  as  would  raise  the  common  law  presumption  of 
payment  would  be  a  bar. 

An  argument  attacking  the  validity  of  the  mortgages  for 
the  supposed  lack  of  proof  of  the  regularity  of  the  proceedings 
tinder  which  the  city  took  them,  has  failed  to  make  any 
impression  upon  us. 

The  appellants  claim  through  a  sale  made  under  a  trust 
deed  executed  by  the  then  owuers,  August  10,  1872.  The 
deed  to  those  owners  reciting  these  mortgages,  and  that  the 
grantees  assumed  and  agreed  to  pay  them,  was  filed  for  record 
on  the  9th  day  of  the  month  before.  It  is  hardly  necessary 
to  cite  authority  that  "  all  subsequent  parties  are  chargeable 
with  notice  of  what  the  record  disclosed  in  the  line  of  the 
title  they  were  buying."  Sid  well  v.  Wheaton,  114  111.  267. 
Such  recitals  would  have  bound  the  land  to  the  city  if  the 
mortgage  had  been  through  some  blunder,  wholly  ineffectual. 
Ibid.     . 

The  decrees  are  right  and  are  a£5rmed. 

Decree  affirmed. 


V. 
Seth  F.  Hanchett  et  al. 

Practice— Act  of  1845,  Sec.  ll-^Dismissal  of  Suit— Non- suit. 

In  view  of  the  circumstances  involved,  this  court  holds  that  the  plaintiff 
in  the  case  presented  should  have  been  allowed  to  have  dismissed  the  same 
at  a  certain  stage  thereof. 

[Opinion  filed  May  6,  1891.] 

Tor*  XL  as 


40    M6 


Henry  M.  Shaba d  -^-^ 
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Appeal  from  tlie  Superior  Court  of  Cook  County;  tbo 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Moses  &  Pam,  for  appellant. 

Messrs.  Jacob  K.  Custer  and  George  Bctrry,  for  appellees. 

Gary,  J.  Tiiis  was  an  action  of  replevin  wherein  tlie 
appellant  was  plaintiff.  After  the  evidence  was  in,  on  a  trial 
without  a  jury,  a  conversation  ensued  between  the  judge  and 
plaintiff's  counsel  in  which  the  judge  several  times  refieated 
that  lie  could  not  lind  for  the  plaintiff,  but  would  feel  disposed 
if  any  way  could  be  pointed  out,  to  give  him  a  lien  on  the 
property  in  controversy,  for  money  he  had  invested.  This 
the  counsel  for  the  plaintiff  declined  to  consider,  and  then  the 
judge,  addressing  the  clerk,  said:  ^^  Finding  for  the  defendant 
in  this  case;"  then  for  the  lirst  time  the  plaintiff's  counsel 
said  he  would  dismiss  the  case. 

At  nrst  the  court  was  about  to  permit  him  so  to  do,  but  the 
defendant's  counsel  insisted  that  it  was  too  late;  to  this  view 
the  court  acceded;  refused  to  permit  the  case  to  be  dismissed 
and  entered  a  finding  and  judgment  for  the  defendants  upon 
the  merits.  The  plaintiff  excepted,  and  the  question  here  is, 
whether  at  that  stage  he  had  a  right  to  dismiss  his  suit.  No 
entry  of  any  decision  had  been  made  either  by  court  or  clerk. 

In  principle,  this  case  is  not  distinguishable  from  Prindi- 
ville  V.  Leon,  11  111.  App.  657,  affirming  the  right  of  the 
plaintiff  to  take  a  non-suit  at  that  stage  of  the  case,  unless  there 
be  a  distinction  between  requests  to  dismiss  a  suit  and  enter 
a  non-suit,  which  has  not  apparently  been  thought  by  any- 
body to  exist. 

But  the  appellees  insist  that  the  addition  made  in  the  revi- 
sion of  1872  to  Sec.  11  of  the  Practice  Act  of  1845,  the 
section  being  in  that  revision  41,  by  which,  on  trials  by  the 
court,  parties  may  submit  propositions  of  law,  has  removed 
the  reason  of  the  authorities  on  which  the  case  cited  is  based, 
and  the  reason  ceasing,  the  rule  ceases.  If  it  wore  clear  that 
they  are  right,  it  would  be  our  duty  to  disregard  the  former 
decision  of  this  court;  for  although  the  statute  was  then  as  it 
is  now,  no  such  point  was  made. 
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If  Appellate  Courts  had  been  organized  and  the  authority 
of  tlie  Supreme  Court  to  review  the  facts  taken  away  before 
or  at  the  time  of  the  revision  of  1872,  a  clear  reason  for  the 
addition  referred  to  would  appear,  as  explained  in  Tibballs  v. 
Libby,  97  111.  552;  but  that  change  as  to  courts  did  not  occur 
until  1877.  The  only  other  reason  that  occurs  to  us  for  the 
addition,  was  to  make  the  practice  approved  in  Lowe  v.  Moss, 
12  111.  476,  more  convenient. 

If  it  had  been  intended  to  change  the  rule  in  force  for  so 
many  years,  established  in  ^1856,  in  opposition  to  the  rule 
established  in  Indiana  in  1847,  (Howe  v.  Harroun,  17  111. 
494;  Dougherty  v.  Elliott,  8  Blackf.  405,)  the  easy  and  nat- 
ural way  so  to  do,  was  to  add  to  Sec.  29,  E.  S.  1 845,  Sec.  49, 
R  S.,  1872,  Practice.  The  provision  that  the  proposition  may 
be  submitted  "within  such  time  as  the  court  may  require," 
indicates  that  the  only  purpose  was  that  a  court  of  appellate 
jurisdiction  might  have  knowledge  whether  the  lower  court, 
in  a  case  where  the  facts  are  in  doubt,  proceeded  upon  a  right 
or  wrong  view  of  the  law ;  if  the  former,  the  finding  would 
be  affirmed ;  if  the  latter,  reversed. 

We  must  therefore  hold  that  the  case  first  cited  governs 
this,  and  the  judgment  is  reversed  and  the  case  remanded  with 
directions  to  permit  the  plaintiff  below  to  take  a  non-suit  if 
he  will.  Otherwise  the  finding  and  judgment  can  be  entered 
as  before. 

Heversed  and  remanded. 


Galveston  City  Railroad  Company 

V. 

George  A.  Hook  and  Edoar  C.  Greene. 
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Foreign  Corporations — Service  qf  Process — Pleading — Practice, 

1.  A  merely  casual  offer  by  the  preflident  of  a  foreign  corporation, 
while  temporarily  sojourning  in  this  State  upon  his  own  business,  in  which  it 
has  no  agent  or  place  of  business,  to  receive  a  proposition  relating  ko  the 
business  of  his  company,  is  not  the  transaction  of  business  by  an  agent  in 
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Buch  sense  as  authorizes  the  conclusion  that  the  company  is  transacting  its 
business  in  this  State. 

2.  To  be  found  within  the  State,  a  foreiflm  corporation  muft  have  sent 
its  agent  on  whom  service  is  made,  to  the  State  to  conduct  its  business 
therein,  either  continuously  or  for  a  time,  so  as  to  complete  a  transaction  or 
an  enterprise,  or  at  least  charged  with  the  duty  of  making  a  particular 
contract  in  the  State,  or  negotiating  therein  for  the  company. 

8.  A  defendant,  by  pleading  the  general  issue  in  a  given  case  after  a 
demurrer  has  been  sustained  to  his  plea  in  abatement,  does  not  waive  his 
rights  thereunder.  Nor  is  such  plea  waived  where  defendant  asks  leave  to 
amend  it  after  the  demurrer  thereto  was  sustained,  which  leave  is  denied. 

4.  In  the  case  presented,  this  court  holds  that  a  certain  telegram  sent  by 
the  president  of  a  foreign  corporation,  was  not  such  an  act  as  brought  the 
same,  in  legal  contemplation,  within  the  State,  so  as  to  be  found  therein 
for  the  purpose  of  the  service  of  process  upon  it. 

[Opinion  filed  July  30,  1891.] 

In  ERROR  to  tlie  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

An  action  of  assumpsit  was  brought  by  appellees  against 
appellant  in  the  Superior  Court  of  Cook  County.  The  return 
by  the  sheriflF  was  that  the  summons  was  served  on  the  ap)>el?ant 
by  delivering  copy  to  W.  H.  Sinclair,  president  and  director 
thereof.     The  defendant  iiled  a  plea  in  abatement  as  follows : 

"And  the  said  Galveston  City  Railway  Company,  defend- 
ant in  the  above  entitled  cause,  by  Gardner,  McFadon  & 
Gardner,  its  attorneys,  specially  limiting  and  confining  its 
appearance  to  the  sole  purpose  of  iiliug  this  plea  and  object- 
ing to  the  jurisdiction  of  this  court  in  the  premises,  comes 
and  defends,  etc.,  and  says  that  this  court  ought  not  to  have 
or  take  further  cognizance  of  the  action  aforesaid  as  to  it, 
because  it  says  that  said  defendant  company  was  and  is  a  cor- 
poration aggregate,  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Texas;  that  the  location  of  its 
only  office  and  place  of  business  has  been  at  all  times  and  ie 
within  the  city  of  Galveston,  Texas,  and  it  never  had  nor 
has  any  office  or  place  of  business  in  the  State  of  Illinois; 
that  the  sole  object  for  which  said  defendant  company  was 
formed  vras  to  erect  and  operate  a  railway  in  said  city  of  Gal- 
veston, in  said  State  of  Texas,  and  for  no  other  puq^osewhat- 
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ever;  that  said  defendant  company  did  not  reside  in  and  was 
not  found  in  said  State  of  Illinois,  and  was  not  served  with 
process  in  said  State  of  Illinois,  and  that  said  defendant  com- 
pany, at  the  time  of  the  commencement  of  this  ^uit,  thereto- 
fore and  from  tliat  time  hitherto  has  resided  in  the  city  of 
Galveston,  State  of  Texas;  and  tliat  it  is  a  corporation  whose 
legal  and  actual  status  is  in  the  State  of  Texas  and  not  else- 
where. 

"This  defendant  further  says  that  neither  its  president  nor 
its  secretary,  nor  its  treasurer,  nor  any  of  its  directors,  nor  any 
other  of  its  officers  or  of  its  clerks  or  agents,  reside,  or  have 
at  or  since  the  commencement  of  this  suit  resided  in  the 
State  of  Illinois,  nor  have  any  of  tliem  any  place  of  business 
there,  at  or  since  said  time;  that  it  has  not  authorized  any 
agent,  officer,  clerk,  attorney  or  counselor  to  appear  for  it  in 
this  suit,  except  for  the  special  purpose  of  objecting  to  the 
•Jurisdiction  of  this  court;  that  William  Sinclair,  on  whom 
process  in  this  cause  was  served,  was  and  is  president  of  said 
company;  but  he  was  not  at  the  time  of  such  service  within 
the  State  of  Illinois  on  official  business  for  the  defendant,  nor 
in  any  official  character  as  the  officer,  director  or  agent  of 
this  defendant,  nor  otherwise  than  accidentally  and  tem- 
porarily on  his  own  private  business  and  pleasure,  and  not 
in  any  wise  as  representing  this  defendant;  that  said  Sin- 
clair, while  in  said  Cook  County,  transacted  no  business  for 
said  company,  nor  was  he  authorized  to  transact  any;  that 
while  in  Cook  County  he  telegraphed  to  a  person  in  Minne- 
sota, who  once  desired  to  buy  the  property  of  said  company 
in  Galveston,  that  he  would  be  in  Chicago,  and  while  there 
would  receive  any  proposition  from  said  party  for  its  purchase, 
but  said  Sinclair  was  not  in  Chicago  for  the  purpose  of  meet- 
ing said  person,  but  entirely  on  his  own  business  and  on  busi- 
ness in  no  way  connected  with  said  company;  and  he  had  no 
authority  from  said  company  to  pass  on  any  proposition  said 
Minnesota  party  might  make,  but  only  to  receive  it  and  report 
it  to  said  company,  and  said  Sinclair  so  knew,  and  did  not 
intend  to  pass  thereon;  that  said  Minnesota  party  telegraphed 
in  reply  that  he  could  not  come  apd  there  the  matter  ended; 
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that  said  William  Sinclair  has  never  resided,  nor  has  had  nor 
has  a  place  of  business  or  any  ofSce  in  said  conuty  of  Cook, 
but  at  the  time  of  said  attempted  service  upon  this  defendant 
through  him,  he  resided  and  still  resides  in  the  State  of  Texas. 

This  defendant  further  says  that  said  William  Sinclair  was 
not  then  and  there  authorized  to  represent  it  as  an  officer, 
director,  agent  or  otherwise,  nor  to  receive  service  of  legal 
process,  and  this  the  defendant  is  ready  to  verify. 

Wberefore  it  prays  judgment  whether  this  court  can  or  will 
take  further  cognizance  of  the  action  aforesaid  as  to  it." 

A  demurrer  was  sustained  to  this  plea  and  appellant  asked 
leave  to  file  an  amended  plea  leaving  out  the  statement  of  the 
telegraph  to  Minnesota,  but  the  court  refused  the  leave. 

Defendant  thereupon  filed  the  general  issue,  and  on  a  trial 
there  was  a  verdict  and  judgment  against  appellant,  to  revei-se 
which  the  writ  of  error  is  prosecuted. 

Messrs.  Gabdnkb,  McFadon  &  Oabdkeb,  for  plaintiff  in 
error. 

The  Superior  Court  erred  in  sustaining  the  demurrer  of 
the  plaintiffs  to  the  original  plea  of  defendant  to  the  jurisdic- 
tion. 

The  plea  showed  that  the  defendant  was  a  Texas  corpora- 
tion and  did  no  business  in  Illinois;  that  Sinclair,  its  president, 
while  in  Illinois  on  his  own  private  business,  which  in  noway 
was  connected  with  the  company's  business,  sent  a  telegram 
to  a  Minneapolis  party  saying  he  would  be  in  Chicago  for  a 
few  days  and  would  there  receive  and  transmit  to  the  com- 
pany any  proposition  said  party  might  make  to  purchase  its 
property  in  Oalveston;  and  that  the  Minneapolis  party 
declined  to  come. 

This  sending  of  the  telegram  was  not  such  a  transaction  of 
business  as  to  render  the  defendant  liable  to  service  in  Cook 
County. 

The  attorney  for  the  defendants  in  error  will  probably 
admit  that  the  plea  to  the  jurisdiction  would  have  been  good 
if  it  had  not  admitted  that  Sinclair  sent  said  telegram.  See 
Midland  Pacific  Ry.  Co.  v.  McDermid,  91  III  170;  Silsbie  v. 
Hotel  Co.,  80  111-  App.  20t 
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They  claim,  however,  that  the  sending  of  the  telegram  was 
a  transaction  of  business  by  tlie  company  which  made  it  sub- 
ject to  service  in  Cook  County.  This  we  deny  and  call  atten- 
tion to  the  following  langr.age  of  the  Illinois  Supreme  Court 
in  the  case  of  Midland  Pac-  Ry.  Co.  v.  McDermid,  91  111.,  on 
p.  173-4  : 

*'  There  is  a  great  justness  in  the  construction  heretofore 
given  to  tins  clause  of  the  statute  (Sec.  5  of  Practice  Act), 
that  where  foreign  railroad  companies  do  business  in  this 
State  and  have  here  local  agents,  service  of  process  may  be 
had  on  them  in  like  manner  as  upon  domestic  companies. 
That  is  the  broadest  construction  that  can  bo  given  to  this 
section  of  the  statute,"  etc 

This  language  is  a  strong  intimation  that  a  single  act  of 
business  performed  in  this  State  by  an  officer  of  a  foreign 
company,  which  has  no  place  of  business  in  this  State  and  no 
officer  here,  will  not  render  the  company  liable  to  service  here. 

In  the  case  of  St.  Louis  Wire  Co.  v.  Barb  Wire  Co.,  32 
Fed.  R.  802,  suit  was  brought  by  the  plaintiff  in  the  Fed- 
eral court  for  Missouri  against  defendant,  a  Kansas  company. 
Said  defendant  filed  a  plea  to  the  jurisdiction  on  which  issue 
was  taken. 

The  evidence  showed  that  the  defendant  had  no  office  or 
place  of  business  in  Missouri,  but  occasionally  made  purchases 
of  wire  at  St.  Louis  either  by  sending  an  agent  there  or  by 
correspondence.  The  wire,  for  the  value  of  which  the  suit 
was  brought,  was  purchased  by  Henley,  defendant's  agent,  in 
St.  Louis,  and  he  was  in  St  Louis,  and  was  conferring  with  the 
officers  of  the  plaintiff's  company  about  settling  for  the  value 
of  said  wire*  when  he  was  served  with  summons  in  the  case. 

On  the  above  evidence  the  court  held  that  the  defendant 
was  not  amenable  to  service  under  Section  3489,  R.  S.  Mis- 
souri, which  provides  for  service  on  foreign  corporations  and 
is  substantially  the  same  as  our  own  statute.  On  page  805 
the  court  said :  "  When  it  is  said  that  a  corporation  is 
engaged  in  business  in  a  foreign  State,  and  for  that  reason  has 
voluntarily  subjected  itself  to  the  operation  of  the  laws  of 
such  foreign  State  regulating  the  service  of  process  on  foreign 
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corporations,  reference  18  plainly  had  to  business  opera tione 
of  the  corporation  carried  on  within  the  State  through  tbe 
medium  of  agents  appointed  for  that  purpose,  that  are  contin- 
uous, or  at  least  of  some  duration,  and  not  to  business  transac- 
tions that  are  merely  casual,  such  as  an  occasional  purchase  of 
goods  or  material  within  the  foreign  State."  See  also  Good 
Hope  Co.  V.  Ry.  Barb.  Fencing  Co.,  22 Fed.  R.  735;  Carpenter 
V.  Air  Brake  Co.,  32  F.  R.  434. 

These  cases  all  have  a  bearing  on  the  question  in  this  case, 
because  the  Federal  courts  are  obliged  to  determine  the  ques- 
tion of  liability  to  service  in  the  same  way  State  courts  must, 
viz.,  with  reference  to  the  State  statutes.  United  States  v. 
Telephone  Co.,  29  F.  R.  34  and  35. 

This  act  of  Sinclair's  in  sending  the  telegram  was  much 
less  of  a  business  act  than  the  purchase  of  goods.  It  involved 
no  traveling  to  examine  goods,  no  such  expense  on  the  part 
of  the  coni])any  as  is  necessary  in  the  purchase  of  goods,  and 
no  time  to  mention  on  the  part  of  the  officers  of  the  company. 
It  was  a  futile  act  of  which  nothing  came,  as  the  Minneapolis 
party  wired  that  he  could  not  come  to  Chicago. 

Further,  the  mere  sending  of  this  telegram  did  not  necessi- 
tate the  presence  of  the  company  in  Illinois,  for  the  sending 
thereof  could  have  been  done  in  Texas  as  well  as  Illinois. 

Under  the  foregoing  authorities  the  court  below  clearly 
erred  in  sustaining  the  plaintiffs'  demurrer. 

The  court  below  also  erred  in  refusing  the  Galveston  City 
Railroad  Co.  leave  to  file  its  amended  plea  to  the  jurisdic- 
tion. 

The  Illinois  Supreme  Courts  have  always  held  that  a  plea 
to  the  jurisdiction  is  amendable  and  is  not  such  a  plea  of 
abatement  as  to  be  withip  the  exception  of  pleas  in  abate- 
ment from  the  benefits  of  tlio  act  permitting  amendments. 
Midland  Pac.  Ry.  Co.  v.  McDermid,  91  111.  170;  Saffoi-d  v. 
Ins.  Co.,  8S  111.  290;  Drake  v.  Drake,  83  111.  52a 

The  amended  plea  presented  to  the  court  left  out  those 
admissions  that  Sinclair  sent  said  telegram,  and  was  exactly 
like  the  plea  of  the  Hotel  Co.,  in  the  case  of  Silsbie  v.  Quincy 
Hotel  Co.  A  plea  to  the  jurisdiction  differs  in  many  ways 
from  an  ordinary  plea  in  abatement. 
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Such  a  plea  is  judged  in  tlie  same  way  as  a  plea  to  the 
merits  and  not  "  by  any  technical  and  metaphysical  learning 
in  regard  to  pleas  in  abatement."  Drake  v.  Drake,  83  111. 
528. 

Mr.  William  M.  Johnson,  for  defendants  in  error. 

The  demurrer  to  the  plea  of  the  plaintiff  in  error  was 
properly  sustained  by  the  Superior  Court. 

The  first  proposition  submitted  to  this  court  by  plaintiff  in 
error  is,-  that  the  Superior  Court  of  Cook  County  acquired 
no  jurisdiction  over  it,  because  it  is  a  corporation  formed 
under  the  laws  of  the  State  of  Texas,  having  no  place  of  busi- 
ness here,  and  counsel,  under  point  1  of  the  brief,  assumed 
to  believe  that  the  plea  filed  would  be  concededly  goodnnder 
the  weight  of  authority  if  it  had  omitted  the  fact  that  a  tele- 
gram was  sent  from  Chicago  by  Sinclair,  its  president,  on  cor- 
porate business.  This  assumption  is  unwarranted.  A  brief 
review  of  the  plea  will  show  that  it  contained  ample  facts 
from  which  the  learned  trial  court  was  warranted  in  findiuij 
that  Sinclair,  president,  was  in  Chicago  upon  and  transacting 
corporate  business  by  due  authority  of  the  corporation.  At 
page  5  of  the  abstract  the  plea  does  state  that  Sinclair 
was  in  Chicago  for  pleasure,  and  was  not  authorized  to  trans- 
act corporate  business,  and  then  proceeds  to  set  forth  in 
detail  what  he  did  besides.  He  telegraphed  to  a  person  who 
desired  to  buy  the  property  of  the  company  in  Galveston, 
announcing  that  he  was  in  Cliicago  "  and  while  there  would 
receive  any  proposition  from  said  person,  for  its  purchase," 
and  on  page  6  of  abstract  adds  that  he  had  no  authority  to 
pass  on  such  proposition,  but  to  receive  and  to  report  it  to 
said  company. 

This  is  the  plea  of  the  company,  and  is  therefore  its  admis- 
sion that  Sinclair  was  here  by  due  authority  to  commence  the 
negotiations  looking  to  a  sale  of  the  corporate  property.  Ho 
then  was  authorized  to  and  did  represent  the  company  while 
here;  because  the  negotiation  was  fruitless, in  noway  detracts 
from  the  authority  conferred  on  him  to  represent  the  com- 
pany  here.      He   was   here  authorized   to  act  as   occasion 
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required.     He  was  the  company.     Being  thus  here,  he,  and 
consequently  the  company,  was  found  in  our  county. 

The  argument  in  the  plea  is,  that  lie  was  not  here  in  Iiis 
representative  capacity;  the  facts  set  forth  in  the  plea  refute 
the  argument.  The  service  was  regular  and  conferred  juris- 
diction. Chap.  110,  Sec.  4,  R.  S.  of  Illinois,  provides  for  the 
manner  of  service. 

This  act  applies  to  foreign  corporations  as  well.  Mineral 
Point  R.  R.  Co.  V.  Keei),  22  111.  9. 

The  act  is  a  remedial  statute  and  should  be  most  liberally 
construed.  "It  does  not  require  a  liberal  construction  to 
bring  foreign  corporations  within  the  act."  Peoria  Insurance 
Co.  v.  Warner,  2S  III.  429. 

And  in  the  case  of  Midland  Pacific  Ry.  Co.  v.  McDermid, 
91  111.  170,  cited  by  counsel  for  plaintiflF,  it  is  expressly  held 
that  the  section  as  to  service  of  process  applied  to  and  em- 
braced foreign  as  well  as  domestic  cor ])o rations. 

It  is  confidently  submitted  that  when  a  foreign  corporation 
comes  into  our  State  in  the  only  way  it  can  travel,  ?.  ^.,  by  its 
officei*s,  to  transact  business,  it  thereby  subjects  itself  to  serv- 
ice of  process  in  our  State. 

Chap.  32,  Sec.  26,  Rev.  Stat  of  Illinois,  provides,  in  sub- 
stance, that  foreign  corporations,  and  the  ofScers  and  agents 
thereof,  doing  business  in  the  State,  shall  have  the  same  pow- 
ers and  be  subject  to  the  same  liabilities  and  duties  as  domes- 
tic corporations. 

In  the  case  of  Hannibal  &  St.  Joe  R  R  Co.  v.  Crane,  102 
III.  2:t9,  in  the  opinion  of  Justice  Walker,  at  p.  255,  the 
principle  here  contended  for  is  clearly  set  forth.  The 
learned  judge  says :  '*  If  a  foreign  corporation  is  so  far  an 
inhabitant  in  a  State  into  which  it  comes  as  to  transact  its 
business,  it  should  be  so  far  held  an  inhabitant  as  to  be  sued 
and  served  with  process  on  the  officer  who  transacts  its  busi- 
ness." 

At  page  256  of  the  same  opinion  the  court  uses  language 
which  aptly  describes  the  case  at  bar.  "Great  wrong  and  in- 
justice was  i^rpetrated  on  our  people  by  corporations  located 
in  other  jurisdictions  sending  agents  into  this  State  who,  in  the 
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name  and  on  behalf  of  such  corporations^  transacted  business 
with  onr  people.  «  ♦  *  ^nd  when  the  body  became 
liable  it  defied  the  creditor  and  denied  his  right  to  sue  in  this 
State."  And  the  court  concludes  that  foreign  corporate 
bodies  should  be  content  to  have  extended  to  them  the  same 
rights  and  privileges  enjoyed  by  domestic  corporations  and 
no  other. 

In  Silsbie  v.  Hotel  Co.,  cited  by  counsel  for  plaintiff,  the 
distinction  claimed  here  is  clearlv  intimated. 

But  it  is  respectfully  submitted  that  plaintiff  waived  this 
plea  by  filing  its  general  appearance  and  proceeding  to  a  trial 
npon  the  jnerits  before  a  jury.  Gilson  v.  Powers,  16  111.  355; 
Fergerson  v.  Kawlings,  23  111.  69;  Knott  v.  Pepperdine,  63111 
219. 

"  After  plea  and  trial,  defendant  will  not  be  heard  to  say 
it  was  not  in  court"  Bangor  Furnace  Co.  v.  Magill,  108  111. 
666. 

The  granting  or  refusing  an  application  to  amend  is  discre- 
tionary. It  is  a  well  settled  principle,  needing  no  citation  of 
authorities,  that  pleas  in  abatement  are  not  amendable.  Such 
pleas  being  dilatory  must  be  definite  and  certain  when  inter- 
posed. At  best,  an  application  to  amend  is  always  a  matter  of 
discretion.     Jackson  v.  Warren,  32  111.  331. 

The  exercise  of  this  discretion  will  not  be  inquired  into  by 
an  appellate  court. 

The  case  cited,  83  111.  page  528,  Drake  v.  Drake,  and  the 
portion  quoted  by  counsel  in  the  brief,  recognizes  this  discre- 
tion and  says :  *'  When  interposed  in  good  faith."  It  is  appar- 
ent that  the  amended  plea  in  this  case  was  not  offered  in 
good  faith.  The  omission  of  all  the  previous  admissions 
and  statemsats  of  fact  which  made  plaintiff  amenable  to  the 
process  of  our  court,  after  full  and  exhaustive  argument 
before  the  court  below,  on  the  original  plea,  tends  to  show 
this,  and  as  well  is  almost  tantamount  to  an  admission  that 
under  the  first  plea,  the  court  had  jurisdiction  of  plaintiff 
by  the  service  upon  its  president  under  the  facts  stated 
therein* 
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MoRAN,  P.  J.  We  shall  consider  only  the  error  in  sustain- 
ing the  demurrer  to  the  ])lea  in  abatement  above  set  out. 

It  would  not  be  contended  that  said  plea  would  not  be  a 
good  plea  to  the  jurisdiction,  had  it  omitted  the  statement 
tliat  Sinclair  had  sent  a  telegram  to  the  Minneapolis  party 
saying  he  would  be  in  Chicago,  and  while  there  would  receive 
any  proposition  from  said  party  foi-  the  purchase  of  the  prop- 
erty, intending  to  report  it  to  said  company.  We  are  of 
opiuion  that  such  message  sent  from  Chicago,  under  the  cir- 
cumstances stated  in  the  plea,  was  not  such  an  act  as  brouglit 
the  corporation  of  which  said  Sinclair  was  president,  in  legal 
contem|)lation  within  the  State,  so  as  to  be  found  within  the 
State  for  the  purpose  of  the  service  of  process  upon  it 

The  corporation  has  no  place  of  business  within  the  State, 
and  the  president,  on  whom  the  process  was  served,  did  not 
come  into  the  State  on  business  of  the  company,  but  on  his 
owrt  private  business  and  pleasure.  A  merely  casual  offer  to 
receive  a  proposition  relating  to  the  business  of  the  company 
is  not  the  transaction  of  business  by  an  agent  in  such  sense  as 
authorizes  the  conclusion  that  the  company  is  transacting  its 
business  in  this  State.  To  be  found  within  the  State,  a  for- 
eign corporation  must  have  sent  its  agent,  on  whom  service  is 
made,  to  the  State  to  conduct  its  business  therein,  either  con- 
tinuously or  for  a  time,  so  as  to  complete  a  transaction  or  an 
enterprise,  or  at  least  charged  with  the  duty  of  making  a  par- 
ticular contract  in  the  State,  or  negotiating  therein  for  the 
company.  St.  Louis  Wire  Co.  v.  Barb  Wire  Co.,  332  Fed- 
Eep.  802;  Midland  Pac.  Ky.  Co.  v.  McDermid,  91  111.  170; 
Silsbie  v.  Hotel  Co.,  30  111.  A  pp.  204. 

It  is  insisted  that  by  filing  the  general  issue  after  the  demur- 
rer to  the  plea  in  abatement  was  sustained,  the  plea  in  abate- 
ment was  waived,  and  Bangor  Furnace  Co.  v.  Magill,  108 
Illinois,  656,  is  relied  on  to  sustain  this  contention. 

This  question  was  carefully  considered  by  the  conrt-,  and 
the  precise  point  decided  in  Delahay  v.  Clement,  3  Scam.  200. 
It  is  there  shown  that  on  sustaining  a  plaintiff's  demurrer  to 
a  plea  in  abatement,  the  judgment  is  quod  respondeat  ouster^ 
and  that  in  complying  with  this  order  to  answer  over,  a  party 
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can  not  be  said  to  abandon  his  plea  or  waive  his  right  to  a 
correct  decision  upon  it,  and  the  distinction  is  pointed  out 
between  such  a  case  and  one  where,  after  a  plea  in  bar  is  held 
bad  on  demurrer,  the  defendant  asks  leave  to  amend  his 
plea. 

The  point  was  again  considered  by  the  Supreme  Court  in 
Weld  V.  Hubbard,  11  111.  573,  and  Delahy  v.  Clement,  cited 
and  followed. 

It  is  well  settled  by  common  law  decisions  that  the  judg- 
ment after  demurrer  sustained  to  plea  in  abatement  was  to 
plead  over  to  the  merits,  and  that  pleading  to  the  merit«i  at 
all  before  a  judgment  of  respondeat  ouster  would  be  a  waiver 
of  the  plea  in  abatement;  but  no  case  can  be  found  holding 
that  plea  to  the  merits  after  respondeat  ouster  waived  anj^ 
error  in  sustaining  the  demurrer  to  the  plea  in  abatement. 
The  conclusion  in  Delahy  v.  Clement  was  reasoned  out  on  the 
principles  of  common  law  pleading,  and  the  point  remained 
settled  in  this  State  for  a  period  of  forty  years. 

We  are  not  willing  to  believe  that  the  Supreme  Court 
intended  to  reverse  the  rule  in  what  was  said  in  Bangor  Fur- 
nace Co.  V.  Magill.  From  the  statement  in  the  opinion  in 
said  case,  it  does  not  appear  that  there  had  been  a  judgment 
of  respondeat  ouster  after  sustaining  a  demurrer  to  a  plea  in 
abatement.  The  statement  is  that  '*  plea  in  abatement,  and 
motions  calling  in  question  the  sufficiency  of  the  service,  were 
filed  or  made  in  the  trial  court,  and  the  decisions  of  the  court 
touching  them  are  assigned  for  error."  Of  course,  if  the 
defendant  filed  the  general  issue  voluntarily,  and  not  in  obedi- 
ence to  a  judgment  of  the  court  to  plead  over,  his  act  "  was 
a  waiver  of  any  defects  in  the  service  of  summons,  and  it 
would  even  obviate  the  necessity  of  the  service  of  any  proc- 
ess at  all."  Tlie  point  now  being  considered  could  not  have 
been  presented  by  the  record  in  the  case.  The  court  would 
not  have  overturned  a  point  so  well  settled  in  practice,  and 
twice  directly  ruled  upon  in  its  own  decisions,  without  allud- 
ing to  the  prior  cases  and  distinguishing  or  overruling  them. 

We  conclude  that  Delahy  v.  Clement  and  Wild  v.  Hub- 
bard  are  untouched  by  what  is  said  in  Bangor  Furnace  Co.  v. 
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Magill,  and  the  rale  announced  bj  those  cases  is  supported  by 
Harkness  v.  Hyde,  98  U.  S.  476. 

The  contention  that  the  plea  in  abatement  was  waived  by 
defendants  asking  leave  to  amend  it  after  the  demurrer  to  it 
was  sustained,  which  leave  was  denied,  is  no  more  tenable  than 
tlie  first  position  of  defendant  in  error. 

The  point  is  directly  decided  in  Drake  v.  Drake,  83  III.  526, 
and  Midland  Pac.  Ry.  v.  McDormid,  supra. 

For  the  error  in  sustaining  the  demurrer  to  the  plea  in  abate- 
ment, the  judgment  of  the  Superior  Court  must  be  reversed 
and  the  case  remanded. 

lieversed  and  remandeck 


Spencer  A.  Brown  et  al. 

v. 
Joseph  A.  Griffin. 

Negotiable  Instruments — Bills  of  Exchange — Evidence — Parties — Prac- 
tice, 

1.  A  bank  beinpr  entitled  to  collect  a  bill  of  exchangre  drawn  to  its  order 
and  duly  accepted  by  persons  named,  its  indorsee  for  collection  may  sae  in 
his  own  name. 

2.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
the  draft  "adduced  "  by  the  plaintiff,  and  not  shown  by  the  bill  of  excep- 
tions, was  th'^  bill  of  exchange  described  in  the  declaration,  and  that  it  was 
read  to  the  jury. 

[Opinion  filed  May  6,  1891.] 

Appeal  from  the   Superior  Court  of  Cook  Connty;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Sahth,  Helmeb  &  MonLToWj  for  appellants. 
Messrs.  Campbell  &  Cubteb,  for  appellee. . 
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Gary,  J.  The  appellee  sued  the  appellants  in  assumpsit, 
declaring  upon  a  bill  of  exchange  drawn  by  Foss,  Strong  & 
Co.,  to  the  order  of  the  Continental  National  Bank,  accepted 
by  the  appellants  and  indorsed  by  the  bank  to  the    appellee. 

The  bill  of  exceptions  shows  that  the  appellee  offered  "  the 
draft"  in  evidence;  that  the  appellants  objected  and  excepted 
to  the  overruling  of  the  objection;  and  a  witness  proved  a 
computation  of  the  amount  due  upon  it.  A  witness  for  the 
appellants  testified  that  "this  draft"  was  indorsed  to  the 
appellee  only  for  collection;  and  on  cross-examination  the 
same  witness  testified  that  the  bank  discounted  it  before 
maturity. 

On  these  facts  the  right  of  the  appellee  to  recover  would 
seem  clear  enough,  for  if  the  bank  was  entitled  to  collect,  its 
indorsee  for  collection  can  sue  in  his  own  name.  Caldwell  v. 
Lawrence,  84  111.  161;  Gage  v.  Kendall,  16  Wend.  639. 

Indeed,  the  appellants  make  no  question  upon  this  point. 
But  they  s^y  their  bill  of  exceptions  does  not  show  that  the 
bill  was  put  in  evidence.  The  bill  of  exceptions  does  not 
show  that  it  contains  all  the  evidence  put  in  on  the  trial,  but 
the  words  are  "  all  the  evidence  adduced." 

The  synonyms  of  "adduced"  as  given  by  Webster,  are: 
offer,  present,  allege,  advance,  cite,  name,  mention,  quote. 

As  the  bill  of  exceptions  shows  that  the  appellee  did  **offer 
in  evidence  the  dVaft,"  and  as  the  bill  of  exceptions  "  is  to  be 
esteemed  as  a  pleading  of  the  party  alleging  the  exception," 
and  "to  be  construed  most  strongly  against"  him  (Rogers 
v.  Hall,  3  Scam.  5),  and  as  in  the  absence  of  anything  show- 
ing to  the  contrary,  the  action  of  the  trial  court  is  presumed 
to  have  been  correct,  it  will  be  presumed  that  the  draft 
"  adduced  "  by  the  appellee,  and  not  shown  by  the  bill  of  ex- 
ceptions, wa^  the  bill  of  exchange  described  in  the  declaration, 
and  that  it  was  read  to  the  jury.  Protection  L.  Ins.  Co.  v. 
Palmer,  81  111.  88  ;  Garrity  v.  Hamburger  Co.,  27  K  E. 
Hep.  11. 

The  alleged  error  in  the  refusal  of  the  court  below  to  in- 
struct the  jury  upon  the  hypothesis  that  Foss,  Strong  &  Co. 
might  be  the  owners  of  the  draft,  and  that  as  between  them 
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and  tho  appellants  there  might  not  have  been  any  consider- 
ation, of  neither  branch  of  which  hypothesis  was  there  a 
scintilla  of  .evidence,  may  be  dismissed  from  our  consideration. 

In  justice  this  judgment  ought  to  be  affirmed  with  dam- 
ages under  Sec.  23,  Cliap.  33,  R.  S.,  title,  Costs. 

Such  damages  have  not  been  asked  for,  and  the  jndgment 

is  affirmed. 

Judgment  affirmed. 


40    SflOl 

J?  ;^     TuE  Lake  Shore  &  Michigan  Southern  Railway 

Company 

V. 

Edward  S.  Richards,  Survivor,  etc. 

Contracts — To  Weigh  and  Transfer  Grain — Breach — Abandonment — 
Da mage/i — Evidence — Interest — Future  Profits. 

L  The  conduct  which  will  justify  a  party  in  abandonin^r  a  contract  and 
entitle  hiui  to  recover,  not  only  for  the  work  he  has  done,  but  for  the 
profits  he  can  prove  he  would  have  made  had  the  contract  gone  on,  must  be 
such  as  in  effect  prevents  the  performance  of  the  contract;  the  acts  for 
which  the  abandonment  is  made  must  be  {^uch  as  indicate  an  intention  not 
to  fulfil,  and  such  as  affect  the  very  substance  of  the  contract;  and  further, 
it  should  appear  that  such  acts  are  deliberately  done,  and  are  not  the  result 
of  something  inadvertently  overlooked.  Speculative  and  fanciful  profits 
can  not  be  recovered,  but  profits  which  it  is  proven  the  party  would  ha\'e 
made,  are  in  such  case  recoverable. 

2.  No  weight  can  be  given  to  the  declaration  of  a  party  to  a  contract, 
that  he  always  has  carried  and  intends  to  carry  out  the  terms  thereof,  he  at 
(he  same  time  insisting  that  he  means  to  continue  to  do  what  the  Supreme 
Court  of  the  State  has  declared  with  reference  thereto,  that  be  had  no  right 
to  do. 

3.  The  contract  itself,  the  words  and  acts  of  the  parties  and  (be  circum- 
stances  of  the  situation  must  all  be  considered  in  determining  whether  the 
conduct  of  a  given  party  was  such  as  amounted  to  so  8ul)Stantial  a  breach 
of  the  contract,  and  refusal  to  perform,  ns  justified  the  other  party  thereto 
in  abandoning  (he  Fame,  and  warrants  the  recovery  of  profits  that  would 
have  been  made  had  the  contract  been  carried  out. 

4.  In  cases  of  this  kind,  where  profits  or  wages  are  awarded  by  judg- 
ment of  court,  long  before  the  time  at  which  they  would,  had  the  coDtract 
gone  on,  been  earned,  an  abatement  for  interest  should  be  made. 
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5.  The  n'ifhts  of  parties  under  contracts  can  not,  as  a  ru!c»  depend  upon 
their  pecuniary  condition. 

6.  The  failure  which  will  justify  a  party  in  abnndoning  a  contract  and 
at  the  same  time  enable  him  to  recover  for  future  profits,  must  go  to  the 
very  substance  of  the  contract  and  must,  in  effect,  prevent  the  party  who 
abandons  from  going  on  with  it. 

7.  In  an  action  brought  to  recover  the  profits  which  parties  named 
would  have  made  if  defendant  had  uot  so  failed  and  refused  to  com- 
ply with  its  contract,  touching  the  ascertaining  by  them  of  the  weight 
of  grain  passing  over  its  road,  and  the  transfer  of  the  same  from  c^ir  to  car, 
they  contending  that  such  failure  Amounted  to  a  total  failure  or  breach 
of  the  contract,  so  that  they  were,  by  its  acts,  prevented  from  fulfilling  the 
contract  upon  their  part,  this  court  holds  that  the  question  whether  they 
were  men  of  large  or  small  means  can  not  be  considered;  that  the  fact  of  a 
recovery  in  another  litigation  of  dumageR  for  the  principal  portions  of  the 
breaches  for  which  the  contract  was  abandoned,  cuts  no  figure  in  the  case 
presented,  and  declines,  in  view  of  the  evidence,  to  interfere  with  the  ver- 
dict against  the  defendant. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Circnit  Conrt  of  Cook  County;  the  lion. 
Julius  IS.  GKI^'Np:LL,  Judge,  presiding. 

Messrs.  John  N.  Jewett  and  Pliny  B.  Smith,  for  appellant. 

It  was  argued  by  counsel  for  Richards,  that  a  case  of  repu- 
diation of  the  contract  with  the  railway  company  could  be 
predicated  upon  intentions  of  the  railway  company  in  respect 
to  the  performance  of  the  contract,  and  the  evidence  of  such 
intention,  principally  relied  upon,  lias  been  the  letter  of  the 
attorney  of  the  railway  company,  written  in  reply  to  letters 
of  Richards,  Maynard  &  Co.,  set  out  in  the  record,  in  which 
it  is  stated,  as  matter  of  opinion,  that  the  railway  company 
"is  not  bound  to  deliver  grain  to  Richards  for  transfer,  except 
at  its  option,"  and  cases  have  been  cited,  holding  that  where 
a  party,  before  the  time  for  performance  arrives,  announces 
his  intention  not  to  perform,  the  other  may  at  once  main- 
tain an  action  for  a  total  breach  of  the  contract,  a  rule  of  law 
well  recognized,  but  having  no  application  here. 

The  letter  referred  to  expressed  simply  the  attorney's 
opinion  of  the  law  of  the  contract.  It  contained  no  expres- 
sion of  intention  on  behalf  of  the  railway  company  not  to  per- 
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form.  The  letter  referred  to  is  set  out  in  full  in  abstract, 
])age8  189  to  193,  and  contains  no  statement  or  suo^gcstion 
that  the  railway  eonii)any  repudiated  or  refused  to  perform 
the  contract,  or  any  expression  of  an  intention  in  the  future 
not  to  deliver  all  grain  to  Biehards,  Maynard  &  Co.,  for 
transfer,  in  pursuance  of  the  terms  of  the  contract.  The  let- 
ter gives  no  intimation  of  a  purpose  on  the  part  of  the  railway 
company  to  abrogate  the  contract.  The  questions  discussed 
in  the  letter  relate  solely  to  the  claims  then  being  made  upon 
the  railway  company  by  Hiehards,  Maynard  &  Co.,  and  indi- 
cate simply  the  opinion  of  the  attorney  in  respect  to  those 
claims. 

An  expression  of  opinion  by  one  party  as  to  the  legal  bear- 
ing of  acontract,  unconnected  with  any  expreesion  of  intended 
action  regarding  the  same,  can  not  justify  the  other  party  in 
acting  upon  tliat  opinion,  as  a  repudiation  or  abandonment  of 
the  contract  itself.  Xew  Albany,  etc.,  E.  R.  Co.  v.  Fields, 
10  Ind.  187-190;  Starr  v.  Bennett,  5  Hill,  303. 

The  letter  not  only  expressed  no  intention  or  purpose  of 
the  railway  company  to  abandon  the  contract,  but  the  evi- 
dence in  this  case  shows  that  the  railway  company  continued 
to  deliver  grain  at  the  transfer  house  of  Richards,  Maynard  & 
Co.  down  to  the  time  when  the  firm  closed  its  house  and 
refused  to  receive  any  more  grain  for  transfer. 

Future  profits  are  not  recoverable  as  damages  for  breach 
of  an  agreement,  unless  the  aggrieved  party  has  a  conti-act  by 
which  the  amount  of  work  to  be  done  was  definitely  fixed. 
Frazer  v.  Smith,  60  111.  145;  Homer  v.  Wood,  16  Barbour, 
386;  Olmstead  v.  Burke,  25  111.  86;  Hill  v.  Parsons,  110  III. 
107.. 

The  only  claim  which  is  made  in  this  case,  is  for  the  recov- 
ery of  future  profits  (by  way  of  damages),  which,  it  is  claimed, 
would  have  resulted  to  Richards,  Maynard  &  Co.,  or  to  Rich- 
ards, as  the  survivor  of  that  firm,  if  they  on  their  part  had 
fully  executed  their  contract  to  the  end  of  the  term  specified 
therein.  In  this  statement  there  is  excluded  the  claim,  appar- 
ently made,  for  the  value  of  the  transfer  house  and  equip- 
ments, which  can  not,  by  any  possibility,  be  considered  by  the 
court. 
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Appellee  conld  not,  in  any  event,  recover  tlie  amount  in- 
vested in  the  building^. 

This  is  clearly  established  in  T.,  W.  &  W.  Ry,  Co,  v.  J. 
D.  B.  Co.,  63  111.  308. 

There  tlie  railway  company  made  a  contract  witli  the  build- 
ing company,  in  October,  1886,  by  which  it  leased  to  the  latter 
a  poz'tion  of  its  depot  grounds  in  Jacksonville,  for  the  con- 
struction of  a  passenger  depot  and  eating  house,  which  tlie 
lessee  undeii;ook  to  ei-ect.  The  railway  company  agreed  to 
occupy  a  certain  portion  of  the  building  as  passenger  rooms, 
etc,  and  to  pay  rent  equal  to  ten  per  cent  of  the  cost  of  the 
part  80  occupied;  it  was  also  to  stop  all  passenger  trains 
twenty  minutes  for  meals. 

The  building  company  was  to  lease  that  ]>ortion  to  be  occu- 
pied for  an  eating  house,  only  to  such  tenants  as  should  be 
approved  by  the  superintendent  of  the  railway  company, 
Tlie  lease  to  the  building  company  was  for  live  years  after 
tlie  building  was  completed,  and  any  time  after  the  live  years, 
tlie  railway  company  was  to  have  the  right  to  purchase  the 
building  at  cost,  on  giving  six  months  notice.  The  building 
was  completed  at  a  cost  of  about  $28,000,  the  railway  com- 
pany took  possession  of  tlie  allotted  rooms,  and  the  eating 
house  was  rented  with  the  consent  of  the  company,  the  tenants 
remaining  two  years,  but  failing  to  pay  tlie  rent.  The  build- 
ing company  applied  to  the  superintendent  of  the  railway 
company  for  its  consent  to  a  change  of  tenants,  which  was 
refused.  The  building  company  compelled  the  tenants  to 
leavQ,  and  leased  to  a  new  tenant,  without  the  consent  of  the 
railway  company's  superintendent  At  the  end  of  two  months 
part  of  the  passenger  trains  ceased  to  stop  for  meals;  soon 
after,  all  ceased  but  one.  The  tenant  then  left  the  build- 
ing. The  building  company  ceased  to  occupy  any  part  of 
the  building,  and,  in  a  suit  to  recover  the  value  of  the  build- 
ing from  the  railway  company,  judgment  for  $28,650.64  was 
rendered.     The  court  said  (p.  310): 

*'  We  are  very  clearly  of  the  opinion  that  the  appellant  had 
no  right,  under  a  just  interpretation  of  this  contract,  to  compel 
the  appellee  to  retain  a  tenant  who  refused  to  pay  his  rent. 
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It  follows  they  were  in  the  wron^  in  ceasing  to  stop  their 
trains  for  meaU,  if  the  new  tenant  kept  a  house  to  which  no 
reasonable  objection  conld  be  made.  *  *  *  The  position 
of  plaintifiTs  ccmnsel  is  that  in  conseqnence  of  the  wrongful 
act  of  the  defendants,  the  plaintiff  had  a  right  to  treat  the 
contract  as  rescinded,  and  to  recover  not  only  the  damages 
accruing  from  the  loss  of  rent,  but  the  entire  value  of  the 
building.  The  Circuit  Court  so  held,  and  in  this  we  think  there 
was  error.  ♦  *  *  The  difficulty  in  the  present  case  is  that 
the  labor  and  materials  which  went  into  the  construction  of  this 
building  have  not  become  the  property  of  this  defendant,  and 
there  never  was  an  agreement  that  they  should  become  its 
property.  The  building  was  erected  on  land  which,  by  virtue 
of  the  lease,  belonged  to  the  plaintiff  for  the  term  of  five 
years.  *  *  *  There  is  nothing  here  upon  which  the  iaw 
can  raise  an  implied  contract  To  do  so  would  be  to  compel 
the  defendant  to  purchase  property  which  it  never  undertook 
to  purchase.  Admitting  it  has  violated  its  covenants,  still 
we  have  no  right  to  compel  it  to  buy  this  property  as  a  penalty. 
*  *  *  The  covenants  into  which  the  defendant  entered, 
though  undoubtedly  the  inducements  for  the  plaintiff  to  build, 
were,  nevertheless,  not  covenants,  the  performance  of  which 
would  effect  a  purchase  of  the  building." 

That  authority  is  conclusive  against  the  claim  for  the  value 
of  the  transfer  house.  ' 

Mr,  W.  A.  Gardner  and  A.  M.  Pence,  for  appellee. 

1.  Total  abandonment  of  a  contract  may  be  from  an  actual 
failure  to  go  ofi  with  a  contract  on  the  part  of  one  of  the 
parties,  when  the  other  party  is  ready  and  willing  to  perform 
his  part,  as  in  the  case  of  United  States  against  Belian,  110 
N.  S.  338,  Masterson  v.  The  Mayor,  eta,  7  Hill,  61,  and  that 
class  of  cases.  In  such  cases  there  is  no  doubt  expressed  by 
counsel  for  appellant  that  future  profits  may  be  recovered. 

2.  Total  abandonment  of  a  contract  may  be  taken  from 
the  announcement  by  one  of  the  parties  to  it,  that  he  will 
not  be  bound  by  its  terms,  as  in  Hochster  v.  De  Latour,  6 
Eng.  L.  and  Eq.  157;  Withers  v.  Reynolds,  2  B.  and  A.  D. 
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882;  Fox  v.Kitton,  19  111.  519;  Kadish  v.  Young,  108  111.  170. 
lu  tliose  cases  it  is  held  that  a  party  to  a  contract  which 
is  thus  broken,  need  not  wait  till  time  for  performance  has 
arrived,  but  may  take  the  party  announcing  that  ho  will  not 
be  bound  by  it,  at  his  word,  and  bring  suit  at  once  to  recover 
bis  damages. 

3.  A  contract  may  also  be  totally  abandoned  by  the  failure 
of  one  of  the  parties  to  it  to  perform  it  according  to  its 
terms,  in  such  a  way  as  to  evince  an  intention  not  to  be  further 
bound  by  its  terms,  or  by  one  of  the  parties  insisting  upon 
performing  it  in  such  a  way  as  would  make  it  different  in  sub- 
stance from  the  intention  of  the  parties  as  expressed  by  their 
contract.  Withers  v.  Reynolds,  2  B.  &  Ad.  882;  Leopold  v. 
Salkey,  89  111.  422. 

"A  man  who  wilfully  places  the  property  of  another  in  a 
situation  where  it  can  not  be  recovered,  or  its  true  amount 
or  value  ascertained,  by  mixing  it  with  his  .own,  or  in  any 
other  manner,  will  consequently  be  compelled  to  bear  the 
inconvenience  of  tlie  uncertainty  or  confusion  which  he  has 
produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  can  not  be  distinguished,  or  responding  in  damages  at 
the  highest  value  at  which  the  property  in  question  can  be 
reasonably  estimated."  Lupton  v.  White,  15  Y^s.  432;  Hart 
v.  Ten  Eyck,  2  Johns.  Ch.  62,  80;  Ryder  v.  Hathaway,  21 
Pick.  298;  Clark  v.  Miller,  4  Wend.  628;  Bailey  v.  Shaw,  24 
N.  H.  297;  Harris  v.  Rosenberg,  43  Conn.  232;  Smith's 
Leading  Cases,   note. 

"This  rule  will  be  applied  with  utmost  strictness  where 
the  wrong  is  coupled  with  or  consists  in  a  breach  of  an  ex- 
])re88  trust  or  confidence."  Lupton  v.  White,  15  Ves.  432; 
Hart  V.  Ten  Eyck,  supra. 

In  the  case  at  bar  the  above  rule  should  be  applied  with 
the  utmost  strictness,  for  the  breach  of  the  contract  consisted 
in  the  most  shameful  breach  of  an  express  confidence  that 
the  company  would  not  make  use  of  Richards'  weights  for 
any  purpose  but  "billing  property  to  destination,"  yet  it 
sold  Richards'  weights  to  the  western  roads  and  made  it  im- 
^x^ssible  to  estimate  how  many  customers  Richards  might  have 
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gotten  among  the  western  shippers.  Taking  the  .manner  in 
which  this  company  usurped  everj'thing  that  Kicliards  had  a 
right  to  expect  to  flow  to  him,  and  shameful  switching  facili- 
ties it  foisted  upon  him,  together  with  the  failnre  to  furnish 
all  the  cars  it  should  have  done,  and  preventing  him  in  every 
way  from  getting  a  compensation  for  doing  through  business^ 
delivering  reconsigncd  grain  as  through  grain,  furnishing 
through  grain  to  liim  to  weigh  and  transfer  to  the  exclusion 
of  grain  of  his  customers,  and  demanding  that  its  outrageous 
switching  charges  be  taken  in  estimating  the  cost  of  transfer, 
and  deducting  the  excees  in  such  cost  from  the  amounts  to  be 
paid  over  to  Richards,  which  it  had  collected  for  account  of 
Richards'  weights,  which  excess  was  brouglit  about  by  its 
failure  to  furnish  proper  switching  facilities,  let  alone  its 
otlier  acts  of  tyranny  and  oppression,  and  we  have  a  case 
where  the  above  rule  ^should  be  applied  with  ulti*a  utmost 
strictness.  • 

Waterman,  J.  On  the  2d  of  January,  1884,  the  parties 
to  this  suit,  the  railroad  company  as  the  party  of  the  iirst  part, 
and  Richards  as  the  party  of  the  second  part,  entered  into  a 
contract,  by  which  it  was  provided  that  Richards  should  erect 
a  transfer  house,  and  suitably  equip  and  keep  it  so  as  to  be  at 
all  times  ready  to  weigh  in  liopper  scales  and  transfer  from 
car  to  car,  all  grain  that  might  be  sent  to  it  by  the  railroad 
company. 

The  contract  further  provided,  that  while  it  was  understood 
that  under  no  circumstances  was  said  first  party  to  be  charged 
for  any  weights  upon  any  transfers  made  through  Richards' 
transfer  house,  nothing  in  the  agreenient  should  be  construed 
as  preventing  the  said  second  party  from  charging  such  fees 
as  might  be  agreed  upon  between  him  and  tlie  owner  of  the 
property  delivered,  for  weights  and  transfers  and  for  such 
other  service  as  he  might  render  in  connection  therewith. 

And  it  further  provided  that  the  party  of  the  first  part 
should  not  make  use  of  the  weights  obtained  from  said  second 
party  in  the  conduct  of  its  business  for  any  other  purpose  than 
billing  the  property  to  its  destination,  but  upon  the  request 
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of  tlie  said  second  party,  would  collect  such  weighing  charges 
as  the  said  Richards  might  show  were  due  to  him,  in  the 
Fame  manner  as  other  charges  were  collected  by  said  party 
of  the  first  part,  and  should  pay  the  same  to  said  Bichards  ou 
or  before  the  middle  of  each  and  every  month. 

It  was  claimed  u]X)n  the  trial  that  Richards'  method  for 
transferring  grain  from  car  to  car  and  weighing  the  same  in 
hopper  scales,  thereby  obtaining  exact  weights,  was  a  very 
great  improvement  over  the  old  method  of  weighing  the 
ffrain  in  the  car,  because  much  more  exact.  And  upon  the 
trial  it  further  appeared  that  the  exact  weight  and  amount  of 
the  grain  in  cars,  received  and  transferred  through  Richards' 
warehouse,  was  valuable  information  to  various  persons 
engaged  in  the  grain  business  in  Chicago  and  elsewhere,  and 
that  such  exact  weight  had  a  regular  market  value  of  about 
seventy  cents  per  car.  Richards  assigned  his  contract  to 
Richards,  Maynard  &  Co. 

Very  soon  after  the  formation  of  this  contract,  and  the 
construction  of  the  transfer  house  contemplated  by  it,  differ- 
ences arose  between  the  parties  which  finally  resulted  in  a 
suit  brought  June  5,  1886,  by  Richards  against  the  railroad 
company  for  an  accounting,  the  decree  in  which  suit  being 
appealed  from,  it  came  before  the  SupremeCourtof  this  State, 
and  in  the  126th  Illinois,  page  448,  the  case  of  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  against  Richards, 
several  of  the  provisions  of  this  con  tract  are  commented  upon 
and  construed  by  the  Supreme  Court,  and  must,  therefore,  be 
accepted  m  this  case  as  the  true  meaning  of  such  provisions. 

As  the  contract  contained  an  agreement  that  in  case  diflfer- 
cnces  arose  between  the  parties  thereto  as  to  its  spirit,  mean- 
ing or  execution,  such  differences  should  be  settled  by  a  ref- 
erence of  all  matters  in  dispute  to  three  arbitrators,  the  parties 
of  the  second  part  wrote  to  the  president  of  the  railroad 
asking  that  the  matters  and  differences  be  submitted  to  arbi- 
tration, to  which  he,  on  the  17th  of  April,  1886,  replied  tbat 
the  raili*oad  company  having  at  all  times  faithfully  performed 
its  obligations  under  the  contract,  he  did  not  consider  that 
there  were  any  matters  calling  for  arbitration. 
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Od  the  27th  of  ApriU  Kichards  &Co.  made  a  specific  state- 
ment of  claims  against  tlie  railroad  company,  dividing  the 
same  into  eight  heads,  to  which,  on  the  13th  of  May,  lS86,the 
railroad  com{jaiij,  by  its  attorney,  replied  as  to  claim  three — 
^  For  weights  nsed  for  other  parposes  than  billing  to  destina- 
tion " — that  tlie  claim  did  not  show  for  what  purpose  it  was 
claimed  such  weights  were  had,  or  how  the  nnniber  of  cars 
on  which  it  is  claimed  such  ^eights  were  given  is  arrived  at; 
the  claim  was  therefore  disallowed,  and  the  railroad  company 
also  insisted  that  the  company  was  not  bound  under  its  con- 
tract to  deliver  grain  to  Richards  except  at  its  option. 

This  led  to  a  correspondence,  in  which,  on  the  11th  of  June, 
18S6,  Richards,  Maynard  &  Co.  wrote  to  the  road  that  its 
policy  of  cutting  off  the  cash  receipts  of  their  business,  as  it 
had  done  despite  their  protest,  left  them  no  other  alternative 
than  to  close  their  house  and  suspend  work;  and  farther  noti- 
fied the  road  that  unless  their  claims  for  cash  advanc'es  for 
operating  expenses,  amounting  to  ¥2,592.25,  to  May  1,  1886, 
and  their  account  for  May,  1S86,  amounting  to  $64:6.85,  was 
adjusted  and  paid  by  June  16th  they  would  be  compelled  to 
suspend  operations  pending  an  adjustment  of  differences.  To 
this  the  railroad  company  on  June  16th,  replied  in  effect,  that 
they  should  not  change  the  position  taken  by  them  thereto- 
fore, and  that  if  Richards,  Maynard  &  Co.  closed  their  house 
it  would  be  in  violation  of  the  contract.  In  accordance  with 
their  letter,  on  the  16th  of  June,  1886,  Richards,  Maynard  & 
Co.,  closed  their  house. 

This  suit  is  brought  to  recover  the  profits  which  it  is  claimed 
Richai^s,  Maynard  &  Co.  would  have  made  if  the  railroad 
had  not,  as  is  alleged,  so  failed  and  refused  to  comply  with 
their  contract  that  it  amounted  to  a  total  failure  or  breach  of 
the  contract,  so  that  Richards,  Maynard  &  Co.  were  by  the 
acts  of  the  railroads  prevented  from  fulfilling  the  contract 
upon  their  part 

We  do  not  regard  the  letter  of  Richards,  Maynard  &  Co., 
dated  June  11th,  as  a  simple  statement  that  they  would  close 
their  transfer  house  unless  the  disputed  account  was  recoginzed 
and  paid.     It  may  be  that  had  the  railroad  company  paid  the 
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claims  mentioned  in  said  letter,  Richards  &  Co.  would  liavo 
been  estopped  from  closing  their  house  for  the  other  reasons 
alluded  to  in  it.  But  the  letter  was  more  than  a  mere  demand 
for  payment  and  a  threat  to  close  if  such  payment  was  not 
made.  It  distinctly  alluded  to  other  matters  and  made  com- 
plaint of  a  policy  of  the  road,  the  effect  of  which,  it  insisted, 
was  to  cut  oflE  their  cash  receipts  and  leave  them  no  other 
alternative  than  to  close  their  house  and  suspend  business. 

It  is  quite  true,  as  insisted  by  appellant,  that  a  rescinded 
contract  is  dead^  But  the  position  of  appellant  is  not  that 
they  rescinded  the  contract,  but  because  of  the  unwarranted 
acts  of  appellee,  by  which,  as  is  alleged,  it  neglected  and 
refused  to  perform  the  contract,  appellant  therefore  ceased  to 
make  any  further  eflEorts  on  its  part  to  comply  with  its  under- 
taking. 

We  have  no  doubt  that  the  conduct  which  will  justify  a 
party  in  abandoning  a  contract  and  entitle  him  to  recover  not 
only  for  the  work  he  has  done,  but  for  the  profits  he  can 
prove  he  would  have  made  had  the  contract  gone  on,  must  be 
such  as  in  eifcct  prevents  the  performance  of  the  contract ; 
the  acts  for  which  the  abandonment  is  made  must  be  such  as 
indicate  an  intention  not  to  fulfil,  and  such  as  affect  the  very 
substance  of  the  contract;  moreover  we  think  it  should  appear 
that  such  acts  are  deliberately  done,  and  are  not  tlie  result  of 
something  inadvertently  overlooked.  Speculative  and  fanci- 
ful profits  can  not  be  recovered;  but  profits  which  it  is 
proven  the  party  would  have  made,  are,  in  such  a  case,  recov- 
erable. Masterton  v.  The  Mayor,  7  Hill,  61;  United  States 
v.  Speed,  75  U.  S.  77-84 ;  United  States  v.  Behan,  110  U.  S. 
338-346 ;  Freeth  v.  Burr,  L.  R.,  9  C.  P.  208-213 ;  Mersey 
Steel  &  Iron  Co.  v.  Naylor  et  al.,  9  L.  E.  Q.  B.  Div.  648-657; 
Ex  parte  Stapleton,  L.  R,  10  Chan.  Div.  586-590;  Palm  & 
Robertson  v.  The  Ohio  &  Miss.  R  R  Co.,  217-220  ;  Leopold 
et  al.  V.  Salkey,  89  111.  412-422;  Sutherland  on  Damages, 
Yol.  1,  p.  113,  117,  130. 

It  is  said  in  Leopold  v.  Salkey,  supra:  "  When  the  failure 
to  perform  the  contract  is  in  respect  to  matters  which  would 
render  the  performance  of  the  rest  a  thing  different  in  sub- 
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stance  from  wliat  was  contracted  for,  so  far  as  we  are  advised, 
all  agree  the  party  not  in  default  may  abandon  the  contract." 

The  question,  therefore,  in  this  case  is  largely  one  of  fact, 
viz.:  Did  the  railway  company  refuse  to  comply  with  the 
substance  of  the  contract?  Was  its  failure  and  refusal  such 
that  in  effect  it  prevented  Richards,  Maynard  &  Co.  from 
completing  the  contract?  Did  the  railway  company  by  its 
acts  clearly  manifest  an  intention  not  to  fulfill  as  to  substance 
and  material  matters,  the  contract  which  it  had  entered  into  ? 
Was  the  failure  of  the  railroad  to  perform  in  respect  to  mat- 
ters which  would  have  rendered  the  going  on  under  it  a  thing 
different  in  substance  from  what  was  contracted  for  ? 

It  is  established  by  former  litigation  between  these  parties, 
that  the  railroad  company  unjustifiably  refused  to  fulfil  its 
contract,  and  large  damages  have  been  awarded  and  paid  to 
appellee  therefor.  But  still  the  question  remains,  was  sucJi 
failure  one  of  such  substance,  its  nature  and  character  such 
that  thereby  an  intention  not  to  fulfil  the  contract  was  mani- 
fested by  its  acts,  and  did  such  refusal  go  to  ihe  very  essence 
of  the  contract  ? 

It  is  quite  true,  as  is  contended  by  appellant,  that  a  party  is 
not  responsible  for  an  intention  not  carried  into  effect.  The 
question,  therefore,  is  not  merely  what  the  railroad  company 
intended  to  do,  but  what  it  did,  and  what  intention  was  mani- 
fested by  its  acts.  And  neither  is  the  railroad  company  to  be 
cast,  simply  because  it  may  have  made  an  illegitimate  demand 
upon  appellee.  But  such  demand  is  an  act  to  be  taken  into 
consideration  in  determining  what  the  character  of  all  it  did, 
amounted  to. 

The  jury  were  instructed  that  in  order  to  enable  the 
plaintiff  below  to  recover  it  was  necessary  for  liim  to  estab- 
lish, by  a  preponderance  of  evidence,  that  the  firm  of  Kichards, 
Maynard  &  Co.  were,  by  the  acts  of  the  defendant,  prevented 
from  the  performance  of  the  contract  on  their  part,  or  that 
the  execution  of  the  contract  on  their  part  was  interrupted 
by,  and  as  the  legitimate  consequence  of  the  acts  of  the 
defendant  in  disregard  of  its  obligations  under  the  conb^act; 
and  the  jury  were  also  instructed  that  if  the  defendant  com- 
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mitted  breaches  of  the  contract,  still  if  such  breaches  did  not 
defeat  the  substantial  objects  of  the  contract  or  render  it 
unattainable  by  proper  performance  on  the  part  of  the  firm  of 
Kichards,  Maynard  &  Co.,  then  the  plaintiff  could  not  recover. 
Under  these  instructions  the  jury  found  for  the  plaintiff,  and 
the  question  now  presented  is  not  whether  -this  court  would 
so  have  found  upon  the  evidence,  but  whether  it  can  be  said 
tliat  the  evidence  produced  in  the  court  below  did  not  justify 
and  will  not  sustain  such  finding.  It  is  quite  true,  as  is  urged 
by  appellant,  that  as  a  rule  a  mere  failure  to  pay  money  due 
upon  a  contract  will  not  justify  the  other  party  in  abandon- 
ing the  contract  and  enable  him  to  recover  the  profits  which 
he  might  have  made  had  he  gone  on.  Yet  there  may  be  con- 
tracts of  sucli  a  nature  that  the  failure  to  pay  money  from 
time  to  time  or  to  supply  business,  as  had  been  agreed,  might 
be  of  the  very  substance  of  the  contract  and  might  absolutely 
prevent  the  other  party  from  going  on  with  it. 

In  this  case  the  contract  clearly  provided  that  the  railroad 
company  was  to  use  the  weights  obtained  by  it  from  Rich- 
ards &  Co.,  for  no  other  purpose  than  billing  the  property  to 
its  destination.  In  violation  of  this,  the  railroad  company 
proceeded  to  sell  such  weights  for  ten  cents  per  car,  thereby 
making  a  profit  for  itself  and  depriving  Eicliards  &  Co.  of 
the  sum  of  seventy  cents  per  car,  which  they  might  have 
received.  And  it  has  been  found  in  a  previous  litigation 
between  these  parties  that  this  was  done  in  respect  to  more 
tlian  twelve  thousand  cars,  and  appellee  has  been  awarded  a 
decree  against  the  railroad  company  to  the  amount  of  over 
$8,000  therefor.  The  letter  of  the  attorney  of  the  road, 
written  on  the  13th  of  May,  1886,  in  which  he  replied  to  the 
claims  of  appellee,  declared  that  the  claim  of  appellee  for 
weights  used  for  other  purposes  than  billing  to  destination, 
did  not  show  for  what  purposes  it  is  claimed  such  weights 
were  used,  nor  how  the  number  of  cars  on  which  it  is  claimed 
such  weights  were  given,  is  arrived  at.  Tlie  claim  was,  there- 
fore, disallowed.  As  the  railroad  company  was  well  aware 
that  it  was  selling  such  weights  to  its  customers,  and  had  in 
its  office  a  record  of  just  the  number  of  such  weights  it  hud 
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Bold,  snch  reply  can  not,  in  the  face  of  the  plain  provision  of 
the  contract,  be  considered  otherwise  than  as  an  expression 
of  a  determination  not  to  carry  oat  this  contract  in  that 
regard.  The  president  of  the  railroad  company  on  the  17th 
of  April,  notwithstanding^  all  it  had  done  in  respect  to  giving 
thc^  weights  away  or  selling  tliem  at  ten  cents  per  car, 
declared  that  the  company  had  at  all  times  performed  its 
obligations  nnder  said  contract,  and  thei'efore  he  did  not  think 
there  were  any  matters  calling  for  arbitration. 

The  same  letter  of  the  attorney  of  the  company  also  declares 
that  the  company  is  not  bonnd  to  deliver  grain  to  Kichards 
&  Co.  e.xcept  at  its  option.  It  is  manifest  that  if  the  company 
nnder  the  contract  was  bound  to  transfer  through  the  house 
of  appellee  only  such  grain  as  it  saw  fit,  then  in  respect  to  said 
contract,  Richards,  Maynard  &  Co.  were  completely  at  its 
mercv. 

The  substantial  executory  part  of  this  contract  at  the  time 
the  transfer  liouse  was  closed,  was  on  the  part  of  Ricliards, 
Maynard  &  Co.,  an  obligation  to  be  at  all  times  in  readiness  to 
weigh  and  transfer  with  promptness  and  dispatch  all  products 
which  might  be  delivered  to  them  by  or  under  the  direction 
of  the  railroad.  This  necessarily  involved  the  payment  by 
them  of  current  expenses  for  engineers,  workmen,  coal,  etc., 
to  a  large  amount,  such  expenses,  it  was  claimed  by  them, 
amounting,  for  tlie  month  of  May,  1886,  to  over  $600. 

The  substantial  executory  obligations  on  the  part  of  the 
railroad  at  this  time  were,  first,  that  it  should  give  to  Richards, 
Maynard  &  Co.,  all  the  weighing  and  transferring  of  grain 
which  it  was  in  its  power  to  give ;  second,  that  it  should  not 
make  use  of  the  weights  obtained  by  it  from  Richards, 
Maynard  &  Co.  for  any  other  purpose  than  billing  the  prop- 
erty to  its  destination. 

Upon  the  keeping  by  the  railroad  company  of  tlie^^e  two 
obligations  depended  almost  everything  that  was  of  use  or 
value  to  Richards,  Maynard  &  Co.  in  this  contract  It  had 
only  such  business  as  the  railroad  company  gave  it;  it  practi- 
cally had  compensation  only  by  a  sale  of  and  charges  for  the 
weights  made  in  such  business. 
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•  Foi"  months  previons  to  the  closing  of  the  transfer  house 
the  railroad  company  had  claimed  and  exercised  the  right  to 
give  to  Kichards,  Majnard  &  Co.  for  weight  and  transfer 
only  such  grain  as  it  saw  lit,  and  also  claimed  the  right  to, 
and  did  make  use  of  weights  for  purposes  otlier  than  billing 
the  property  to  its  destination,  thus  depriving  Eichards  &  Co. 
of  the  principal  source  of  remuneration  for  work  by  them  done. 
The  situation  was  not  that  of  a  refusal  by  the  railroad  company 
to  pay  for  work  done  for  them,  but  rather  a  refusal  to  give 
the  work  it  had  covenanted  it  would  give,  and  by  an  appropri- 
ation to  its  own  purposes  of  the  property  of  Richards  &  Co.,  pre- 
venting them  from  selhng  to  others  the  fruits  of  their  labors. 
It  is  plerhaps  the  case,  as  is  suggested,  that  before  an  aban- 
donment of  an  executory  contract  because  of  a  refusal  to  per- 
form, there  should  be  a  locus  pcemtenticB^  but  it  can  not  be 
said  that  in  this  case  Kichards,  Maynard  &  Co.  acted  hastily; 
the  correspondence  was  voluminous  and  the  remonstrances 
long  continued  over  these  matters,  ere  they  took  their  final  step. 

It  is  true  that  appellant  did  all  the  while  declare  that  it 
always  had  and  always  would  carry  out  the  contract,  bnt  it  at 
the  same  time  declared  that  it  meant  to  continue  to  do  what 
the  Supreme  Court  of  this  State  have  declared  that  it  had  no 
right  to  do. 

The  contract  itself,  the  words  and  acts  of  the  parties  and 
the  circumstances  of  the  situation  must  all  be  considered  in 
determining  whether  the  conduct  of  appellant  was  such  as 
amountqd  to  so  substantial  a  breach  of  the  contract  and  refusal 
to  perform  as  justiBcd  Richards,  Maynard  &  Co.  in  abandon- 
ing, and  warrants  their  recovery  of  profits  they  would  have 
made  had  the  contract  been  carried  out. 

The  Supreme  Court  of  this  State  having  construed  such 
contract  and  declared  that  under  it  Richards,  Maynard  &  Co. 
were  to  liave  all  the  weighing  and  transferring  which  it  was 
in  the  power  of  the  company  to  give,  it  would  hardly  become 
this  court,  even  if  it  were  of  such  an  opinion,  to  say  that  the 
contract  was  in  that  regard  of  such  doubtful  tenor  that  a  per- 
sistent refusal  to  comply  with  it  in  that  respect  was  not  of  a 
character  which  indicated  an  intention  on  the  part  of  the  rail- 
road company  not  to  be  bound  by  the  contract 
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Id  a  previous  litigation  between  these  parties  the  court  liae 
fonnd  that  at  various  periods  lars^  amonnts  of  ^rain  and  seeds 
were  transferred  and  weighed  by  appellant  by  other  methods 
than  through  plaintiflfs  house,  and  wiiile  the  refusal  to  arbi- 
trate differences  was  not  a  failure  to  comply  witli  what,  to 
justify  an  abandonment,  can  be  considered  as  of  the  substance 
of  the  contract,  yet  such  refusal  is  a  fnct  to  be  considered 
with  other  things  in  determining  whether  the  acts  of  appel- 
lant manifested  an  intention  not  to  fultil  the  substance  of  the 
contract. 

And  it  seems  to  us  that  in  view  of  these  things  this  court 
would  not  be  warranted  in  saying  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  although  the  court  Ss  fully 
in  accord  with  the  position  of  appellant  titat  the  failure  which 
will  justify  a  party  in  abandoning  a  contract  and  at  the  same 
time  enable  him  to  recover  for  future  profits,  must  go  to  the 
very  substance  of  the  contract,  and  must  in  eflFect  prevent  the 
]>arty  who  abandons  from  going  on  with  it.  It  is  easy  to  be 
seen  that  if  Richards  &  Co.  liad  been  men  of  large  means  they 
jnight,  during  the  ten  years  which  this  contract  had  to  run, 
have  kept  their  house  all  the  while  ready  to  transfer  any  grain 
M'hich  might  be  given  to  them,  as  by  the  terms  of  the  con- 
tract they  were  bound  to  do;  but  however  great  their  means, 
thev  could  not  weigh  and  transfer  all  the  grain  which  it  was 
in  the  power  of  ap]>ellant  to  give  them,  as  by  the  contract 
they  were  entitled,  unless  appellant  gave  them  all  such  grain; 
this  it  refused  to  do,  and  if  men  of  small  means,  it  is  obvious 
that  to  so  keep  their  house  ready  to  transfer  on  any  day  the 
hundred  or  more  cai*s  that  were  daily  arriving,  and  yet  have 
no  certainty  that  any  cars  were  to  be  given  to  them,  and  to  be 
at  the  same  time  deprived  of  the  opportunity  to  sell  their 
weights,  would  in  effect  prevent  them  from  fulfilling  their 
contract.  Wo  do  not  think  that  in  this  case  the  question 
whether  Richards,  Maynard  &  Co.  were  men  of  large  or  small 
means,  is  to  be  considered.  As  a  rule,  the  rights  of  parties 
under  contracts  can  not  depend  upon  their  pecuniary  condi- 
tion. It  seems  to  us  that  we  can  not  say  that  the  record  fails 
to  sliow  that  there  was  suflScient  evidence  to  warrant  the  ver- 
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diet  of  the  jury  that  by  tlie  acta  of  the  raih'oad,  Kichards, 
Maynard  &  Co.  were  prevented  from  going  on  with  their 
contract. 

Nor  do  we  think  it  material  that  appellee  has  recovered  in 
another  litigation  damages  for  the  principal  portions  of  the 
breaches  for  which  tlie  contract  was  abandoned.  Snch  dam- 
ages were  paid  to  him  only  at  the  end  of  protracted  litigation, 
and  such  damages  when  received  could  not,  in  the  very  nature 
of  things,  have  been  of  any  assistance  to  Eichards,  Maynard 
&  Co.  in  carrying  out  their  contract  a  long  time  before.  Cer- 
tain letters  commendatory  of  appellee's  method  of  weighing 
and  transferring  grain  were  improperly  received  in  evidence, 
but  as  snch  letters  had  no  bearing  upon  the  issues  in  this  case, 
they  can  not,  as  we  think,  have  had  any  influence  mpon  the 
jury.  Nor  should  evidence  of  the  value  of  the  transfer  house 
have  been  admitted,  because  the  theory  of  the  plaintiff  is  that 
he  is  entitled  to  damages  as  if  he  had  completed  his  contract, 
and  if  he  had  completed  his  contract,  of  course,  at  its  termi- 
nation, his  transfer  house  would  have  been  left  upon  his 
hands;  and  if  it  appeared  that  the  value  of  said  transfer  house 
had  been  taken  into  consideration  by  the  jury,  we  should  not 
hesitate  to  set  aside  this  judgment.  But,  so  far  as  it  appears, 
such  value  was  not  considered  by  the  jury.  In  other  words, 
there  was  evidence  entirely  outside  of  what  was  said  about 
tlie  value  of  the  transfer  house  sufficient  to  make  up  the 
amount  of  damages  awarded  by  the  jury;  damages  on  this 
account  do  not  seem  to  have  been  claimed  upon  the  trial 
below,  as  counsel  for  appellee  distinctly  stated  to  court  and 
jury  that  there  was  nothing  in  the  case  but  the  claim  for 
future  profits,  and  the  jury  were  instructed  that  the  action 
was  solely  for  such  profits  as  might  have  accrued  had  the 
contract  been  fully  executed.  We  think  that  in  cases  of  this 
kind  where  profits  or  wages  are  awarded  by  judgment  of  court, 
long  before  the  time  at  which  they  would,  had  the  contract 
gone  on,  been  earned,  an  abatement  for  interest  should  be 
made;  but  such  abatement  doesnot  appear  to  have  been  claimed 
upon  the  trial  below,  and  is  not  urged  upon  us. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Daniel  R.  Brant  et  al. 

V. 


*^'-^g  Benjamin  P.  Hutchinson  et  al. 


Mortgages — Foreclosure — Liens — Pleading. 

1.  The  iillegations  and  proofs  in  a  friven  case  must  correspond,  and  a 
piirtj  will  not  be  entitled  to  relief  altbou((h  the^evidence  may  establish  a 
cleur  case  in  bis  favor,  unless  there  are  averments  in  the  bill  to  support  the 
case  made  by  the  evidence. 

2.  A  deed  of  trust  and  the  notes  accompanying  it,  the  same  beins?  given 
as  security  for  what  might  become  due  under  a  certain  contract,  amount  in 
legul  effect  to  a  mortgage  toHecure  future  advances,  and  as  against  the  par- 
ties giving*  the  same,  the  party  to  whom  they  were  given  may  recover 
thereon  whatever  may  be  finally  due  upon  such  contract,  and  no  more. 

8.  In  an  action  to  foreclose  the  deed  in  such  case,  the  proceedings  shonid 
not  be  biised  upon  such  deed  as  though  it  were  given  for  a  real  debt; 
a  party  is  simply  entitled  to  the  measure  of  relief  shown  to  be  due  him, 
upon  a  true  statement  of  his  case. 

4.  In  such  ca^e  such  party  should  bring  suit  in  his  own  name  or  he 
may  join  the  trustee  therein  with  him,  as  a  co-complainant,  or  make  him  a 
defendant,  at  his  election. 

5.  This  court  holds  that  a  party  named  should  not  be  required  to  wait 
until  the  litig:ition  growing  out  of  the  complications  in  which  he  had  no 
ptirt  is  brought  to  a  close,  before  recovering  under  his  mortgage. 

[Opinion  filed  June  8,  1S91.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  IIenky  M.  Shkpard,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  appellants  Brant. 

Mr.  W.  P.  Black,  for  appellants  Baker. 

Mess^-s.  IIanecy  &  Merrick,  for  appellees  Noonan,  Court- 
ney and  Singer. 

Gary,  J.  November  30,  1888,  Hutchineon  filed  a  bill  to 
foreclose  a  mortgage,  executed  by  Brant  and  wife  to  him, 
upon  real  estate  in  Chicago,  upon  which  was  then  due  ?14,000 
and  some  interest. 
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Brant  and  wife  sold  the  premises,  snbject  to  the  Hutchin- 
son mortgage,  to  Baker  and  his  wife  for  $S  1,000,  $70,000  of 
which  was  secured  by  a  mortgage  executed  by  Baker  and 
wife. 

Tlie  deed  of  conveyance  and  the  mortgage  were  dated  May 
1,  1888,  the  deed  recorded  June  18,  1888,  and  the  mortgage 
November  30,  1888.  Tlie  reason  lor  delaying  the  recording 
of  the  mortgage  was  tliat  the  security  to  be  given  by  the 
Bakers  to  the  appellee  Courtney,  might  have  priority. 

The  appellants  Thomas  B.  Baker  and  Sophronia  Baker, 
bought  the  premises  as  a  location  for  a  theatre. 

With  the  concurrence  of  Brant,  the}'  made  a  contract  dated 
June  15,  1888,  with  the  appellee  Thomas  E.  Courtney,  he 
being  the  party  of  the  first  part,  and  they  of  the  second,  as 
therein  mentioned,  of  wliich  the  parts  material  for  the  pres- 
ent purpose  are  as  follows : 

"Witnesseth,  that  wliereas  the  said  party  of  the  first 
part,  in  consideration  of  the  covenants  and  agreements  to  be 
kept  and  ])erformed  by  the  said  parties  of  the  second  part, 
their,  and  each  of  their,  respective  heirs,  executors,  adminis- 
trators and  assigns,  has  covenanted  and  agreed  and  by  tiicse 
presents  does  hereby  covenant  and  agree  for  himself  and  his 
heirs,  executors  and  administrators  or  assigns,  to  build,  erect 
and  complete,  in  a  substantial  and  workmanlike  manner, 
according  to  the  plans  and  specifications  drawn  by  M.  F. 
McCarthy,  a  copy  of  said  plans  and  specifications  being  hereto 
annexed  and  made  a  part  of  this  agreement,  one  certain  build- 
ing, the  front  portion  of  which  is  to  be  six  (6)  stories  and 
basement  in  height,  the  first  floor  to  be  used  as  stores  and  the 
upper  portion  as  a  hotel,  and  the  rear  portion  of  said  building 
to  be  used  as  a  theatre. 

"  Said  party  of  the  first  part  hereby  agrees  for  himself  and 
his  heirs,  executors,  administrators  or  assigns,  to  excavate 
the  gi'ound  and  to  erect  and  complete  the  said  building 
according  to  the  plans  and  specifications  aforesaid,  and  to  have 
the  portion  of  said  building  which  is  to  be  used  as  a  theatre, 
the  basement,  store  floor,  and  the  entrance  to  said  theatre  in 
the  front  portion  of  said  building  completed  and  ready  for 
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use  and  occupancy  on  or  before  the  fifth  (5tli)  day  of  Novem- 
ber, A.  D.  18S8,  and  the  remaining  portion  of  the  building 
to  be  used  as  a  hotel,  to  be  iinishcd  and  ready  for  occupancy 
on  or  before  the  first  (1st)  day  of  December,  A.  D.  1888,  pro- 
vided, however,  that  in  case  any  delay  sliall  arise  frc^m  fire,  tem- 
pest, frost  or  other  inevitable  cause,  or  from  any  building 
strike,  or  strike  in  the  building  trade,  then  such  further  time 
shall  be  allowed  for  the  completion  thereof  as  is  reasonably 
necessary  therefor. 

"  The  erection  of  said  building  shall  bo  under  the  direction 
and  supervision  of  said  architect,  M.  F.  McCarthy,  and  in 
accordance  with  sucli  explanations  and  directions  as  he  may 
frdm  time  to  time  give  for  the  purpose  of  such  work.  Tlie 
said  first  party  or  his  foreman  shall  always  be  at  the  building 
during  the  usual  working  liours. 

"The  said  jjarty  of  the  first  part  hereby  agrees  to  snbletthe 
contracts  for  the  various  portions  of  the  labor  and  material 
witli  which  the  said  building  is  to  be  erected,  to  the  lowest 
responsible  bidder,  reserving  to  himself  the  privilege  of  reject- 
ing any  ])artieular  bid,  providing  he  can  obtain  another  respon- 
sible bid  equally  as  low. 

"And  the  said  party  of  the  first  part  hereby  agrees  to  keep 
an  accurate  and  correct  account  of  all  his  ex])enditnres  fi  r 
labor  and  material  for  said  building,  and  to  exhibit  to  the  said 
parties  of  the  second  part  from  time  to  time,  as  may  be  required, 
vouchers  for  each  payment  for  labor,  material  and  other 
expenses  incurred  in  the  erection  of  snch  building,  and  upon 
the  full  completion  thereof,  and  settlement  therefor  between 
the  parties  hereto,  to  deliver  to  said  second  parties  all  such 
vouchers  and  receipted  bills. 

"And  the  said  parties  of  the  second  part  hereby  agree,  for 
themselves  and  their,  and  each  of  their,  respective  heirs, 
executors,  administrators  and  assigns,  to  pay  to  the  said  party 
of  the  first  part,  or  liis  legal  representatives,  the  amount 
expended  by  him  for  snch  labor  and  materials  and  other 
expenses  in  or  about  the  erection  and  completion  of  said  build- 
ing, and  in  addition  thereto  as  compensation  for  his  services 
twelve  and  one-half  (12J)  per  cent  upon  the  cost  of  said 
building. 
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**  And  the  said  parties  of  the  second  part  covenant  and  agree 
with  the  said  imrty  of  the  first  part,  to  ])ay  him  ou  or  before 
the  fifth  (5th)  day  of  November,  A.  D.  18SS,  the  said  cost  of 
said  building  np  to  that  time,  together  with  the  said  compen- 
sation of  twelve  and  one-half  (1*2 J)  per  cent  thereon,  and 
nj^on  the  full  completion  of  said  building  (except  the  portion 
liereinafter  agreed  to  bo  made  by  the  said  parties  of  the  second 
part)  they  shall  pay  to  the  said  party  of  tlie  first  part,  in  full? 
for  all  his  expenditures  and  services  in  and  about  the  erection 
of  said  building. 

"And  it  is  further  covenanted  and  agreed  by  and  between 
the  parties  hereto,  that  the  cost  of  said  building  as  estimated 
will  be  about  eighty-five  thousand  dollars  ($85,000),  and  to 
secure  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators  and  assigns,  for  any  payments  and  expense  by 
him  made  and  sustained  in  the  performance  of  this  agreement, 
as  well  as  his  compensation,  said  parties  of  the  second  part 
liave  this  day  given  their  promissory  note  for  said  sum  of 
eighty-five  thousand  dollars  ($85,000),  payable  on  or  before 
tlie  fifth  (5th)  day  of  November,  A.  D.  1888,  to  the  order  of 
Thomas  E.  Courtney  (said  party  of  the  first  part),  at  the  Com- 
memal  National  Bank  of  Chicago,  Illinois,  with  interest  at 
eight  (8)  per  cent  jicr  annum  after  maturity,  secui-ed  by  trust 
deed  upon  said  premises  and  building  aforesaid,  which  prem- 
ises are  described  as  follows: 

.  "Lots  19,  20  and  21,  in  block  1,  of  William  Jones'  addition 
to  Chicago,  in  the  S.  W.  J  of  Section  22,  T.  39  N.,  R  14  E. 
3d   P.  M.,  in  Cook  County,  Illinois. 

"  But  it  is  further  mutually  understood  that  said  parties  of 
tlie  second  part  are  to  raise  a  considerable  portion  of  the 
money  to  make  said  improvements,  by  a  loan  to  be  secured 
upon  said  premises,  and  the  said  party  of  the  first  part  agrees 
that  upon  the  negotiation  of  such  loan,  for  such  amount  as 
ma}'  be  mutually  agreed  npon,  he  will  release  his  said  trust 
deed  and  become  entitled  to  the  funds  to  be  raised  by  such 
loan,  to  the  extent  of  the  cost  of  said  building  and  his  com- 
pensation, after  paying  an  existing  incumbrance  upon  the 
said  premises  of  about  fourteen  thousand  dollars  ($14^000). 
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"  Ani  si.-'  I  ::.e  f-Tsis  nisvJ  by  said  loan,  together  ^?ith 
KLch  ci.nejs  is  ni-.j  l«  oiLerwise  nised  and  paid  by  said 
panies  ^  f  :le  s^ee*.  lii  i-iru  be  snfncicnt  to  satisfy  said  incnm- 
brii>.-e  1 :  aic-:;  i.*:iT\een  iliossand  dollars  ($14,000),  and  the 
cv>s«  of  5&:d  l*:;  i  ::^  ^::i  sard  compensation,  then  the  remainder 
of  Si"  J  Iwia  lo  :Le  extent  of  eieven  thousand  dollars  ($11,000) 
^hVI  le  :a:i  tv  D^nie!  TL  Branu  which  som  of  eleven  tlioasand 
d  'jLrsw^IL^v  aiiedtothe  aforesaid  ei^hty-tive  thousand 
d-  •*  ar^  s>;^^  •  •  .  imke  :he  note,  given  by  said  parties  of  the 
s^-^.  nd  I  Art*  :•:•  :I.e  s»:i  i^rty  of  the  lir&t  }>art,  of  the  sum  of 
r/netT-cii  :L  U2;iiyi  do.'irs  i^*^/**»)  in  all. 

"  If  sjkid  ;  Arty  \-:  the  dr^i  ;*r;  shall  find  that  any  bid  on  the 
mason  w.»rk  vtsaid  b:::!d:r:jshji:l  be  higher  than  he,  with  his 
own  men,  can  do  ::.e  said  work  with  profit,  he  is  required  to 
do  the  5a:'je  h::r:.?e'f. 

•^  Trie  >a:  J  parties  of  the  second  part  hereby  agree  to  fnr- 
r'^h  at  tlieir  own  c\>5t  ani  ex^H>nse  and  witliont  any  claim  or 
lien  a^Ainsi  said  :-rv?m:?es  or  bai'd:!:^,  ail  the  labor  and  material 
f»^r  the  cv>m:\e::oa  an  J  erection  of  the  stage  fixtures,  scenery, 
c-rtj;as*  fljitss  wir.j^  nu^sv  pu'.'eys,  and  appurtenances  thereto, 
and  a!?o  t:.e  furniture,  dniwy,  carpets,  etc,  to  be  nsed  in  or 
al»v»ut  the  i»rv»<cen:uia  l»oxes,  aisles.,  foyer,  dressing  rooms,  and 
a'!  other  p\ii^vs  of  saii  theatre,  and  also  the  gas  fixtures  and 
change! "enj  in  said  hotel  and  theatre  and  stores." 

Ap:e'!ee  Edwarvl  T.  Xoonan  was  the  trustee  in  the  trust 
det:d  mentioned  in  the  foregoing  contraeL 

The  cv>st  of  tlie  biiiMing  far  exceeded  the  estimate,  and 
Xovember  1,  ISSS,  another  note  for  $25,«Xn\  due  December 
l'\  I'^SS,  socr.roi  by  a  like  trust  deed,  was  executed  by  the 
Bakers  to  Courinev. 

C>n  these  trust  deeds  Xoonan,  in  his  own  name,  making 
Courtney  a  defendant,  tiled  a  cn>ss-bill  to  forec^oee.  Mnlti- 
tildes  of  mechanics  and  material  men,  made  defendants  to  bill 
and  cross-b:!!s,  put  in  tl:eir  claims  for  Hens;.  Brant  and  wife 
answered,  setting  up  their  $11,«XH)  debt,  and  asking  that  they 
be  i^id  nest  after  Hutchinson. 

The  court  made  no  finding  as  to  the  Brants  or  the  claim- 
ants under  the  lien   law,  but  found  that  there  was  due  to 
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Hutchinson  $16,628,  and  to  Noonan  $137,072.14,  and  August 
12,  1890,  entered  a  decree  that  unless  those  sums  were  paid 
to  Hutchinson  and  Noonan,  respectively,  within  ten  days,  the 
premises  should  be  sold. 

No  complaint  is  made  of  that  part  of  the  decree  relating  to 
Hutchinson,  and  as  it  is  clear  that  the  value  of  the  land  at 
the  time  contracts  were  made  for  the  building,  was  greatly  in 
excess  of  the  amount  due  him,  so  that  no  inquiry  as  to 
respective  values  of  land  and  improvements,  under  Sec.  17  of 
the  statute,  "Liens,"  will  be  necessary,  that  part  of  the  decree 
is  affii*med.  Hutchinson  should  not  be  required  to  wait  for 
his  money  until  a  protracted  litigation,  gi'owing  out  of  com- 
plications in  which  he  had  no  part,  is  brought  to  a  close. 

Noonan  has  no  beneficial  interest;  he  is  a  mere  trustee,  with 
no  right  to  receive  any  money.  Whatever  right  Courtney 
has,  he  should  prosecute  in  his  own  name,  though  he  might 
join  Noonan  with  him  as  a  co-complainant,  or  make  him  a 
defendant,  at  his  election.  If  this  were  the  only  objection  to 
the  decree  in  favor  of  Noonan,  it  might  be  passed  by  on  the 
authority  of  Irish  v.  Shai^p,  89  111.  261,  as  Courtney  is  a  party 
to  the  suit,  and  would  be  bound  by  the  decree.  Thompson 
V.  Morris,  67  111.  333;  Toppincr  v.  Brown,  63  111.  348;  Clubb 
V.  Wise,  64  111.  167;  Dyer  v.  Hopkins,  112  111.  168.  But  the 
deeds  of  trust  and  the  notes  accompanying  them  were  but 
security  to  Courtney  for  what  might  become  due  to  him 
under  his  contract  with  the  Bakers.  In  legal  eflFect  they  were 
mortgages  to  secure  future  advances.  Courtney  is  entitled, 
as  against  tlie  Bakers  at  least,  to  recover  upon  them  what  may 
be  due  to  him  from  them  under  their  contract,  and  no  more. 
Dart  v.  McAdam,  27  Barb.  187;  McDowell  v.  Fisher,  26  N. 
J.  Eq.  93. 

As  the  record  shows  that  the  Brants  consented  to  both 
these  trust  deeds  having  priority  of  their  mortgage,  whatever 
Courtney  is  entitled  to  is  to  be  paid  before  they  are. 

On  the  hearing  below  there  was  no  attempt  to  show  the 
exact  cost  of  the  building.  Courtney  loosely  testified  that 
he  had  advanced  $17,600  or  $17,600,  or  something  of  that 
kind,  whei>  first  called,  and  later  that  he  had  paid  out  for 
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material  and  labor  817,496.73  but  with  no  details.  lie  also 
testified  that  the  aggregate  of  all  the  contracts  (bv  wliich  we 
understand  the  work  done  by  himself,  and  the  prices  in  sub- 
contracts) was  $156,334.39,  besides  extra  work  not  valued  in 
his  testimony.  The  decree  was  for  the  amount  of  the  notes 
and  interest,  upon  the  assumption,  apparently,  that  the  cost  of 
the  building  must  have  exceeded  that  sum,  but  yet  permitted 
it  to  be  paid  to  Xoonan,  who  had  no  interest  in  it,  and  who  is 
not  an  officer  of  the  court,  nor  under  any  bonds  to  account  for 
it.  Probably  that  payment  was  thought  to  be  so  improbable 
that  little  attention  was  paid  to  that  part  of  the  decree. 

The  decree  directs  that  the  master  hold  the  proceeds 
of  sale  to  abide  further  order,  and  reserves  all  questions  as  to 
mechanics'  liens,  and  says  nothing  in  regard  to  the  Brants. 
That  might  be  construed  as  in  effect  a  declaration  that  the 
Brants  could  in  no  event  be  entitled  to  anything,  though  they 
are  entitled  to  come  in  next  after  Courtney  and  the  mechanics 
and  material-men.  But  on  the  pleadings  as  they  stand,  Court- 
ney can  have  no  relief. 

The  security  he  has  taken,  though  in  form  a  real  debt,  is 
not  so  in  fact,  and  he  must  set  out  in  his  pleadings  the  real 
case  upon  which  lie  is  entitled  to  the  aid  of  a  court  of  equity. 

This  results  from  the  "  well  settled  principle  that  the 
allegations  and  proofs  must  correspond,  and  that  a  party  will 
not  be  entitled  to  relief,  although  the  evidence  may  establish 
a  clear  case  in  his  favor,  unless  there  are  averments  in  the  bill 
to  support  the  case  made,  by  the  evidence."  Morgan  v. 
Smith,  11  III.  194. 

The  cross-bill  of  Noonan  seeks  a  foreclosure  of  the  trust 
deeds  as  securities  for  debt  owing  to  Courtney  by  tl)e  Bakers, 
evidenced  by  their  notes;  the  proof  shows  that  they  were  not 
given  as  any  evidence  of  present  indebtedness,  and  that  Court- 
ney's rights  are  not  measured  by  the  amounts  specified  in  the 
notes,  but  by  what  he  is  entitled  to  under  the  contract,  not 
exceeding  those  amounts  and  interest.  lie  may  by  joining 
Noonan  as  complainant,  or  making  him  a  defendant,  file  a 
cross-bill  for  the  relief  he  may  be  entitled  to  on  a  ti'ue  state- 
ment of  his  case. 
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Ou  the  present  record  it  is  impossible  to  determine  the 
respective  rights  of  the  several  parties  subordinate  to  Hutch- 
inson, further  than  that  the  Brants  must  come  in  after  Court- 
ney and  the  mechanics'  liens  for  work  and  material  done  and 
furnished  before  the  Bakers  assigned,  November  30,  1888. 

Compensation  for  the  work  done  ou  the  building  thereafter, 
under  the  authority  of  the  County  Court,  must  be  sought 
under  the  insolvent  proceedings,  and  not  in  this  case. 

It  is  argued  at  great  length  that  Courtney  has  so  failed  to 
perform  his  contract  as  to  be  entitled  to  no  compensation. 
On  this  appeal  it  is  not  necessary  to  go  at  length  into  that 
question,  but  it  must  be  a  strong  case  against  a  party  doing 
work  and  expending  money  and  incurring  liabilities  to  a  very 
large  amount,  under  such  circumstances  as  appear  here,  that 
would  justify  a  denial  of  all  compensation. 

The  decree  as  to  Noonan  is  reversed  and  the  case  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

The  costs  here  to  be  paid  by  Courtney. 

lieveraed  and  remanded. 


Abraham  Basch  'vTm 

51    4«4| 

North  Chicago  Street  Railway  Company. 

Street  Railroads — Negligence  of— Personal  Injuries— Relation  of  Pas' 
senger.  • 

A  street  railroad  company  is  only  liable  for  fpross  negli^irence,  implyingr  a 
wilful  or  wanton  injary,  wLere  a  person  is  injured  while  attempting  to 
board  a  car  in  motion. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  MoCoiofELL,  Judge,  presiding. 

Messrs.  Byam  &  Wmhscrenk,  for  appellant. 
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Messrs*  W.  B.  Seep  and  Edmund  FcBTHiiAifN,  for  appellee. 

Gary,  J.  Tliis  was  an  action  by  the  appellant  against  the 
appellee  for  negligence. 

The  case  that  he  presented  was  that  the  appellee  would  not 
stop  its  cars  to  take  passengers;  that  he  ran  after  one  and 
attempted  to  get  npon  the  front  platform;  that  the  gate  was 
there  which  prevented  him  from  getting  a  firm  hold,  and  he 
fell;  and  that  there  being  no  fender  about  the  wheels  to  push 
him  away,  the  wlteels  ran  over  him.  The  court  directed  the 
jury  to  find  for  the  defendant,  and  the  plaintiff  appealed. 

The  only  question  is  whether  that  direction  was  right  It 
is  not  questioned  that  if  no  case  was  made  upon  which  a  ver- 
dict for  the  appellant  could  be  sustained,  the  direction  was 
right.  The  failure  or  refusal  to  stop  cars  for  passengers 
might  entitle  a  person  aggrieved  to  an  action,  but  cuts  no  fignre 
in  tliis  case;  that  the  appellee  is  the  carrier  of  passengers 
may  be  laid  out  of  view. 

He  had  not  become  a  passenger;  no  relations  had  been 
established  between  the  parties;  the  appellant  had  rushed  into 
danger,  and  the  appellee  could  only  be  made  liable,  not  for 
simple  negligence,  but  for  such  gross  negligence  as  implied  a 
wilful  or  wanton  injury. 

Nothing  of  that  kind  appears.     It  is  charged  that  the  car 

was  not  stopped  as  soon  as  it  might  have  been,  but  whether 

that  be  true  or  not,  there  is  no  testimony  that  the   driver 

knew  the  appellant  had  fallen. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


40    684 

40    584 
67      69 

40      584; 
100    •874; 


The  Weber  Wagon  Company 

V. 

Peter  Kehl. 


Masier  and  f>ervanf — Negligence  of  Master — PerFonal  Injuries — Swoofh 
and  Slippery  Floor — Promise  to  Change — Contributory  Negligence — Evi- 
dence— Practice* 
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1.  Only  experts  are  competent  to  speak  as  to  the  kind  of  floor  from 
which  a  given  machine  Fhould  be  operated,  or  as  to  whether  a  servant's 
methods  in  doin^  a  ^iven  work,  were  negligent. 

2.  Complaint  to  the  foreman  under  whom  a  servant  works,  of  a  danger- 
ous appliance,  is  proper,  and  upon  his  promise  to  repair  or  replace  the 
same,  the  servant  has  a  right  to  rely. 

3.  Remaining  at  work  about  fifteen  days  after  a  promise  to  repair  a  slip- 
pery floor,  is  not  such  an  unreasonable  length  of  time  as  to  charge  a  serv- 
ant with  knowledge  that  ther^  was  no  intention  to  change  the  same. 

4.  Evidence  that  the  defective  agent  was  changed  after  an  accident, 
should  not  be  received. 

5.  Upon  which  side  the  preponderance  of  the  evidence  is  in  a  given 
case,  is  a  question  for  the  jury. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Circuit  Oonrt  of  Cook  County;  the  Hon. 
Frai^k  Bakek,  Judge,  presiding. 

Messrs.  Wing,  Stocgh,  Caeteb  &  Qualey,  for  appellant 

Messrs.  £la  &  Gkovbr,  for  appellee. 

Waterman,  J.  This  was  an  action  brought  by  appellee,  to 
recover  damages,  by  him  sustained,  by  the  cutting  off  of  his 
hand. 

The  declaration  sets  forth  that  while  the  plaintiff  was  an 
employe  of  the  defendant,  and  was  exercising  due  care  in  oper- 
ating for  the  defendant  a  machine  known  as  a  shaper,  by 
reason  of  the  negligence  of  the  defendant  in  allowing  the 
floor  upon  which  he,  plaintiff,  stood  while  running  said 
machine,  to  become  dangerously  smooth  and  slippery,  and  so 
remain  after  the  promise  of  the  defendant  to  the  plaintiff 
made,  that  it  would  fix  said  floor,  he,  the  plaintiff,  unavoid- 
ably slipped  and  fell  upon  said  machine,  and  then  and  thereby, 
by  reason  of  such  negligence,  his  left  hand  was  cut  and  torn  off. 

It  apj)eared  in  evidence  that  the  plaintiff  had  compLained 
of  the  slippery  condition  of  the  floor;  that  the  complaint  was 
made  to  defendant's  foreman,  under  whom  plaintiff  worked; 
that  the  foreman  promised  that  he  would  have  the  floor  fixed; 
that  this  occurred  two  or  three  times. 
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There  was  also  evidence  that  ho  spoke  to  the  superintenu- 
ent  of  the  corporation  about  the  dangorous  character  of  the 
floor,  and  that  the  superintendent  said  he  would  see  about  it, 
and  that  appellee  continued  to  remain  working  said  machine 
for  fifteen  days  after  this  complaint.  There  was  a  good  deal 
of  evidence  as  to  whether  a  maple  or  pine  floor  is  the  best 
for  a  person  to  stand  upon  while  working  such  a  machine. 

Appellee  testified  that  he  had  made  use  of  both  resin  and 
sand  to  make  this  floor  less  slipperj',  and  that  the  accident 
was  caused  by  his  slipping  and  falling  upon  tlie  machine. 

Appellant  contends  that  the  slippery  floor  was  not  the  cause 
of  the  accident;  that  the  accident  was  the  result  of  the  negli- 
gence of  appellee  in  operating  the  machine.  The  jury  have 
found  otherwise,  and  there  was  evidence  to  sustain  their  con- 
clusion. 

Appellant's  principal  contention  is,  that  there  was  no  evi- 
dence of  any  negligence  on  the  part  of  the  defendant, 
because  it  insists  that  the  testimony  shows  that  a  maple  floor, 
the  one  in  use,  is  really  the  best  kind  of  floor;  that  all  floors 
are  more  or  less  slippery,  and  that  the  one  in  question  was 
the  most  approved  kind  for  such  a  purpose.  As  to  this  thci-e 
was  a  contrariety  of  opinion  and  testimony,  and  we  do  not 
think  that  we  can  say  that  the  evidence  is  of  such  a  character 
that  we  ought  to  set  aside  the  verdict  of  tlie  jury  in  this 
regard. 

Some  acts  are  such  that  all  people  of  fair  intelligence  may 
justly  characterize  then  as  negligent  or  the  reverse;  but  only 
experts  are  competent  to  speak  as  to  the  kind  of  floor  from 
which  a  shaper  should  be  operated.  The  members  of  tliis 
court  have  liad  neither  observation  nor  experience  which  quali- 
ties them  to  express  an  opinion  upon  this  matter;  it  may  be 
that  they  would  not  have  come  to  the  conclusion  tlie  jury  did 
upon  this  evidence,  but  it  is  impossible  for  them  to  know  that 
the  jury  were  wrong,  and  the  evidence  was  such  upon  this 
point  as  to  leave  the  jury  free  to  .come  to  the  conclusion 
which  they  did.  / 

We  do  not  think  that  appellee  remained  at  work  after  the 
promise  to  ^x  the  floor,  an  unreasonable  or  for  such  a  length 
of  time  as  to  charge  him  with  knowledge  that  there  was  no 
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intention  to  change  the  matters  of  which  he  complained;  and 
it  seems  to  iis  that  the  foreman  under  whom  he  worked  was 
a  proper  person  to  make  complaint  to,  and  one  on  whose 
promise  to  fix  the  floor  he  had  a  right  to  rely.  Hongh  v. 
Railway  Co.,  100  U..S.  213,  224;  Patterson  v.  Pittsburgh  R 
R.,  76  Penn.  St.  389;  Missouri  Furnace  Co.  v.  Abend,  107  111. 
44;  Goldberg  v.  Bchrayer,  37   111.  App.  316. 

Tlie  testimony  of  appellee  that  he  ''was  not  careless,"  the 
admission  of  which  it  is  urged  was  error^  appears  to  have 
afterward  been  stricken  out. 

Evidence  that  the  floor  was  changed  after  the  accident, 
ought  not  to  have  been  admitted  (Hodges  V.  Percival,  132 
111.  63);  but  the  evidence  as  to  this  was  of  such  a  character 
that  it  was  harmless,  being  not  that  the  defendant  hod 
changed  the  floor,  but  that  the  new  employe,  Mr.  Sunday, 
had  fixed  it  to  suit  himself,  as  is  customary  with  shapers,  some 
liking  one  thing  and  some  another. 

What  we  have  already  said  applies  to  the  evidence  as  to 
the  alleged  negligence  of  appellee.  If  the  fact  as  to  what 
appellee  actually  did,  the  way  he  held  the  wood  he  was  shap- 
ing, was  clear,  whether  in  so  doing  he  was  negligent  or  care- 
less, would  be  a  matter  concerning  which  only  experts  would 
be  competent  to  express  an  opinion. 

As  is  quite  customary  in  personal  injury  cases,  the  experts 
do  not  agree  as  to  this.  The  law  has  committed  to  the  jury 
the- task  of  deciding  between  these  conflicting  opinions;  and 
the  acts  shown  in  this  case  are  not  of  that  character  that  the 
statement  of  them  warrants  this  court  in  saying  that  the  jury 
came  to  a  wrong  conclusion. 

If  the  question  were  submitted  to  us  we  might  perhaps 
say,  as  to  some  of  these  things,  that  the  preponderance  of  the 
evidence  was  with  appellant;  but  upon  which  side  is  the  pre- 
ponderance of  the  evidence,  is  a  question  for  the  jury. 

Some  evidence  was  admitted  that  we  think  should  not  have 
been,  but  we  do  not  think  that  appellant  was  prejudiced 
thereby;  the  instructions  fairly  state  the  law  applicable  to 
the  case;  the  verdict  is  less  than  was  to  have  been  expected, 
and  the  judgment  based  thereon  is  aflirmed. 

Judgment  affirmed. 
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Mi:7EK  N.  KyowLTON 

V. 

Julli  Knowltow. 

Dirwee    Separate  Maintenamce — Decree — Imterloeutory  or  FinaL 

A  decree  in  proceedings  for  separate  nuuntenance,  findin^r  that  the  wife 
is  entitled  th  'reto,  but  not  the  anuaat  to  be  paid,  expressly  leavintr  that 
for  fat  are  determination  after  an  inquiry  and  report  shall  be  made  by  11m 
master  to  wbran  the  matter  is  referred,  ix  simply  interlocutory,  and  not  iLe 
subject  of  review  either  on  appeal  or  writ  of  error. 

[Opinion  filed  June  2, 1891.] 

In  ersob  to  the  Circnit  Court  of  Cook  County;  the  Hon. 
O.  n.  HoKTox,  Judge,  presiding. 

This  is  a  proceeding  for  separate  maintenance  and  the 
decree  to  reverse  which  the  writ  of  error  is  prosecuted,  is  as 
follows: 

"  Julia  Knowlton 

vs. 

Miner  X.  Knowlton. 

This  cause  having  come  on  to  be  heard  upon  the  second 

amended  bill  of  complaint,  and  the  amendments  thereto,  the 

answer  thereto  and  the  replication  of  complainant  to  such 

answer,  and  tlie  proofs  taken  in  open  court  in  this  cause,  the 

court  having  heard  the  arguments  of  the  respective  counsel 

and  being  fully  advised  in  the  premises*  does  find  that  all  the 

material  allegations  in  the  said  second  amended  bill  and  the 

amendments  thereto  contained,  are  true  as  therein  stated,  and 

that  tlie  equities  in  this  cause  are  with  the  complainant,  and 

that  said  complainant  was  at  the  commencement  of  this  cause 

and  for  a  long  time  prior  thereto  living  separate  and  apart 

from  her  said  husband,  the  defendant  herein,  without  her 

fault;  and  that  said  defendant  abandoned  the  said  complainant 

prior  to  the  comiiiencement  of  this  suit  withontany  just  canse 

or  fault  upon  her  part,  as  is  alleged  in  said  bill  of  complaint. 
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It  18  therefore  ordered,  adjudged  and  decreed  by  the  court 
that  the  complainant  is  entitled  to  separate  maintenance 
from  the  defendant,  and  on  motion  of  counsel  for  coin  plain- 
ant,  it  is  ordered  that  this  cause  be  referred  to  George  Mills 
Kogers,  a  master  in  chancery  of  this  court,  to  take*  proofs  of 
the  respective  parties  as  to  the  value  of  the  defendant's  estate 
at  the  time  of  the  commencement  of  this  suit,  and  the  situa- 
tion and  circumstances  of  the  respective  parties,  and  to  report 
the  same  to  this  court,  together  with  his  conclusions  and  the 
recommendations  as  to  what  will  be  a  reasonable  sum  to  be 
allowed  to  the  complainant  for  lier  support  and  her  mainte- 
nance, and  also  such  sum  or  sums  of  money  as  would  be  reason- 
able and  proper  to  pay  her  solicitor's  fees,  and  to  defray  the 
other  necessary  expenses  and  cost  of  this  suit;  and  that  he  also 
inquiie  and  report  as  to  the  time  when,  and  manner  in  which, 
such  sums  should  be  paid  to  said  complainant;  that  tlie  master 
cause  to  come  before  him  such  witnesses  as  the  respective 
parties  may  desire  and  deem  necessary,  and  to  examine  them 
severally  on  oath,  and  reduce  their  testimony  to  writing  and 
report  the  same,  together  with  his  conclusions  thereon,  to  this 

Messrs.  B.  M.  Munn  and  H.  D.  Paul,  for  plaintiflf  in  error. 

Messrs.  L.  H.  Craig  and  D.  W.  Albaugh,  for  defendant  in 
error. 

Moran,  p.  J.  It  will  be  seen  by  reading  the  decree  set  out 
in  the  foregoing  statement  that  it  finds  the  appellee  is  entitled 
to  a  separate  maintenance  from  appellant,  but  that  it  does  not 
iind  the  amount  to  be  paid,  but  expressly  leaves  that  for 
future  determination  after  an  inquiry  and  report  shall  be 
made  by  the  master  to  whom  the  matter  is  referred.  Such  a 
decree  is  merely  interlocutory,  and  not  the  subject  of  review 
either  on  appeal  or  writ  of  error.  Hunter  v.  Hunter,  100  111. 
619. 

The  writ  of  error  most  therefore  be  dismissed. 

W9*it  dismissed. 
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no«275  North  Chicago  Street  Railroad  Company 


40      590 
106    MOl 


V. 

John  F.  Williams* 

Street  Railroads  —  Negligence  of-- Personal  Injuries  —  Cooparatire 
Negligence. 

1.  It  is  ne<;li(rence  in  a  railroad  company  to  run  cars  so  near  to  obstmc* 
tions  that  passengers  or  employes  may,  in  the  ordinary  course  of  things,  he 
hurt. 

2.  Where  a  paRf^enger  is  injured  while  standing  upon  the  foot-board  of 
a  street  car.  it  is  a  question  for  the  jury  in  an  action  to  recover  for  the 
injury,  whether  he  wa^  negligent  in  so  standing,  and  if  he  was,  whether, 
under  the  doctriue  of  comparative  negligence,  such  negligence  barred  his 
action. 

3.  In  such  canes  it  is  a  legitimate  inquiry  whether  knowledge  that  a 
t'Muporary  track  was  nearer  the  side  of  the  street  than  the  original  track 
hid  been,  that  telegr.iph  poles  stood  along  the  side  of  the  street,  and  that 
the  poles  were  so  near  the  track  as  to  brush  a  pa<«senger  off  from  the  foot- 
bo<ird  of  the  car,  was  knowledge  that  a  passenger  should  constantly  keep  in 
his  thoughts. 

4.  In  an  action  brought  to  recover  for  pergonal  injuries  suffered  by  a 
street  niilroad  passenger  while  standing  upon  the  foot-board  of  a  car, 
through  the  alleged  negligence  of  the  company,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  Egbert  Jamikson,  Judge,  presiding. 

Messrs.  W.  B.  Keep  and   Edmund  Fukthmann,  for  the 

appellant. 

Messrs.  Stiles  &  Lewis,  for  appellee. 

Gary,  J.  May  23,  1S88,  the  appellee,  a  practicing  physi- 
cian and  surgeon  in  Chicago  for  more  than  twenty-five  years 
last  past,  stepped  upon  the  foot-board  of  a  moving  open  street 
car  of  the  appellants,  drawn  by  horses.  Before  he  had  taken 
u  scat,  the  forward  movement  of  the  street  car  brought  him 
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into  collision  with  a  telegraph  pole,  standing  so  near  the 
track  that  the  space  between  it  and  different  cars  as  they 
passed,  varied  from  six  to  twelve  inches.  He  was  much  hurt, 
and  the  amount  of  damages  wliich  ho  has  recovered  in  this 
suit  brought  by  him,  is  not  in  question. 

The  accident  occurred  on  Lincoln  avenue.  Tlie  company 
was  changing  the  system  from  horse  cars  to  cable  cars.  The 
track  on  which  the  car  was  moving  was  a  temporary  one  to 
operate  the  cars  upon  with  horses,  while  a  cable  track  was 
being  laid.  The  appellee  knew  the  fact  that  the  track  was  a 
temporary  one,  nearer  to  the  side  of  the  street  than  the  orig- 
inal track,  and  that  telegraph  poles  stood  along  that  side  of 
Lincoln  avenne.  He  had  often  ridden  upon  the  cars  on  that 
street,  and  in  the  cars  had  been  posted  for  a  long  time  notices 
to  passengers  not  to  get  on  or  off  the  cars  while  in  motion. 
All  of  these  circumstances  made  it  a  question  of  fact  for  the 
jury  whether  the  injury  was  the  result  of  negligence,  and  if 
so,  whose. 

That  to  run  cars  so  near  to  obstructions  that  passengers  or 
employes  may  in  the  ordinary  course  of  things  be  hurt,  has  been 
several  times  held  by  the  Supreme  Court  to  be  negligence. 
C.  &  A.  H.  R  V.  Poudrom,  51  111.  .333;  I.  C.  R.  R.  v.  Welch, 
52  111.  183;  C,  B.  &  Q.  E.  R  v.  Gregory,  58  111.  272;  C.  & 
L  R  R  V.  Russell,  91  111.  298. 

Getting  upon  the  car  while  it  was  in  motion  had  nothing 
to  do  with  the  event.  If  the  appellee  had  been  standing 
upon  the  foot-board,  unable  to  find  a  seat  within  a  crowded 
car,  the  consequence  would  liave  been  the  same.  Not  the 
mode  of  getting  on,  but  the  position  of  appellee  after  he  was 
on,  placed  him  in  danger.  If  ho  had  gone  upon  a  standing 
car,  it  is  probable  that  he  would  have  been  in  a  seat,  out  of 
danger;  but  if  he  had  still  stood  upon  the  foot  board,  and 
been  hurt,  it  would  have  been  a  question  for  a  jury  whether 
he  was  negligent  in  standing  there,  and  if  he  was,  whether, 
under  the  doctrine  of  comparative  negligence  as  established 
in  this  State,  such  negligence  barred  his  action. 

Under  such  circumstances  it  would  have  been  as  it  is  now, 
a  legitimate  inquiry,  whether  knowledge  that  the  track  was 
nearer  the  side  of  the  street  than  the  original  track  had  been, 
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that  telegraph  jwles  stood  along  the  side  of  the  street, 
and  tliat  the  poles  were  so  near  the  track  as  to  brush  a  pas- 
senger off  from  the  foot-board  of  tlie  car,  was  knowledge  that 
he  should  constantly  keep  in  his  thoughts.  Similar  knowledge 
bj  employes  did  not  prevent  recoveries  in  the  cases  cited  from 
the  52d,  58th  and  Olst  111. 

Tlie  verdict  of  the  jury  is  not  unwarranted  by  the  evidence. 
The  jury  were  correctly  instrncted.  Indeed,  the  appellants 
make  no  complaint  of  any  that  were  given,  except  of  the 
stock  instruction  in  cases  of  this  character,  that  "if  the  jury 
believe  from  the  evidence  that  the  plaintiff  was  injured 
through  tlie  fault  and  negligence  of  the  defendant  as  set  forth 
in  the  declaration,  and  that  at  the  time  of  such  injury  the 
})laintiff  was  in  the  exercise  of  ordinary  care  on  his  part,  then 
they  should  find  the  defendant  guilty." 

In  connection  with  the  refusal  of  the  court  to  instruct  the 
jury  that  "if  the  plaintiff  had  no  right  to  be  where  he  was  at 
the  time  of  the  accident  complained  of,  then  the  defendant 
was  not  answerable  for  the  injury,  unless  it  was  done  wil- 
fully," they  complain  of  the  instruction  given,  and  argue 
that  it  was  ])art  of  the  ai)pellee'8  case  to  prove  that  he  was 
lawfully  upon  the  car;  that  it  was  a  question  for  the  jury 
whether  he  knew  of  the  notice  posted  in  the  cars,  and  that  if 
he  did  know  of  it,  then  whether  he  became  a  passenger  by 
getting  on  a  car  in  motion,  contrary  to  the  terms  of  the  notice. 
And  they  cite  C,  B.  &  Q.  R  R  Co.  v.  Mehlsack,  131  HI.  61. 
The  present  is  another  of  the  cases  to  which  the  remark  of 
Judge  Caton  in  Mimn  v.  Burch,  25  111.  35,  that  "courts  (and 
we  add  jurors)  will  not  pretend  to  be  more  ignorant  than  the 
rest  of  mankind,"  is  applicable. 

No  jury  could  be  persuaded  that  if  the  appellee  had 
remained  uninjured  upon  the  car,  the  conductor  would  not 
have  taken  his  nickel.  It  would  be  unprofitable  to  go  over 
the  seventeen  instructions  asked  by  the  appellant,  and  show 
that  all  the  law  in  them  applicable  to  the  case  was  given,  and 
in  some  ])articulars,  in  terras  more  fa  voidable  to  them  than 
tliey  were  entitled  to. 

There  is  no  error  in  the  record  and  the  judgment  is 
itBrmed.  Judgment  affirmed. 
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Joseph  B.  and  Mary  E.  Quinn 

V. 

Levi  W.  McMahan. 

Partnership — Expiration  hy  Terms — Accounting — Former  Adjudica- 
tion— Estoppel, 

1.  The  theory  of  a  bill  must  be  mnde  to  appear  from  the  allegations  in 
it.  The  object  of  pleadings  is  to  inform  the  adverse  party  and  to  guide  the 
court  in  the  determination  of  the  issue,  and  in  formulating  the  relief  which 
it  is  to  grant. 

2.  An  account  can  not  be  properly  decreed  where  the  allegations  of  the 
bill  do  not  warrant  it,  or  where  the  bill  does  not  pray  for  it.  A  want  of 
allegation  to  sustain  the  relief  sought,  is  as  fatal  as  the  lack  of  proof  to  show 
the  party  entitled  to  such  relief. 

3.  The  jurisdiction  of  a  court  extends  territorially  wherever  its  proceps 
may  be  executed.  Jurisdiction  dops  not  depend  upon  the  locality  of  prop- 
erty, where  the  property  is  not  real  estate,  but  upon  the  residence  of  the 
defendants. 

4.  Upon  a  bill  fifed  by  a  partner  for  an  accounting,  the  same  setting  forth 
that  the  partnership  had  expired  by  its  own  term<),  and  that  the  partnership 
accounts  were  unsettled,  this  court  holds  that  there  was  no  proceeding  in 
another  county  looking  to  a  settlement  of  the  partnership  accounts  as  be- 
tween the  partners  themselves,  and  that  the  proceedings  in  said  county 
could  be  no  bar  to  or  estop  the  prosecution  of  complainant's  bill  for  an 
accounting  in  Cook  County. 

6.  The  proper  and  ordinary  form  of  prayer  for  settlement  of  an  account 
18,  that  an  account  may  be  tiiken  by  and  under  the  decree  and  direction  of 
the  court,  of  ail  the  partnership  dealings  and  transactions  between  the  com- 
plainant and  the  defendant,  and  that  what  shall  appear  thereon  to  be  due 
from  the  defendant,  may  be  decreed  to  be  paid  by  him,  the  complainant 
offering  to  pay  whatever  shtill  be  found  due  from  him  to  the  defendant  on 
such  accounting.  The  latter  portion  of  this  prayer  is  not  absolutely  neces- 
sary, as  a  prayer  for  an  account  between  the  parties  will  enable  the  court 
to  do  justice  between  all  parties  concerned,  and  authorize  a  decree  against 
the  complainant  for  any  balance  that  may  be  found  against  him. 

6.  Until  a  final  judgment  is  reached  there  can  be  no  estoppel  by  judg^ 
ment  or  decree,  and  an  interlocutory  order  does  not  settle  the  rights  of  the 
parties  and  is  not  regarded  as  a  verity,  for  the  reason  that  it  may  at  any  time 
be  changed  or  altered  before  the  final  decree  is  entered. 


40  693 

41  906 
41  402; 
40  503 

140s  199 

■10  503 

50  415 


[Opinion  filed  June  2, 1891.] 


YOL.  XL  88 


594  Appellate  Coukts  of  Illinois. 


Voi^  40-1  .  Quinn  t.  McMahiin. 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Coluks,  Judge,  prcsidmg. 

Messrs.  W.  T.  BrROEss,  Tecmbcll,  Kobbtks  &  TRrMBirLL, 
Edward  Owikos  Towsk  and  Kichard  £L  Towne,  for  appel- 
lants. 

Messrs.  Booth  &  Booth  and  Ore  &  Crawford^  for  appel- 
Ice. 

MoRAN,  J;  Joseph  B.  Quinn  filed,  November  3,  1884,  in 
the  Circuit  Court  of  Cook  County,  a  bill  of  complaint  against 
Levi  W.  McMahan  of  Pike  County,  Illinois,  and  Mary  R 
Quinn  of  Cook  County,  Illinois.  The  bill  alleges  that  the 
complainant  became  a  partner  with  said  Levi  W.  McMahan 
in  the  milling  business  in  Griggsville,  Pike  County,  Illinois ; 
that  said  Mary  E.  Quinn  was  admitted  to  the  partnership; 
that  articles  of  copartnership  were  drawn,  and  provided  for 
carrying  on  business  under  the  name  of  McMahan  &  Com- 
pany for  one  year  from  its  date ;  that  the  copartnership  has 
expired  by  its  own  terms;  that  the  partnership  accounts 
remain  nnsettled;  and  prays  that  an  accounting  njay  be  taken 
of  all  tran8<ictions  of  the  firm  and  of  the  moneys  paid  and 
received  by  tlie  respective  partners,  and  alleges  tliat  the  de- 
fendant, McMahan,  will  be  found  indebted  upon  said  account- 
ing to  the  complainant,  Joseph  B.  Quinn  ;  that  said  McMahan 
had  applied  the  money  of  the  partnership  and  of  the  firm  to 
his  own  use,  and  not  rendered  true  accounts ;  prays  tliat  he  be 
required  to  pay  what,  upon  the  taking  of  the  account,  shall 
be  found  to  be  due  from  him  to  said  complainant,  and  offers 
to  pay  what,  if  anything,  shall  be  found  due  from  complain- 
ant to  said  McMahon  or  to  said  Mary  E.  Quinn,  or  to  either 
of  them. 

Summons  was  served  on  Mary  E.  Quinn  in  Cook  County, 
and  npon  McMahan  in  Pike  County  on  Noveml>er  13,  18S4. 
Said  Mary  E.  Quinn  answered  the  said  bill  on  February  18, 
1885,  and  on  April  11,  1885,  said  McMahan,  after  his  de- 
murrer and  certain  pleas  to   said   bill  had  been  overruled, 


First  District — March  Term,  1891.       595 

-.  I ».i  ■    —    I.         ..  .ti  

Quinn  v.  McMiiban. 

answered  the  same.  On  May  18th  a  replication  was  filed  to 
the  said  answers  of  Mary  E.  Quinn  and  McMalian,  and  on 
June  29,  1886,  a  decree  was  entered  in  the  Cii-cuit  Court  of 
Cook  County  finding  the  allegations  of  complainants'  bill  true, 
and  that  there  were  unsettled  accounts  between  the  complain- 
ant and  the  defendant  in  reference  to  said  partnership  deal- 
ings, and  referring  the  case  to  a  master  to  ascertain  the 
condition  of  the  partnership  accounts  and  report  with  all 
convenient  speed.  September  19,  1889,  one  Lee  was  ap- 
pointed receiver  of  the  estate  and  property,  effects,  rights, 
credits,  books,  papers  and  things  in  action  of  the  said  copart- 
nership, and  was  invested  with  the  usnal  powers  and  duties 
of  a  receiver  in  chancery,  and  the  parties  to  said  suit  were 
directed  to  transfer  and  deliver  to  said  receiver  all  the  prop- 
erty of  the  said  firm. 

On  October  13,  1890,  the  master's  report  was  filed,  stating 
the  condition  of  the  accoimt  between  the  complainant  and 
the  respective  defendants.  To  this  acco"unt  HcMahan  filed' 
objections  before  the  master,  and  afterward  exceptions  to 
the  master's  report  were  filed. 

On  tlie  16th  of  January,  1891,  the  said  McMahan  filed  his 
cross-bill,  setting  up  various  proceedings  in  Pike  County  in  a 
suit  in  which  said  McMahan  was  complainant  and  the  said 
Joseph  B.  Quinn  and  Mary  E.  Quinn  were  defendants,  and 
claiming  that  the  appearance  and  actions  of  the  said  Joseph 
B.  Quinn  in  the  said  suit  in  Pike  County  estopped  him  from 
seeking  to  pix)ceed  with  the  bill  for  an  accounting  in  Cook 
County.  Tlie  cross-bill  set  up  matters  occurring  since  the 
filing  of  the  origirjal  bill  in  Cook  County,  and  therefore  is  in 
the  nature  of  a  plea  puis  darrien  contimiance.  The  bill  and 
amended  bills  filed  in  Pike  Countv  are  made  exhibits  to  this 
cross-bill,  and  from  an  inspection  of  the  exhibits  we  ascertain 
what  the  nature  of  the  proceeding  in  Pike  County  was.  The 
first  exhibit  sliows  that  on  the  13th  of  October,  1884, 
said  Levi  W.  McMahan  filed  a  bill  in  the  Circuit  Court  of 
Pike  County  against  Mary  E.  Quinn,  Joseph  B.  Quinn  and 
George  B.  Quinn,  a  minor,  alleging  that  said  Mary  E.,  Joseph 
B.  and  George  B.  Quinn  are  seized  in  fee  simple  as  tenants  in 
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common  with  complainant,  of  certain  lots  spccifically  de- 
scribed In  the  bill,  situate  in  the  town  of  Griggsville,  in  Pike 
County,  Illinois;  that  there  is  a  large  merchant  flouring  mill 
on  said  premises,  and  stating  how  the  title  to  said  premises 
was  derived;  that  said  Joseph  B.  Quinn,  Mary  E.  Quinn  and 
said  McMahan  operated  said  mill  as  partners,  and  that  said 
partnership  has  been  dissolved  by  the  expiration  of  its  own 
terms;  that  there  is  a  large  amount  of  goods  and  chattels  and 
notes  and  accounts  belonging  to  the  firm,  and  that  the  firm  is 
indebted  to  divers  persons,  and  that  no  person  except  com- 
plainant and  the  said  defendants  have  any  interest  or  title  in 
the  lands;  prays  that  a  division  and  partition  of  said  real 
estate  be  made  by  and  under  the  direction  of  the  court  between 
complainant  and  said  defendants,  accordingto  their  respective 
rights  and  interests,  and  that  if  it  bo  found  that  partition  can 
not  be  made  without  manifest  prejudice  to  the  parties,  that 
said  real  estate  be  sold  and  the  proceeds  thereof  distributed 
between  the  parties";  prays  for  a  summons  of  Cook  County 
against  Mary  E.  Quinn  and  Joseph  B.  and  George  B.  Quinn. 

The  exhibits  further  show  that  on  November  13,  1884,  an 
amendment  or  amended  bill  of  complaint  was  filed,  w^iich  is 
identical  in  its  terms  with  the  one  first  filed,  except  that  after 
the  prayer  for  partition  it  alleges  that  the  firm  is  indebted  to 
divers  persons;  that  the  copartnership  was  for  the  purpose  of 
carrying  on  a  general  milling  and  grain  business,  which  will 
more  fully  appear  by  reference  to  the  copartnership  articles, 
and  proceeds  to  state  the  character  of  the  business  done,  the 
property  on  hand  belonging  to  the  firm,  the  debts  due  the 
firm,  and  the  danger  of  the  property  being  lost;  prays  that 
S.  C.  Hoyt  be  appointed  receiver  for  the  firm,  to  take  and 
possess  and  control  the  firm  property  and  effects,  and  make 
settlement  of  the  same. 

On  November  18,  1884,  another  amended  bill  was  filed 
which  sets  out  various  business  transactions  of  the  firm,  shows 
that  there  is  a  large  quantity  of  flour  in  the  mill  out  of  which 
debts  due  to  divers  persons  should  be  paid;  that  there  are 
accounts  and  notes  amounting  to  $4,000  belonging  to  the  firm 
which  are  unsettled;    that  they  should  be  immediately  col- 
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lected;  that  there  is  property  in  the  bauds  of  commission 
merchants  not  disposed  of.  Then  follows  a  prayer  for  parti- 
tion of  the  real  estate,  and  a  prayer  that  an  account  may  be 
taken  of  all  and  every  the  said  copartnership  dealings  and 
transactions  from  the  time  of  its  commencement  to  the  end, 
and  also  an  account  taken  of  all  the  money  received  and  paid 
out  by  the  complainant  and  defendant;  that  some  suitable  per- 
son be  appointed  to  receive  and  take  charge  of  the  books  and 
accounts,  collect  the  moneys  due  the  firm,  and  make  full 
settlement  and  pay  off  the- debts  of  the  copartnership  out  of 
the  copartnership  funds,  if  sufficient,  and  also  to  take  possession 
of  the  mill  and  take  care  of  the  same. 

There  are  various  pleas  and  demurrers  by  J.  B.  and  Mary 
E.  Quinn  to  said  bills  and  amended  bills,  which  it  is  not 
material  to  state.  Among  other  of  the  exhibits  to  said  cross- 
bill necessary  to  notice,  is  a  certain  consent  decree  entered  in 
the  Circuit  Court  of  Pike  County  April  23,  1887,  in  and  by 
which  it  was  agreed  between  the  parties,  with  consent  of  the 
court,  that  the  cause  should  be  referred  to  a  master  to  take 
and  report  evidence  pertaining  to  a  partition  of  the  premises, 
and  the  rights  of  the  several  parties  in  said  premises,  and 
directing  a  partition  of  the  premises  to  be  made,  and  there 
was  a  decree  entered  in  accordance  with  said  agreement,  and 
such  proceedings  were  had,  that  said  real  estate  was  sold  and 
the  money  paid  into  court,  and  then,  by  a  further  order 
entered  by  consent,  it  was  decreed  that  certain  money  in  the 
hands  of  the  master  which  came  from  the  sale  of  said  real 
estate,  should  be  paid  out  to  various  creditors  of  the  firm, 
whose  names  and  the  amount  of  whose  respective  indebted- 
ness is  mentioned  in  the  order,  and  a  further  decree  by  con- 
sent that  the  balance  of  the  money  which  should  be  paid  into 
the  master's  hands  as  the  proceeds  of  said  real  estate,  should 
be  equally  divided  between  said  McMahan  and  said  Mary  E. 
Quinn,  and  the  cause  stands  continued. 

There  are  some  other  exhibits,  consisting  of  master's 
reports  and  certain  motions  for  orders  made  in  said  suit  in 
Pike  County,  which  we  do  not  deem  it  material  to  recite. 

The  said  cross-bill  was  answered  by  said  Joseph  B.  Quinn, 
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and  the  soit  came  to  a  bearing  on  tbc  original  bill  and  answer, 
tbe  masters  repi>rt,  and  tbe  matter  set  up  in  said  crosB-bill, 
alle^red  to  be  in  bar  of  the  farther  prosecntion  of  the  suit  in 
the  Circuit  Court  of  Cook  Countj,  and  the  court,  after  hear- 
ing the  evidence,  found  that  the  money  derived  from  the  real 
estate  in  Pike  County,  and  the  moneys  derived  from  tlie  sale 
of  partnership  property  made  by  the  receiver,  and  debts  duo 
the  ftartnership  collected  by  the  receiver,  were  applied,  witii 
the  consent  of  Jo^ph  B.  Quinn  and  Mary  K  Quinn,  to  the 
payment  of  partnership  debts,  and  that  thereby  said  Joseph 
£.  Quinn  and  Alary  K  Qninn  have  created  an  estoppel 
against  themselves,  and  it  is  therefore  ordered,  adjudged  and 
decreed  by  reasi»n  of  the  premises,  the  said  Joseph  B.  and 
Mary  K  Quinn  are  estopped  from  the  further  prosecution  of 
this  suit  and  that  the  original  bill  of  complaint  in  this  cause 
be  dismissed  out  of  court,  each  party  paying  his  own  costs. 

This  decree  is  the  one  appealed  from,  and  it  is  attempted 
to  sustain  such  decree,  first,  upon  the  ground  tliat  the  Cir- 
cuit Court  of  Pike  County  had  jurisdiction  of  the  subject- 
matter  of  the  litigation  and  of  the  parties;  and  second,  by 
the  fact  that  the  Quinns  appeared  in  the  Circuit  Court  of 
Pike  County  and  {permitted  certain  decrees,  above  recited,  to 
be  entered  therein  by  consent. 

It  will  be  observed  that  the  bill  filed  in  the  Circuit  Court 
of  Cook  County,  by  Joseph  B.  Quinn,  on  November  3,  1884, 
prayed  for  a  settlement  of  all  the  partnership  business,  and  a 
settlement  of  the  partnership  accounts  as  between  the  part- 
ners, and  asks  for  a  decree  for  what  may  be  found  due  from 
McMahan  to  complainant,  and  offers  to  pay  whatever  maybe 
found  due  from  complainant  to  either  of  the  defendants. 

The  bill  filed  in  Pike  County  on  the  13th  of  October  was 
purely  and  simply  a  bill  for  the  partition  of  real  estate,  and 
the  amended  bill  tiled  on  November  11th,  while  it  alludes  to 
certain  partnership  transactions,  can  in  no  sens^  be  said  to  be 
a  bill  tiled  by  McMahan  for  an  account  against  the  Quinns. 
Indeed,  it  is  very  doubtful  whether  the  last  amended  bill  filed 
in  Pike  County  can  be  regarded  as  a  bill  for  an  account 
between  the   partners.     It  does  not  directly  pray  that  an 


First  District — March  Term,  1891.       599 

Quinn  v.  McMahan. 

ftcconnt  may  bo  had  between  the  partners.  It  recites  certain 
|)artner6hip  transactions,  which  consisted  of  buying  and  sell* 
ing  wheat  and  flour  and  running  the  mill,  and  pajing  out  and 
receiving  certain  moneys  by  different  members  of  the  firm, 
and  then  prays  that  an  account  may  be  taken  of  all  and  every 
of  the  said  copartnership  dealings  and  transactions  from  its 
con^encemcnt  to  the  end,  and  also  an  account  of  all  the 
mon^  received  and  paid  out  by  complainant  and  defendant. 

The  proper  and  ordinary  form  of  prayer  for  settlement  of 
an  account  between  pai*t.ners  is,  that  an  account  may  be  taken 
by  and  under  the  decree  and  direction  of  the  court,  of  all 
the  partnership  dealings  and  transactions  between  the  com- 
plainant and  the  defendant,  and  that  what  shall  appear  thereon 
to  be  due  from  the  defendant  may  be  decreed  to^  be  paid  by 
him,  the  complainant  offering  to  pay  whatever  shall  be  found 
due  from  him  to  the  defendant  on  such  accounting. 

The  latter  part  of  this  prayer  is  not  absolutely  necessary, 
as  a  prayer  for  an  account  between  the  parties  will  enable  the 
court  to  do  justice  between  all  |)arties  concerned  and  author- 
ize a  decree  against  the  complainant  for  any  balance  that  may 
bo  found  as^inst  him.  Wells  et  al.  v.  Strange,  5  Georgia,  22; 
Clark  V.  Tipping,  4  Be  van,  588;  j^nebell  v.  White,  2  Young 
&  Collier's  Exchequer,  15. 

Considering  the  original  bill  and  all  the  amended  bills  filed 
in  Pike  County,  it  is  at  least  doubtful  whether  the  proceeding 
can  be  regarded  as  one  to  settle  the  accounts  between  the 
partners,  or  as  anything  more  than  a  proceeding  to  dispose  of 
the  real  estate  and  apply  the  proceeds  thereof  in  the  payment 
of  debts,  and  to  collect  certain  amounts  due  the  firm  and 
apply  the  money  in  the  same  way. 

The  language  of  the  Supreme  Court  of  this  State  in  Win- 
chester V.  Grosvenor,  48  Illinois,  517,  is  applicable  and  in 
point  It  is  there  said:  "The  bill  does  not  appear  to  havo 
been  framed  with  a  view  to  havins:  a  statement  of  accounts 
but  rather  and  only  with  the  purpose  of  obtaining  an  injunc- 
tion to  stay  the  proceedings  at  law.  It  is  true  that  tlie  bill 
alleges  that  the  books  were  to  have  been  balanced  and 
accounts  settled,  which  had  not  been  donej  that  Grosvenor 
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ascertained  from  an  examination  that  be  -was  indebted  to 
appellant  and  designed  to  prevent  a  settlement  of  the  accounts 
for  the  purpose  of  defrauding  her.  There  is  no  positive 
averment  that  Grosvenor  or  appellee  is  indebted  to  appellant 
on  account  of  the  firm  business;  nor  is  there  any  allegation 
that  she  ever  called  upon  appellee  for  a  settlement,  or  that 
ap()elleo  designed  to  defraud  her.  The  allegation  is  th^  it 
was  her  husband,  who  was  her  agent,  who  had  that  d&ign. 
Kor  does  the  prayer  indicate  that  the  bill  proceeded  for  a  set* 
tlemcnt  of  accounta  It  is  that  the  partnership  matters  may 
be  closed  up  and  settled.  Thefe  is  no  prayer  that  they  be 
required  to  make  out  and  submit  an  account,  and  that  the  bal- 
ance on  their  partnership  dealings  may  be  ascertained,  and 
for  a  decree  for  the  balance  to  appellant." 

The  theory  of  a  bill  must  be  made  to  appear  from  the  alle- 
gations in  it  The  object  of  pleadings  is  to  inform  the  adverse 
party  and  to  guide  the  court  in  the  determination  of  the  issue, 
and  in  formulating  the  relief  which  it  is  to  grant  An  account 
can  not  be  properly  decreed  where  the  allegations  of  the  bill 
do  not  warrant  it,  and  where  tlie  bill  does  not  pray  for  it.  A 
want  of  allegation  to  sustain  the  relief  sought  is  as  fatal  as 
the  lack  of  proof  to  sho^w  the  party  entitled  to  such  relief. 
If  parties  are  not  held  bound  by  their  pleadings,  the  very 
object  of  having  pleadings  would  be  defeated.  Parties  to 
proceedings  would  be  misled,  and  there  would  be  a  lack  of 
all  that  certainty  and  detiniteness  which  is  necessary  to  cor- 
rect legal  proceedings  and  to  the  attainment  of  justice. 
The*"efore,  it  may  be  justly  concluded  that  there  was  no  pro- 
ceeding in  Pike  County  looking  to  a  settlement  of  the  part- 
nership accounts  as  between  the  partners  themselves,  and  it 
follows  that  on  that  ground  the  proceedings  in  Pike  County 
could  be  no  bar  or  estoppel  to  the  prosecution  of  complain- 
ant's bill  for  an  accounting  in  Cook  County.  But  if  the 
ambiguous  prayer  in  the  last  amended  bill  filed  in  Pike- 
County  can  be  regarded  as  authorizing  a  settlement  of  ac- 
counts as  between  the  different  partners,  it  will  be  seen  that 
that  element  was  not  introduced  into  that  litigation  till 
some  time    after  the  filing  of    complainant's  bill  in  Cook 
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County.  At  the  time  complainant's  bill  was  filed  the  liti- 
gation in  Pike  County  involved  only  the  partition  of  the 
real  estate.  Then  it  is  manifest  that  the  jurisdiction  of  the 
Circuit  Court  of  Cook  County  first  attached  to  the  subject- 
matter  of  the  partnership  account  as  between  the  partners 
themselves,  and  that  jurisdiction  could  not  Ije  divested  by 
a  subsequent  amendment  of  the  bill  in  Pike  County  draw- 
ing that  subject-matter  into  the  cause  relating  to  the  partition 
of  the  real  estate. 

We  can  see  no  ground  whatever  for  holding  that  the 
decrees  consenting  to  the  sale  of  the  real  estate  in  Pike 
County  and  consenting  to  a  particular  distribution  of  the 
proceeds  of  such  real  estate  and  of  the  proceeds  of  cer- 
tain collections  of  debts  due  to  the  •  firm,  can  form  an 
estoppel  against  the  complainant  Joseph  B.  Quinn.  The  sub- 
jects to  which  this  consent  applied  had  no  relation  to  the 
settlement  of  accounts  between  the  partners,  which  is  the 
principal  thing  sought  in  the  bill  filed  in  Cook  County.  The 
jurisdiction  of  the  Circuit  Court  of  Cook  County  having 
attached  first,  and  no  facts  having  docurred  which  divested 
that  court  of  jurisdiction  or  prevented  the  complainant  from 
pursuing  his  remedy  there  to  a  final  decree,  it  was  error  for 
the  Circuit  Court  to  enter  the  decree  appealed  from,  dismiss- 
ing the  original  bill  and  relegating  the  parties  to  a  settlement 
of  their  differences  in  the  Circuit  Court  of  Pike  County. 
Where  the  court  has  jurisdiction,  it  is  bound  to  proceed  to  the 
final  determination  of  the  question  brought  before  it;  but  if 
it  should  be  held  that  Joseph  B.  Quinn  actually  participated 
in  a  proceeding  in  Pike  County  for  the  settlement  of  accounts 
between  the  parties  and  consented  to  certain  orders  therein 
and  took  certain  steps  in  said  cause,  still  he  would  not.  be 
cstopf^ed  from  pursuing  his  remedy  against  the  defendants  in 
Cook  County,  which  had  rightful  jurisdiction  of  the  parties^ 
by  anything  that  appears  in  this  record.  No  final  decree  of 
the  Circuit  Court  of  Pike  County  is  pleaded,  and  until  a  final 
judgment  is  reached  there  can  be  no  estoppel  by  judgment  or 
by  decree,  and  an  interlocutory  order  does  not  settle  the 
rights  of  the  parties  and  is  not  regarded  as  a  verity,  for  the 
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reason  tli.at  it  may  at  any  time  bo  changed  or  altered  before 
tlie  final  decree  is  entered. 

The  suggestion  that  the  Circuit  Court  of  Cook  County  did 
not  liave  jurisdiction  because  the  pereonal  property  or  the 
proiierty  of  the  partnership  was  not  in  Cook  County  but  in 
Pike  County  can  not  avail.  Juristliction  does  not  depend 
upon  tlie  locah'ty  of  property  where  the  property  is  not  real 
c^tate,  but  upon  the  residence  of  the  defendants.  The  Cir- 
cuit Court  of  Cook  County  having  jurisdiction  of  the  defend- 
ants can  administer  the  rights  of  all  the  parties  to  personal 
property,  and  may,  by  its  proper  officer,  take  control  and  dis- 
]>ose  of  it  in  whatever  county  of  the  State  it  may  be  situated. 
Tiie  jurisdiction  of  a  court  extends  territorially  wherever  its 
process  may  be  executed.  One  of  the  defendants  residing  in 
this  county,  process  upon  the  defendant  residing  in  Pike 
County  was  pro|)erly  issued  and  properly  served,  and  gave  the 
court  in  this  county  jurisdiction  over  him  and  all  his  rights 
]»ertaining  to  the  subject-matter  of  an  account  as  between  him 
and  the  complainants  in  this  case. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  the 
^»ase  remanded  to  the  said  court,  with  directions  to  proceed  in 
said  cause  to  a  settlement  of  the  partnership  accounts  in 
accordance  with  the  rules  and  practice  of  the  court. 

He  versed  and  remanded  with  directions. 


H.  K  Brown 

V. 

The  Lehigh  &  Franklin  Coal  Company. 

Piitcticf — Bill  of  Exceptions — Ecidenct. 

Whoro  a  bill  of  oxoi^ption*^  does  not  purport  to  contain  all  the  evidence 
rn.vt  was  lH»fon»  the  tri:il  court,  in  a  given  case,  it  will  be  presumed  upcn 
rt'view  that  the  evidence   before  the  court  wait  sufiicieiit  to  warrant  the 
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[Opinion  filed  June  2,  1S91.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  N.  H.  Hanchettb,  for  appellant. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  appellee. 

MoRAN,  P.  J.  Tliis  is  an  appeal  from  a  judgment  rendered 
against  appellant  for  coal  alleged  to  have  been  purchased  by 
him  from  appellee. 

The  case  was  submitted  to  the  court  for  trial  without  a  jury 
and  no  proposition  of  law  was  submitted  to  the  court  to  hold. 
The  question  here  presented  is  wholly  one  of  fact,  therefore, 
and  relates  to  the  sufficiency  of  the  evidence  to  support  the 
finding.  There  is  evidence  in  the  record  which  tends  to  sup- 
port the  finding,  and  whether  that  which  appears  is  sufficient 
to  warrant  it  or  not,  we  must  sustain  it  because  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence  that 
was  before  the  trial  court,  and  in  such  case  it  will  be  pre- 
sumed on  review  that  the  evidence  before  tlie  court  was  suf- 
ficient to  warrant  the  finding.     James  v.  Dexter,  113  111.  656. 

The  judgment  must  be  aflSi*med. 

Judgment  affirmed. 


Frederick  Wilkinson  '^  ^^ 

V. 

Augustus  N.  Gage. 


Mortgages — Foreclosure — Bill  of  Review, 

m 

1.    A  pleadinfif  is  to  be  taken  most  strongly  Against  the  pleader  on 
demurrer,  and  it  is  only  facts  well  pleaded  that  the  demurrer  admits. 
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2.  A  bill  in  the  nature  of  a  bill  of  review  filed  to  set  aside  a  decree  of 
foreclosure,  the  Rame  allegrinflra  person  named  to  be  trustee  forconiplaimtnt 
fv*  to  the  title  of  certain  real  estate,  should  state  how  the  trust  arose. 
In  the  absence  of  such  information  such  bill  can  not  be  maintained. 

3.  A  bill  of  this  character  may  be  filed  by  one  who  has  a  title  or 
a  right  which  has  been  injuriously  affected  l»y  a  former  decree. 

4.  In  the  case  presented,  this  court  holds  that  complainant's  allegation 
of  the  acquirement  of  the  mortgagor's  interest  and  the  legal  title,  can  not 
avail  him;  that  the  bill  is  vague,  indefinite  and  uncertain  in  ail  its  allega- 
tions; and  declines  to  interfere  with  the  decree  for  the  defendant. 

[Opinion  filed  June  2, 1891.] 

In  error  to  the  Snperior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Freeman  &  Walker,  for  plaintiflE  in  error. 
Mr.  Franklin  Dentson,  for  defendant  in  error. 

MoRAN,  P.  J.  This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  plaintiff  in  error's  bill,  and  dismissing  the  same. 
The  bill  is  one  in  the  nature  of  a  bill  of  review  to  set  aside  a 
certain  decree  of  foreclosure,  for  errors  appearing  on  the  face 
of  the  record,  and  because  the  decree  was  entered  by  fraud. 

The  mortgagor  against  whom  the  mortgage  was  foreclosed 
was  one  George  H.  Leonard;  and  plaintiff  in  error,  wlio  was  a 
party  to  the  foreclosure  suit  and  against  whom  the  bill  in 
that  case  was  taken  pro  coiifeaao^  set  up  his  interest  in  the 
property  covered  by  the  mortgage,  in  his  bill  of  review,  as 
follows : 

"  Your  orator  shows  that  he  was  and  is  the  owner  of  an 
undivided  half  interest  with  said  George  H.  Leonard  in  lots 
137,  140,  141,  144  and  145,  in  division  3  of  the  South  Shore 
subdivision,  in  fractional  section  29,  T.  38  N.,  R.  15,  east  of  3d 
P.  M.,  in  Cook  County,  Illinois,  the  title  to  which  was  held 
by  said  Leonard  in  trust  for  your  orator." 

This  is  an  assertion  that  the  legal  title  was  in  Leonard. 

The  statement  that  there  was  a  trust  for  plaintiff  in  error 
of  an  undivided  interest,  is  but  a  conclusion,  and  amounts  to 
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nothing  in  a  pleading.  The  pleading  is  to  be  taken  most 
strongly  against  the  pleader  on  dcmnrrer,  and  it  is  only  facia 
well  pleaded  that  the  demurrer  admits.  Stow  v.  Kussell, 
36  111.  18. 

It  should  be  shown  how  the  trust  arose.  In  Jackson  v. 
The  North  Wales  R  W.  Co.,  18  L.  J.  N.  S.  91  Ch.,the  Lord 
Chancellor  said  :  "The  bill  alleges  that  the  defendants  are 
trustees  for  the  plaintiff  as  to  certain  moneys  which  they  have 
in  their  hands  for  the  purpose  of  paying  him,  but  he  is  bound 
to  state  how  the  trust  arose.  Can  a  party  come  here  and  say 
*  he  is  a  trustee,'  and  is  not  the  court  to  be  informed  how  the 
trust  was  created?  The  allegation  of  trust  is  a  mere  deduction 
of  law.  If  the  acts  constitute  a  trust,  the  court  will  exercise 
jurisdiction  in  respect  of  it,  but  it  is  not  merely  because  the 
party  alleges  a  trust  without  showing  how  it  arose,  that  any 
such  consequence  follows."  See  also  Evan  v.  The  Corpo- 
ration of  Avon,  29  Beav.  144;  Murray  v.  Earl  of  Clarendon,  L. 
E.,  9  Eq.  11. 

Drawing  the  most  favorable  inferences  from  the  entire  bill, 
plaintiff  in  error  claims  only  an  equitable  estate  held  in  trust 
for  him  in  the  land,  but  having  failed  to  allege  facts  which 
show  the  existence  of  such  equity  or  trust,  he  has,  necessarily, 
failed  to  show  that  he  has  any  interest  which  entitled  him  to 
maintain  a  bill  of  review.  Such  a  bill  can  be  maintained  by 
one  who  has  a  title  or  a  right  which  has  been  injuriously 
affected  by  the  former  decree.  Thomas  v.  Havies,  10  Whea- 
ton,  146. 

"  No  person  can  file  a  bill  of  review  who  has  no  interest  in 
the  question  inltjided  to  be  presented  by  such  bill,  or  who 
can  not  be  benelited  by  the  reversal  or  moditication  of  the 
former  decree."     Webb  v.  Pell,  3  Paige  Ch.  368. 

The  allegation  in  the  bill,  that  plaintiff  in  error  has  since 
acquired  all  of  Leonard's  interest  in  the  land  and  the  legal 
title  thereto,  can  not  aid  his  case,  as  it  must  be  regarded,  as 
it  is  stated,  as  an  attempted  assertion  of  a  title  acquired  after 
the  entry  of  the  foreclosure  decree,  or  at  least  as  the  setting 
up  of  a  title  in  the  amended  bill  of  review  acquired  after  the 
filing  of  the  original  bill.  Verplanck  v.  Mercantile  Ins,  Co., 
lEdw.Ch.46. 
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The  allepition  that  plaintiff  in  error  was  in  possession, 
which  ninst  bo  taken  to  mean  that  he  was  in  possession  in  sub- 
ordination to  Leonardos  title  as  plaintiff  in  error,  wholly  fails 
to  allege  any  right  of  possession  in  himself. 

The  whole  bill  is  vague,  indefinite  and   uncertain  in  all  its 

alleir:itions.     Other  points  against  it  are  presented,  bnt  we 

deem  it  unnecessary  to  discuss  them,  as  on   the  point  consid- 

ered«  i*.  e.^  the  failure  to  set  ont  any  interest  in  the  real  estate 

covered  by  the  foreclosure  decree,  the  judgment  of  tlie  court 

sustaining  the   demurrer  and  dismissing  the   bill   must   be 

affirmed. 

Decree  affirmed. 


Louis  P.  Clixgman  and  Anson  Pardridqe 

V. 

Robert  Irvine. 

G  a  m  I  f  p — D'Mi  rd  of  Tra  dt  Opt  ton  s —  Witnt89 — Cross-examtnafion  of — 
Lrndiiig  i^urstion8, 

1.  In  an  acti.^n  to  recorer  roonej  paid  on  Board  of  Trade  dealings,  thin 
Ov>urt  holiis  as  proper  the  noo-allowance  of  a  certain  leading  question  upon 
cr«>ss>ox.\minution  of  a  witness  named,  and  declines  to  interfere  with  the 
jiiilijinont  for  the  r'ainiifF. 

2.  Kveu  with  un  in){>artial  witness  under  cross-examination,  the  words 
can  not  be  put  into  the  mouth  of  the  witness  to  echo  back  again. 

[Opinion  filed  June  2,  1891.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
liicHARO  W.  Clifford,  Judge,  presiding. 

Messrs,  Osgood  it  Tickers,  for  appellants. 
Mr.  John  E.  Burke,  for  appellee. 

Gary,  J.  Tliis  is  an  action  of  assumpsit  by  the  appellee  to 
iTcovor  back  money  paid  by  him  to  the  appellants  on  Board 
of  Trade  dealings. 
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The  merits  of  the  ease  arc  not  before  ns;  the  only  com- 
plaint is  that  when  the  appellee  called  Clingman  as  a  witness, 
the  appellants  were  not  permitted  to  cross-examine  him  by 
leading  questions.  Why  he  could  not  tell  all  he  knew  about 
the  business  without  suggestion  from  counsel,  does  not  appear, 
aud  the  only  cross-question  not  allowed  because  leading, 
shown  by  the  abstract,  is,  "When  Mr.  Irvine,  the  plaintiff, 
would  give  you  an  order  to  buy  or  sell  10,000  bushels  of  grain, 
you  would  sell  it  to  him  or  buy  it  for  him,  would  you?"  No 
defense  of  such  a  question  can  be  made. 

Even  with  an  imj^artial  witness,  under  cross-examination, 
the  words  can  not  be  put  into  the  mouth  of  the  witness  to 
echo  back  again.  2  Taylor,  Ev.,  1223;  2  Ph.,  Ev.,  C.  &  H. 
notes,  910,  side  p.     The  judgment  is  affirmed. 

Judgment  affit^med. 


Samuel  Gregsten  and  Andrew  Cummingp 

V. 

The  City  of  Chicago  et  al. 

Municipal  Corporations — Streets  and  Alleys — Ground  beneath  the  Sur- 
face — Injunctions. 

1.  All  statutes  nuthorizing  or  leffiti mating  acts  and  obfitnictions  upon 
hij?hway8,  which  would  otherwise  be  nuisances*  are  to  be  strictly  construed. 

2.  In  great  cities  the  space  under  the  surface  of  streets  and  alleys,  as 
well  as  the  surface,  is  held  by  the  municipalities  in  trust  for  the  use  of 
the  public,  particularly  where  the  fee  of  public  streets  and  alleys  is  vested 
therein. 

3.  The  occupancy  of  such  underground  space  for  private  uses  and  pur- 
poses, to  the  exclusion  of  the  public,  is  an  obstruction  of  such  street  or 
alley  and  may  be  a  nuisance. 

4.  A  permit  given  by  the  Board  of  Public  Works  of  a  municipality  to  a 
private  individual  to  use  space  under  a  street  or  alley,  may  be  revoked  by 
it  whenever,  in  its  judgment,  the  public  interest  demands  it. 

5.  The  rights  of  the  public  in  streets  and  alleys  are  not  to  be  presumed, 
upon  mere  inferences,  to  have  been  lost  or  surrendered;  any  {>erson  claim- 
ing a  right  to  the  exclusive  use  and  occupancy  of  any  portion  thereof  must 
make  out  his  claim  with  clearness  and  certainty,  in  order  to  be  sustained 
therein. 
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[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MrKRA.Y  F.  TuLET,  Judge,  presiding. 

Messrs.  Knight  &  Beown,  for  appellants. 

The  permit  and  bond  constituted  between  Gregsten  and 
the  city  an  irrevocable  contract  which  could  not  be  rescinded, 
except  as  provided  in  the  contract. 

That  the  city,  independent  of  the  provision  of  the  charter, 
has  the  riglit  to  grant  the  use  of  this  alley  space,  was  decided 
by  the  Supreme  Court  in  the  case  of  Gridley  v.  Bloomington, 
68  111.  ])age  47.     In  that  case  it  is  said  : 

"  Althouijh  no  license  from  the  city  to  make  the  vault  is 
shown,  on  the  other  hand  no  objection  by  the  city  is  shown 
eitlicr  to  the  making  of  the  vault,  the  mode  of  its  construction 
or  the  state  of  repair  in  which  it  has  been  kept;  and  situated 
as  it  is  under  the  sidewalk  of  a  public  street,  and  for  so  great 
a  length  of  time,  wo  can  not  presume  that  those  having  charge 
of  the  streets  were  ignorant  of  its  existence,  or  the  respective 
rights  and  duties  of  the  city  and  the  owner  of  the  property  in 
relation  to  it  We  regard  this  acquiescence  as  a  sufficient  rec- 
ognition by  the  city  of  authority  to  construct  and  maintain  the 
vault  in  a  prudent  and  careful  manner.'* 

And  see  Xelson  v.  Godfrey,  12  111.  20;  Dillon  on  Munic- 
ipal Corporations,  Sec.  554;  Fisher  v.  Thirkele,  21  Mich.  1. 

"It  is  the  general  doctrine  that  municipalities  under  the 
}H>wer  of  exclusive  control  over  their  streets  may  allow  any 
use  of  them  consistent  with  the  public  objects  for  which  tliey 
are  held.*'     Dillon  on  Mun.  Corp.,  Sec  544  and  561. 

AVo  tliink  tliese  authorities  sufficiently  established  the 
right  of  the  apjKjllants  to  occupy  the  alley  space  in  question. 

The  consent  of  the  city  council  may  be  inferred  from  long 
aoquiosoenee  in  the  use  of  tJiis  space,  and  in  fact  it  is  admitted 
bv  the  city  in  its  answer  that  the  occupancy  of  the  alley 
sj^co  was  known  to  the  city  of  Chicago. 

Messrs.  Joxas  I1utchi>*son  and  Condee  &  Eose,  for  appel- 
lees* 
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Waterman,  J.  This  was  a  bill  to  restrain  the  city  from 
interfering  with  the  complainants'  use  and  occupation  of  an 
under/]^roand  space  of  an  alley  adjoining  McVicker's  theatre 
and  the  Tribune  building  in  the  city  of  Chicago. 

The  complainants  insisted  that  Samuel  Gregston  had  from 
the  city  a  license  to  occupy  the  space  in  question,  which  could 
not  be  revoked  unless  it  should  be  made  to  appear  that  the 
public  interests  demand  such  revocation,  and  that  in  this  case 
it  has  not  been  so  made  to  appear. 

The  defendants  denied  that  any  such  license  had  ever  been 
granted  and  also  urged  that  not  only  was  no  authority  from 
the  council  to  make  such  a  license  shown,  but  that  if  the 
Board  of  Public  Works  had  been  authorized  to  make  such 
license  and  had  done  so,  the  licensee  had  failed  to  comply 
with  its  terms,  and  the  city  was  therefore  entitled  to  take 
possession  of  its  property. 

In  great  cities  not  merely  the  surface  of  streets  and  alleys 
is  held  by  the  municipality  in  trust  for  the  use  of  the  people, 
but  the  space  under  as  well  as  above  ground  is  to  be  preserved 
for  the  benefit  of  the  public,  and  to  be  devoted  to  such  uses 
as  it  may  require.  More  especially  is  this  the  case  where,  as 
in  Illinois,  the  fee  of  public  streets  and  alleys  is  vested,  not  in 
the  adjacent  lot  owners;  but  in  the  city.  Dillon  on  Munici- 
pal Corporations,  Sec.  688. 

The  occupancy,  therefore,  of  the  underground  space  of  a 
street'  or  an  alley  in  a  great  city  for  private  uses  and  purposes, 
to  the  exclusion  of  the  public,  is  an  obstruction  of  such  street 
or  alley  and  may  be  a  nuisance. 

All  statutes  authorizing  or  legitimating  acts  and  obstruc- 
tions upon  the  highways  which  would  otherwise  be  nuisances 
are  to  be  strictly  construed.  Dillon  on  Municipal  Corpora- 
tions, Sec.  657;  Angell  on  Highways,  Sec.  237. 

The  bill  alleges  that,  in  1863,  by  an  act  of  the  Legislature, 
power  was  given  to  the  Board  of  Public  Works  to  authorize 
the  use  of  the  space  underneath  the  surface  of  alleys  in  city 
of  Chicago,  and  that,  in  pursuance  thereof,  tlie  Board  of 
Public  Works  did  license  said  Qregsten  to  use  the  space  in 

You    XL  89 
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cuntrorersy.  This  is  denied  bv  the  answer.  Counsel  Lave 
not  referred  ns  to  any  such  statnte,  and  we  are  not  aware  of  any. 

It  wonld  seem  from  the  bond  produced  by  Gregsten,  tliat  a 
permit  was  given  to  him  by  the  Board  of  Public  Works,  but 
we  Fee  no  reason  why  sneh  permit  may  not  be  revoked  by  the 
authority  by  which  it  was  granted,  whenever,  in  the  judgment 
of  snch  authority,  the  public  interests  demand  a  revocation. 

Parties  claiming  a  right  to  the  exclusive  use  and  occupancy 
of  any  portion  of  the  streets  or  alleys  of  a  great  city  should 
be  required  to  make  out  such  claim  with  clearness  and  cer- 
tainty;  the  rights  of  the  public  can  not  be  lost  by  inattention, 
and  they  are  not  to  be  presumed,  upon  mere  inferences,  to 
have  been  surrendered. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmecL 


im   *4:*2  Charles  F.  Swigart 

V. 

Edwix  S.  Hawley. 

Agency — SaU  cf  Seal  Emtaie — Recovery  of  Commissions — Evidence — 
iHstrHctiotts, 

1.  An  iDstmctioD  bavine  no  basis  npon  evidence  introduced  should  be 
refnaed. 

2.  Whether  in  a  giren  case  the  owner  of  real  estate  wrongfnllv  broke 
off  a  tnide  which  his  agent  had  worked  up  and  which  the  proposed  pur- 
chaser was  ready,  able  and  willin^r  to  carry  out,  is  a  question  of  fact  for 
the  jury. 

3.  The  fact  that  the  owner  in  »nch  case  does  not  perform  his  duty  can 
not  cut  off  the  claim  of  the  airent  to  compen'tation. 

4.  Compen<<ation  is  earned  by  an  ixgeM  when  a  purchaser  is  found  who  is 
reatly,  able  and  willing  to  take  the  property  upon  the  terms  fixed  bj  the 
owner.  The  completion  of  the  siilc  when  the  broker  is  only  employed  to 
find  a  purchaser  devolves  upon  the  owner,  and  whether  the  proposed  pur- 
ch)ii«er  has  ever  become  bound  or  not,  makes  no  difference  if  he  is  aUe, 
read>*  and  willing. 

[Opiuion  filed  June  2,  1891.] 
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Swigart  v.  Haw  ley. 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon, 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Beam  &  Cooxb  and  Henby  D.  Beah,  for  appellant. 

Messrs.  Ckattt  Bbos.  &  Ashobafi,  for  appellee. 

Oabt,  J.  This  is  an  action  of  assumpsit  by  the  appellee 
for  commissions  as  a  real  estate  broker. 

That  the  appellee  was  by  tlie  appellant  employed  as  such 
broker,  and  the  rate  of  compensation  agreed  upon,  is  not  dis- 
puted. Whether  the  appellant  wrongfully  broke  off  the 
trade  which  the  appellee  had  worked  up,  and  which  the  pro- 
posed purchasers  were  ready,  able  and  willing  to  carry  out, 
is  all  the  subject  of  conflicting  testimony,  on  which  the  ver- 
dict of  the  jury  is  final. 

The  instructions  asked  by  appellant  and  refused  by  the 
court  are  three,  the  last  of  which,  being  based  on  no  evi- 
dence, was  properly  refused  for  that  reason.  The  other  two 
are  as  follows : 

"  3.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant agreed  to  pay  the  plaintiff  $2,500  as  commissions  on  the  sale 
of  the  real  estate  described  in  the  declaration,  in  case  a  sale 
of  said  property  should  be  made  through  the  efforts  of  the 
plaintiff,  and  that  in  fact  no  sale  or  contract  for  the  sale  of 
said  property  was  ever  made  by  or  through  the  plaintiff,  nor 
to  any  purchaser  procured  by  him,  then  the  jury  will  find  the 
issues  herein  for  the  defendant. 

*'4.  The  jury  are  further  instructed,  as  matter  of  law, 
that  in  order  to  make  a  valid  and  binding  contract  for  the 
sale  of  real  estate,  it  is  necessary  that  some  note  or  memoran- 
dum of  the  sale,  describing  or  stating  the  land  to  be  sold  and 
the  price  to  be  paid,  should  be  made  in  writing  and  signed 
by  the  party  to  be  bound  by  the  contract,  or  his  agent.  And 
if  the  jury  find  from  the  evidence  that  no  such  note  and  writ- 
ing was  ever  made  and  signed  by  the  defendant,  Swigart,  or  by 
the  plaintiff,  Hawley,  or  by  any  other  person  acting  in  behalf 
of  the  defendant,  Swigart,  contracting  to  sell  the  land  in  ques- 


612  Appellate  Coukts  of  Illinois. 

Vol.  40.]  Swigart  v.  Hawley. 

tion  to  Collins  and  Howe,  or  either  of  tlicm,  and  that  said 
Collins  and  Howe  never  made  any  deposit  of  moncj  on 
acconnt  of  such  purchase,  and  never,  by  themselves  or  their 
agent,  signed  any  contract  in  writing  agreeing  to  purchase 
and  pay  for  said  land,  then  the  jury  are  instructed  that  no 
binding  contract  for  the  sale  of  said  land  was  made  with  Col- 
lins and  Howe,  and  that  Collins  and  Howe  were  not  legally 
bound  nor  compellable  to  make  such  purchase,  nor  was  the 
said  defendant,  Swigart,  legally  bound  to  convey  or  cause  the 
said  land  to  be  conveyed  to  said  Collins  or  Howe,  or  either  of 
them/' 

The  first  of  those  instructions  was  properly  refused,  because 
if  the  appellant  was  in  fault  he  could  not  thereby  cut  off  the 
claim  of  the  appellee  to  compensation.  Monroe  v.  Snow,  131 
III.  126. 

As  to  the  other,  the  law  is  that  the  compensation  is  earned 
when  a  purchaser  is  found  who  is  ready,  able  and  willing  to 
take  the  jn'operty  upon  the  terms  fixed  by  the  owner. 

The  completion  of  the  sale,  when  the  broker  is  only  em- 
ployed to  find  the  purchaser,  devolves  upon  the  owner,  and 
whether  the  proposed  purchaser  has  ever  become  bound  or 
not,  makes  no  difference  if  he  is  able,  ready  and  willing. 
Mechem  on  Agency,  Sec.  966. 

Though  the  instruction  is  law,  it  had  no  application  to  this 
case. 

The  instructions  given  on  behalf  of  appellee  are  very  volu- 
minous. To  copy  and  comment  ui)on  them  would  occupy 
great  space. 

The  effect  of  them  all  is  simply  that  if  the  appellee  found 
a  purchaser  ready,  able  and  willing  to  take  the  property  on 
the  terms  fixed  by  the  appellant,  or  upon  other  terms  agreed 
to  by  him  afterward,  such  purchaser  was  entitled  to  a  reason- 
able time  to  examine  the  title,  and  if  the  sale  failed  through 
no  fault  of  the  appellee  or  the  purchaser,  even  if  the  appel- 
lant had  no  title,  and  the  appellee  had  agreed  to  take  his  pay 
out  of  the  purchase  money,  and  have  none  unless  the  sale  was 
made,  still  he  would  be  entitled  to  his  pay  if  the  sale  failed 
by  the  refusal  of  the  appellant  to  go  on  with  it. 
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Some  of  the  instinietioDS  are  subject  to  criticism,  but  it  is 
dear  that  the  is^ue  fought  out  before  the  jury  was  whether 
the  appellant  did  or  did  not  wilfully  break  off  the  trade,  and 
none  of  the  instructions  had  any  tendency  to  mislead  the  jury 
on  that  issue. 

Their  general  effect  is  in  accord  with  the  established  law, 

and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Charles  P.  Packer  |i^7S?* 

V. 

Melville  T.  Roberts,  for  use,  etc. 

Negotiable  Instruments — Note— Practice— 'InsoheTiey. 

1.  The  legal  title  to  promissory  notes  in  this  State,  can  not  be  transferred 
by  a  separate  instrument. 

2.  Interest  upon  a  note  due  upon  demand,  begins  to  run  from  its  date. 

3.  It  is  proper  to  bring  suit  upon  a  note  in  the  name  of  its  payee  for  the 
use  of  his  assignee*  when  be  becomes  insolvent  after  the  receipt  thereof. 

[Opinion  filed  June  2, 1891.] 

In  error  to  the  Oircnit  Court  of  Cook  County;  the  Hon. 
Julius  8.  Gbinnell,  Judge^  presiding. 

Mr.  E.  A.  Shebbubnk,  for  plaintiflE  in  error. 

Messrs.  Flower,  Smith  &  Musgbaye,  for  defendant  in  error. 

Waterman,  J.  Appellant  made  his  promissory  note  pay- 
able on  demand  for  $5,000,  to  the  order  of  M.  T.  Eoberts  & 
Co.  Melville  T.  Roberts,  who  did  business  as  M.  T.  Roberts  & 
Co.,  afterward  made,  under  the  insolvency  law,  an  assignment 
of  all  his  property  to  O.  D.  Welherell.  Suit  was  brought 
upon  the  note,  the  declaration  reading  "Melville  T.  Roberts 
who  sues  for  the  use  of  O.  D.  Wetherell,  assignee  of  Melville 
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T.  KobertSy  insolvent"  Judgment  was  rendered  against 
appellant  for  $5,232.40,  and  he  baa  taken  tUis  appeal.  The 
Buit  was  properly  brought  in  the  name  of  the  payee  of  the 
note. 

The  legal  title  to  promissory  notes  in  this  State  can  not  be 
transferred  by  a  separate  instrument  Kjan  v.  May,  14  111. 
49;  Fortier  v.  Darst,  31  III.  215;  Boynton  v.  Kenwick,  46  111. 
280-283;  Badgley  v.  Votrain,  68  III.  25;  Barrett  et  al.  v. 
Hinckley,  124  Ilf.  32;  Chickering  v.  Raymond,  l5  111.  362. 

It  is  objected  that  no  demand  having  been  , shown,  interest 
should  not  have  been  allowed.  Interest  upon  a  note  due  upon 
demand,  begins  to  run  from  its  date.  Wheeler  v.  Warner, 
47  N.  Y.  519;  Merrick  v.  Wolverton,  41  K  Y.  581-590; 
Palmer  v.  Palmer,  36  Mich.  487;  Hill  v.  Henry,  17  Ohio,  9. 

The  judgment  was  therefore  for  the  proper  amount,  and  is 
aflSrmed. 

Judgment  ajinned. 


The  Halverson  Furniture  Company 

V. 

Nils  A.  Peterson. 

Master  and  Servant — Recovery  of  Wages — Evidence — Corporations, 

In  an  action  brought  for  the  recovery  of  wa^^s,  this  court  holds,  in  view 
of  the  evidence,  that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Superior  Court   of  Cook  County;  the 
Hon.  KirkHawes,  Judge,  presiding. 

Mr.  Milton  I.  Beck,  for  appellant. 

Mr.  Henky  a.  Lee,  for  appellee. 

MoBAN,  P.  J.     The  appellant  corporation  was  organized  in 
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the  early  part  of  January,  1889,  with  a  capital  of  $5,000,  for 
the  purpose  of  manufacturing  furniture. 

Appellee  was  elected  one  of  the  directors  and  acted  as  such. 
He  claims  that  at  the  meeting  of  the  company  in  which  he 
was  chosen  as  director,  one  Moore,  who  was  at  the  same  time 
elected  a  director,  proposed  to  him  that  he  should  have  $22.50 
per  week  for  his  labor  in  the  business  of  the  company.  Some 
$40  was  paid  to  him,  and  lie  had  on  the  trial  below  a  verdict 
for  $200. 

The  evidence  shows  that  there  were  five  directors  :  James 
E.  Moore,  William  E.  Mooro,  Halverson,  Bradshall,  and 
appellee.  Appellee  testifies  that  they  were  all  present  when 
James  6.  Moore  said  that  he  should  have  $22.50  per  week. 
Halverson,  Bradshall  and  James  E.  Moore,  three  of  said 
directors,  testify  that  there  was  no  agreement  made  to  pay 
appellee  said  sum,  nor  any  conversation  had  in  whicli  said 
sum  was  mentioned  as  his  wages. 

They  talked  about  wages  in  a  general  way  at  that  meeting 
and  it  was  said  when  the  company  got  going  and  had  more 
business,  they  might  be  able  to  pay  such  an  amount. 

The  by-laws  of  the  company  provide  that  the  superintendent, 
in  conjunction  with  the  secretary  and  treasurer,  shall  employ 
all  help  in  the  factory,  and  they  shall  adjust  the  rate  of  com- 
pensation. Appellee  was  the  treasurer,  and  the  superintend- 
ent and  secretary  both  swear  that  ho  met  with  them  and  that 
appellee's  wages  were  adjusted  at  $10  per  week.  Appellee 
admits  the  first  pay  he  received  was  $10  for  the  week.  In. 
view  of  the  evidence  and  the  circumstances,  we  are  of  opinion 
that  the  verdict  in  the  case  is  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

Three  witnesses  contradict  appellee  in  his  claim  that  the 
wages  were  fixed  at  $22.50  per  week.  Moore,  whom  he  says 
told  him  lliat  should  be  his  wages,  had,  under  the  by-laws,  no 
authority  to  fix  the  wages,  appellee  having  more  authority 
over  that  matter  than  Moore. 

The  court  below  should  have  granted  the  motion  for  a  new 
trial.     The  judgment  will  be  reversed,  and  the  case  remanded. 

Meveraed  a7id  remayidcd. 
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Kexdallville  Kefbigebatob  Company 

V. 

Daniel  J-  Davis  and  Thomas  Kankin,  Copabtnebs. 

Com  trad 9 — Ditcorery — Praci  ice —  Wiin  es9e9 — Evidence. 

1.  Wliere  a  dutj  re^ts  Dpon  a  defendant  to  accoont,  and  whrre  tbe 
mattem  for  which  an  accoantini;  is  ^unrht  are  peculiarly  within  t lit*  knowl- 
eilge  of  the  defendant,  and  di^tcoTery  is  »ouj;ht.  equity  will  assume  juris- 
diction to  compel  the  discovery,  and  after  a  disclosure  will  retain  the  bill  to 
grant  complt'te  relief. 

2.  Statutes  rendering  i^arties  competent  as  witnesses  do  not  necessarily 
abroffate  jnrisdiction  in  equity  established  at  a  time  when  parties  were 
incompetent. 

3.  In  the  cafae  pre^nted.  thi^  court  holds  that  the  trial  court  erred  in 
sustaining  the  demurrer  to  complainants'  bill  and  tbe  di$; missal  thereof, 
cow plai ruin t  being  entitled  to  an  account  from  the  defendants  and  a  dif>- 
closore  or  discovery  of  the  matters  of  which  by  their  contract  they  agreed  to 
inform  it.  ^ 

[OpiniQD  filed  Jnne  2,  1891.] 

Appeal  from  the  Superior  Conrt  of  Cook  Couuty;  the 
Hon.  KiKK  Uawes,  Judge,  presiding.  t 

Bill,  filed  by  a  coriwration  of  Indiana,  complains  of  the 
defendants,  appellees,  and  sajs  that  abont  the  29th  dav  of 
July,  1SS7,  complainant  and  defendants  entered  into  a  contract 
in  writing,  by  which  complainant  licensed  the  defendants  to 
construct  a  certain  system  of  cold  storage  and  refrigeratorF, 
secured  to  complainant  by  letters  patent,  in  consideration  of 
which  license  the  defendants  promised  to  pay  to  the  com- 
plainant twenty-five  cents  per  sqnare  foot,  inside  floor'  meas- 
nrenients,  of  all  such  refrigerators  and  cold-storage  rooms 
constructed  by  the  defendants,  a  copy  of  which  contract  is  as 
follows : 

*'  This  agreement  made  the  29th  day  of  July,  18S7,  by 
and  between  the  Kendallville  Refrigerator  Comi  any,  of  tlio 
city  of  Kendallville,  Koble  County,  State  of  Indiana,  of  the 
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« 

first  part,  and  Davis  &  Rankin,  of  Chicago,  Illinois,  of  the 
second  part,  witnesseth :  That  the  said  party  of  the  first  part 
liereby,  on  the  terms  and  conditions  hereinafter  named, 
grants  to  party  of  the  second  part  the  right  and  license  to  use 
a  certain  system  for  cold-storage  rooms  and  refrigerators 
covered  by  a  certain  patent,  No.  253,933,  and  all  improve- 
ments thereon,  now  owned  by  party  of  the  first  part  in  any 
part  of  the  United  States,  except  the  State  of  Missouri,  for 
the  construction  of  refrigerators  and  cold-storage  rooms;  said 
party  of  the  second  part  for  said  license  agrees  to  pay  there- 
for twenty-five  cents  per  square  foot,  inside  measure,  of  all 
such  refrigerators  and  cold-storage  rooms  so  constructed  by 
them  under  this  license,  to  be  ])aid  ninety  days  after  the  com- 
pletion of  each  and  every  such  refrigerator  and  cold-storage 
room. 

"  Said  party  of  the  second  part  agrees  to  furnish  party  of  the 
first  part  the  names  of  parties  for  whom  they  construct  such 
refrigerators  and  cold-storage  rooms,  on  completion  of  said 
rooms  and  refrigerators,  and  also  the  location  and  dimension 
of  such  cold-storage  rooms  and  refrigerators,  and  said  party 
of  the  first  part  is  thereupon  to  execute  to  said  party  for  whom 
such  refrigerators  and  cold-storage  rooms  are  constructed,  a 
deed  for  the  use  of  such  rooms  and  refrigerators  under  said 
patent,  and  on  failure  of  party  of  the  second  part  to  report 
the  size  and  dimension  and  locations  of  rooms  and  refriger- 
ators so  constructed  by  them,  then  this  license  to  be  null  and 
void;  and  it  is  agreed  and  understood  that  party  of  the  first 
part  hereby  agrees  to  allow  to  party  of  second  part,  as  com- 
missions for  construction  of  said  refrigerators  and  rooms 
under  this  license,  a  rebate  of  one-half  of  said  price  of  twenty- 
five  cents  per  square  foot,  as  hereinbefore  mentioned;  and  it  is 
hereby  further  agreed  that  either  of  the  parties  to  this  con- 
tract can  revoke  and  annul  this  contract,  in  mailing  to  the 
other  party  a  notice  to  that  eflfect,  executed  in  duplicate. 

"  Kkndallville  Refrigeratob  Co. 

«  H.  Ruth,  Sec't'y. 

"  Davis  &  Rankin,  by  Lewis  Jones,  Agt.* 

That  in  pursuance  of  said  contract  and  down  to  the  14th 
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• 

day  of  January,  1889,  defendants  constructed  a  large  number 
of  said  cold-storage  rooms  and  refrigerators  in  vai-ious  parts 
of  the  United  States,  but  Iiow  many  the  complainant  is  unable 
to  state,  for  reasons  hereinafter  mentioned;  that  certain  of  the 
cold-storage  rooms  and  refrigerators  so  constructed  by  the 
defendants  were  reported  to  the  complainant,  and  the  com- 
plainant, at  the  request  of  the  defendants,  furnished  deeds  to 
various  parties  entitled  to  the  same  under  said  contract  for 
eleven  of  said  cold-storage  rooms,  amounting  under  the  terms 
of  the  contract  to  $1,483:52,  after  deducting  the  commission 
or  rebate  allowed  the  defendants  under  the  contract;  that 
the  defendants  paid  the  complainant  on  acconnt  of  such  cold- 
BtoVage  rooms  so  constructed  the  sum  of  $127.50  only.  Com- 
plainant avere  that  prior  to  January  14,  1889,  defendants  con- 
structed other  cold-storage  rooms  and  refrigerators  cohered 
by  said  patent  and  under  said  contract,  the  dimensions  and 
locations  of  which,  together  with  the  names  of  the  parties  for 
whom  they  were  constructed,  the  defendants  did  not  report 
to  the  complainant  according  to  the  terms  of  their  contract, 
although  requested  so  to  do;  that  two  of  said  cold-storage 
rooms  constructed  by  the  defendants,  and  not  reported  by 
them,  have,,  by  accident,  been  discovered  by  the  complainant, 
upon  which  there  is  due  the  complainant  $255;  that  com- 
plainant does  not  know  the  number,  dimensions,  locations  or 
names  of  the  parties  for  whom  the  remainder  of  the  cold- 
storage  rooms  and  refrigerators,  not  reported  by  the  defend- 
ants, were  constructed;  that  complainant  has  demanded  a 
report  from  the  defendants  of  the  cold-storage  rooms  con- 
structed under  said  contract,  and  has  asked  to  be  permitted  to 
examine  defendants'  books  for  that  purpose,  all  of  which  the 
defendants  refused.  Complainant  offers  to  make  deeds  to 
proper  parties  for  said  cold-storage  rooms  when  names,  loca- 
tions and  dimensions  are  given. 

Complainant  avers  that  it  has  no  means  of  ascertaining  what 
cold-storage  rooms  and  refrigerators  have  been  constructed 
under  said  contract,  except  through  the  defendants  or  their 
books,  and  can  not,  without  a  disclosure  of  the  same  by  the 
defendants,  estimate  or  tell  how  much  the  defendants  owe  the 
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complainant  under  said  contract  in  addition  to  the  snins 
herein  mentioned;  that,  on  the  26th  day  of  September,  1888, 
defendants  repudiated  said  contract  and  the  validity  of  com- 
plainant's patent,  and  declared  they  would  pay  no  more  money 
on  account  of  the  same,  and  complainant,  about  tlie  Mth  of 
January,  1889,  notified  defendants  that  their  license  under 
said  contract  was  revoked. 

Complainant  avers  that  its  letters  patent  remain  in  full 
force  and  have  never  been  revoked  or  modified  in  any  degree. 
Prayer  that  said  defendants  may  be  required  to  make  answer 
under  oath  to  all  matters  and  things  in  said  bill  stated  and 
charged ;  and  that  they  make  full  arid  complete  discovery  of 
the  locations  and  dimensions,  and  names  of  parties  for  whom 
they  were  constructed,  of  all  said  cold-storage  rooms  and 
refrigerators  constructed  by  the  defendants  under  said  con- 
tract, or  which  embody  any  of  the  principles  described  in  said 
letters  patent;  and  that  they  disclose  all  such  cold-storage 
rooms  and  refrigerators  constructed  by  them  down  to  the  14th 
day  of  January,  1889 ;  and  especially  that  they  set  forth  and 
discover  whether  it  is  not  a  fact  that  they  entered  into  the 
contract  set  out  in  the  bill  of  complaint;  in  what  respect,  if 
any,  said  contract  is  not  set  out  accurately ;  whether  or  not 
it  is  a  fact  that  defendants  requested  and  received  deeds  for 
cold-storage  rooms  at  various  places  named  in  the  interrogatory. 

Interrogatories  four  to  eight,  inclusive,  addressed  to  defend- 
ants, regarding  cold-storage  rooms  constructed  by  them,  and 
the  contract  under  which  they  were  constructed,  and  regard- 
ing the  system  of  cold  storage  contracted  by  them  to  be  con- 
structed. 

InteiTOgntories  nine  to  fifteen,  inclusive,  regarding  the  time 
of  the  construction  of  cold-storage  rooms  and  their  completion, 
and  the  dimensions  and  the  system  under  which  they  were 
constructed,  and  which  they  had  not  reported  to  the  com- 
plainant 

Prayer  that  the  defendants  may  be  decreed  to  pay  to  the 
complainant  said  sums  of  $1,483.52  &iid  $255,  and  any  and  all 
other  sums  which  may  be  justly  due  to  complainant  under 
said  contract  for  cold-storage  rooms  and  refrigerators  con- 
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stnicted  by  the  defendants  and  not  reported  as  hereinbefore 
set  out,  and  for  snch  other  and  further  relief  in  the  premises 
as  the  nature  of  the  case  may  require,  and  to  your  honors 
sliall  seem  meet.     Prayer  for  summons. 

The  joint  and  several  demurrer  of  the  defendants  to  the 
amended  bill  of  complainant;  that  complainant  has  not  in  and 
by  its  said  bill  made  or  stated  such  a  case  as  doth  or  ought  to 
entitle  it  to  any  such  discovery  or  relief  as  is  thereby  sought; 
and  that  from  the  allegations  of  said  bill  complainant  hath  a 
complete  remedy  at  law. 

Prayer  for  judgment  whether  the  defendants  shall  be  com- 
pelled to  make  any  further  answer,  and  that  they  be  dismissed 
with  their  costs. 

Order  of  court  entered  January  26,  1891,  sustaining  tlie 
demurrer  to  the  said  amended  bill  of  complaint.  The  com- 
plainant elects  to  stand  by  its  said  bill,  therefore  it  is  ordei*ed 
that  this  cause  be  and  the  same  is  hereby  dismissed  at  com- 
plainant's cost  for  want  of  equity,  and  that  the  defendants  do 
have  and  recover  of  and  from  the  complainant  their  reason- 
able costs  in  this  behalf  expended,  and  have  execution  there- 
for. 

Messrs.  Shuman  &  Defkees,  for  appellant 
We  claim  that  the  averments  of   the  bill  bring  the  canse 
within  the  jurisdiction  of  a  court  of  chancery. 

1.  ^Because  it  is  a  bill  for  discovery  asking  for  incidental 
relief. 

2.  Because  it  is  a  bill  for  an  accounting  upon  a  matter  con- 
cerning which  the  defendants  covenanted  to  account,  and 
concerning  which  they  stood  in  a  fiduciary  relation  to  com- 
plainant; i.  e.,  upon  the  faith  of  the  covenant  to  account,  the 
defendants  were  made  the  sole  depository  of  the  information 
necessary  to  an  accounting. 

Upon  the  first  proposition  we  have  to  say  that  a  bill  for 
discovery  is  proper,  either  when  the  complainant  therein  has 
no  other  proof  than  that  which  he  expects  to  elicit  by  its 
means  from  the  defendants,  or  when  he  needs  the  matter  thus 
disclosed  to  supplement  and  aid  other  evidence  which  he  for- 
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nisbes.  Story's  Eq.  Jnr.,  Vol.  2,  Sec.  690,  13th  Ed.;  Marsh 
"V.  Davidson,  9  Paige„580;  Seymour  v.  Seymour,  4  Johnson's 
Cliancery,  409;  Cannon  v.  McNabb,  48  Ala.  99. 

Equity  having  obtained  jurisdiction  for  purposes  of  discov- 
ery will  grant  relief  that  is  purely  legal.  The  court  having 
acquired  cognizance  of  the  suit  for  the  purpose  of  discovery 
will  entertain  it  for  the  purpose  of  relief  in  most  cases  of 
fraud,  account,  accident  and  mistake.  13th  Ed.,  Story's  Eq. 
Jur.,  Vol.  1,  Sees.  64  k  and  71;  Sanborn  v.  Kittridge,  20  Vt. 
632;  Holmes  v.  Holmes,  36  Vt.  535;  Russell  v.  Clark,  7 
Cranch.  69,  see  page  89. 

In  the  last  case  the  court  say  that  "if  certain  facts  essen- 
tial to  a  claim  purely  legal  be  exclusively  within  the  knowl- 
edge of  the  party  against  whom  the  claim  is  asserted,  he  may 
be  required  in  a  court  of  chancery  to  disclose  those  facts,  and 
the  court  being  thus  rightfully  in  possession  of  the  cause  will 
proceed  to  determine  the  wliole  matter  in  controversy.  To 
the  same  effect  are  Story's  Eq.  Jur.,  13th  Ed.,  Sec.  64  k,  and 
456;  Cannon  v.  McNabb,  48  Ala.  page  99." 

The  rule  is  well  stated  by  Fonblanque,  1  Eq.,  Bk.  1,  Chap. 
1,  Sec.  3,  note  F:  **  The  concurrence  .of  jurisdiction  may,  in 
the  greater  number  of  cases  in  which  it  is  exercised,  be  justi- 
fied by  the  propriety  of  preventing  a  multiplicity  of  suits;  for 
as  the  mode  of  proceeding  in  courts  of  law  requires  the 
plaintiiBf  to  establish  his  case  without  enabling  him  to  draw 
the  necessary  evidence  from  the  examination  of  the  defend- 
ant, justice  could  never  be  attained  at  law  in  those  cases  where 
the  principal  facts  to  be  proved  by  one  party  are  confined  to 
knowledge  of  the  other  party.  In  such  cases,  therefore,  it 
becomes  necessary  for  the  party  wanting  such  evidence  to 
resort  to  the  extraordinary  powers  of  a  court  of  equity,  which 
will  compel  the  necessary  discovery;  and  the  court,  having 
acquired  cognizance  of  the  suit  for  the  ])urpose  of  discovery, 
will  entertain  it  for  the  purpose  of  relief,  in  most  cases  of 
fraud,  account,  accident  and  mistake." 

This  language  is  quoted  with  approval  by  Mr.  Story  in  the 
Ist  Vol.  of  his  Eq.  Jur.,  Sec.  64  k,  13th  Ed. 

The  rule  is  recognized  by  our  own  Supreme  Court  in  the 
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case  of  Martin  v.  Dryden,  1  Gilman,  1S7^  old  Ed.,  see  page 
210. 

It  will  be  claimed  by  the  other  side  that  since  the  enact- 
ment of  the  statutes  in  this  State,  providinp^  for  the  exami- 
nation of  defendants  and  the  production  of  books  and  papers 
in  suits  at  law,  that  we  have  an  adequate  remedy  at  law,  and 
therefore  no  rij^ht  to  file  a  bill  for  discovery. 

We  claim  the  statutes  are  simply  enactments  enlarging  the 
methods  of  proceeding  at  law,  and  do  not  attempt  in  any  way 
to  aflFect  remedies  which  were  before  of  equitable  cognizance. 
The  very  question  applied  to  bills  of  discovery,  both  rn  Eng- 
land, where  similar  statutes  have  been  passed,  and  in  this 
country,  has  been  decided  in  accordance  with  our  theory  in 
the  following  cases:  Cannon  v.  McNabb,  48  Ak.  99;  Mill- 
Raps  v.  Pfeitfer,  44  Miss.  805;  Shortwell  v.  Smith,  20  N.  J. 
Eq.  79. 

The  same  principle  applied  to  another  state  of  facts,  and 
which,  if  there  were  no  other  authority,  it  seems  to  us,  is 
conclusive  to  the  question  in  this  case,  is  laid  down  in  McNabb 
V.  Ilcald,  41  111.  3.i6,  page  330,  where  the  court  say:  "^^The 
rule  is  well  recognized. that  where  equity  has  jurisdiction  and 
an  act  of  the  Legislature  confers  like  jurisdiction  on  a  court 
of  law,  it  then  becomes  concurrent  in  the  two  courts.  *  * 
*  Unless  there  are  prohibitory  or  restrictive  words  applied, 
the  uniform  interpretation  is  that  they  confer  concurrent  and 
not  exclusive  remedial  authority." 

Messrs.  George  W.  Crawford  and  Cross  &  Collins,  for 
appellees. 

At  the  present  time  a  court  of  equity  will  not  take  cogni- 
zance of  every  action  for  discovery  and  account.  In  Bis- 
pham's  Principles  of  Equity  (4th  Ed.).  Sec.  566,  is  the 
following :  '*  At  common  law  no  power  existed  in  the  courts 
to  compel  the  production  of  deeds,  books  and  writings, 
which  were  in  the  custody  or  control  of  one  of  the  parties  to 
a  cause,  and  which  were  material  to  the  right,  title,  or  defense 
of  the  other.  Application  was  consequently  made  to  the  court 
of  chancery,  and  the  jurisdiction  of   the  chancellor  was  fre- 
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quently  exercised  for  the  purpose  of  rectifying  the  defect 
in  the  common  law  and  of  compelling  such  production. 

"  Tliis  equitable  remedy  is,  however,  of  scarcely  any  impor- 
tance at  the  present  day,  as  both  in  England  and  this  country 
statutea  have  been  passed  by  which  the  authority  to  compel 
the  production  of  documents  is  conferred  upon  the  common 
law  courts." 

That  equity  will  not  interfere  where  complainant  has  a  full, 
adequate  and  complete  remedy  at  law,  is  a  principle  which 
lias  been  enunciated  and  settled  in  the  following  cases  in  this 
State:  Conghran  v.  Smith,  18  111.  414;  City,  etc.,  v.  Kidder, 
26  111.  352;  Felsenthal  v.  Johnson,  104  111.  21;  Moore  v.  Hois- 
ington,  31  111.  243;  Stewart  v.  Mumford,  80  111.  192. 

Prior  to  the  enactment  of  the  statutes  hereinbefore  set 
forth,  compelling  an  adverse  party  to  testify,  and  .providing 
for  the  production  of  his  books  in  a  court  at  law,  the  juris- 
diction of  equity  in  this  class  of  cases  was  undoubted;  but  by 
the  creating  of  such  statutes  the  reason  for  the  exercise  of 
the  extraordinary  jurisdiction  of  equity  was  done  away  with, 
and  the  chancery  court  may  now,  in  the  exercise  of  a  sound 
discretion,  relegate  suitors  to  the  common  law  courts.  In 
Wait's  Act.  &  D-f.,  Vol.  3,  page  181,  the  rule  as  to  bills  of 
discovery  at  the  present  time,  is  laid  down  as  follows : 

"The  mode  of  redress  by  bill  of  discovery  was  of  very 
great  importance  so  long  as  no  power  to  elicit  testimony 
from  a  party  to  an  action  existed  at  common  law.  But  since, 
by  statutes  in  most  of  the  States^  parties  to  actions  have  been 
made  competent  and  compellable  to  testify,  and  the  produc- 
tion of  books  and  papers  may  now  be  enforced  in  proceedings 
at  law;  the  common  law  tribunals  have  been  rendered  to  a 
great  extent  independent  of  the  auxiliary  jurisdiction  of 
equity  in  this  regard.'' 

The  cases  cited  by  appellant  are  none  of  them  in  point. 
The  text  as  laid  down  by  Story  and  cited  by  counsel  was 
undoubtedly  true  at  the  time  it  was  written,  but  since  that 
time  common  law  courts  have  been  invested  with  such  ample 
powers  in  reference  to  the  production  of  books,  papers  and 
documents,  that  the  reasons  for  the  exercise  of  equitable  juris- 
diction have  ceased  to  exist. 
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Bills  of  discovery  are  addressed  to  the  discretion  of  tlie 
chancellor.  If,  in  the  exercise  of  discretionary  powers,  he 
determines  that  a  law  court  is  the  proper  forum  for  the  liti- 
gant, an  Appellate  Court  will  not  reverse,  because  had  the 
decision  been  to  the  contrary,  the  act  of  the  chancellor  would 
not  have  been  beyond  his  jurisdiction. 

"A  court  of  equity  is  not  always  bound  to  act,  thouorh  its 
decree  in  a  given  case  might  not  be  void  for  want  of  jurisdic- 
tion." Wait's  Act.  &  Def.,  Vol.*  3,  p.  158;  Scott  v.  Whitlow, 
20  111.  310. 

« 

MoRAN,  P.  J.  The  demurrer  admits  the  contract  set  ont  in 
the  bill  and  the  dealings  alleged  in  pursuance  of  said  contract, 
that  complainant  is  ignorant  of  the  names  of  parties  for  whom 
refrigerators  have  been  constructed  by  defendants,  and  of  the 
number,  dimensions  and  location  of  such  refrigerators  con- 
structed under  complainant's  system,  and  the  contract  contains 
an  agreement  that  defendants  shall  furnish  such  information 
to  complainant.  Defendants  then,  by  contract,  undertook  tp 
account,  and  without  such  account  it  can  not  be  ascertained 
how  much  defendants  are  indebted. 

Such  circumstances  entitle  complainant  to  an  account  from 
the  defendants  and  a  disclosure  or  discovery  of  the  matters 
which,  by  their  contract,  they  agreed  to  inform  complainant  of. 
McKenzie  v.  Johnson,  4  Madd.  198;  Pope  v.  Owsley,  27 
Fed.  K.  100. 

"It  is  one  of  the  usual  grounds  of  equity  jurisdiction  to 
discover  and  compel  an  account  of  funds  wrongfully  concealed 
and  withheld  from  the  real  owner."  Eussell  v.  Madden,  95 
111.  485. 

Where  a  duty  rests  upon  the  defendant  to  render  an 
account  and  where  the  matters  for  w^hich  an  accounting  is 
sought  are  peculiarly  within  the  knowledge  of  the  defend- 
ant and  discovery  is  sought,  equity  will  assume  jurisdiction 
to  compel  the  discovery,  and  after  a  disclosure  will  retain 
the  bill  to  grant  complete  relief.  Story's  Eq.,  Vol.  1,  Sees. 
456  to  459;  Russell  v.  Clark's  Ex'rs,  7  Oranch,  66;  Halsted  v, 
Pwobb,  8  Porter  (Ala.),  63. 
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It  is  not  seriously  contended  that  equity  would  not  have 
this  jurisdiction  before  the  passage  of  our  statute  giving  the 
right  to  compel  an  adverse  party  to  any^civil  action  to  testify 
as  a  witness  on  the  trial,  and  givina:  the  courts  power  in 
actions  pending  before  them  to  compel  the  production  of  books 
and  papers  containing  evidence  pertinent  to  the  issue. 

Such  legislation  does  not  deprive  equity  of  jurisdiction  to 
compel  discovery  where  such  jurisdiction  would  be  exercised 
before  the  statute,  particularly  where  there  is  another  ground 
of  jurisdiction,  to  wit,  account,  as  there  is  in  this  bill.  A 
strict  bill  of  discovery  to  obtain  evidence  to  be  used  in  an 
action  at  law,  may  be  abrogated  by  implication,  but  even  that 
is  doubtful. 

The  jurisdiction  in  equity  was  established  at  a  time  when 
parties  were  incompetent  as  witnesses.  Statutes  rendering 
parties  competent  do  not  necessarily  abrogate  such  jurisdic- 
tion. 

It  is  said  by  the  Supreme  Court  that  "the  rule  is  well 
recognizcid  that  where  equity  has  jurisdiction  and  an  act  of  the 
Legislature  confers  like  jurisdiction  on  a  court  of  law,  it 
becomes  concurrent  in  the  two  courts.  *  *  *  Unless  there 
are  prohibitory  or  restrictive  words  applied,  the  uniform  inter- 
pretation is  that  they  confer  concurrent  and  not  exclusive 
remedial  authority."     McNabb  v.  Heald,  41  111.  326. 

It  is  expressly  held  in  West  Virginia,  that  a  statute  allow- 
ing a  court  of  law  to  comi^el  a  discovery  upon  oath  in  answer 
to  interrogatories  filed  wherever  it  would  be  compelled  upon 
a  bill  of  discovery,  did  not  abolish  bills  of  discovery  or  deprive 
courts  of  equity  of  that  ancient  jurisdiction.  Russell  v.  Deck- 
eschied,  24  W.  Va.  61;  See  also  Elliston  v.  Hughes,  1  Head 
(Tenn.),  225;  Cannon  v.  McNabb,  48  Ala.  99;  Millsaps  v. 
Pfeiffcr,  44  Miss.  805;  Shortwell  v.  Smith,  20  K  J.  Eq.  79. 

The  court  erred  in  sustaining  the  demurrer  and  dismissing 
the  bill,  and  the  decree  will  be  reversed  and  the  case  remanded 
for  further  proceedings. 

Beveraed  and  remanded. 

TOL.  XL  10 
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Jacob  !R.  Casselberbt 

V. 

Julia  P.  Warbeit. 

Negofiahh  ,Tnsfniment8 — Nafea — Failure  of  Cimsiderafion — Wfiften 
Contract — Parol  Evidence  to  Vary, 

1.  A  representation,  to  be  fraudulent  in  the  legal  sense,  mttst  relate  to  a 
past  fact  or  present  condition,  and  not  be  a  mere  promise  as  to  a  future 
event. 

2.  All  prior  and  cantempomneonn  oral  stipulations  between  the  parties 
to  a  written  contract,  touching  the  subject-matter  thereof  must  be  held  to 
be  merged  therein. 

[Opinion  filed  June  2, 1S91.] 

In  ebrob  to  the  Circnit  Conrt  of  Cook  Countj;  the  Hon. 
Frank  Baker,  Jud|i^e,  presiding. 

Mr.  Geokge  L.  Thatoher,  for  plaintiff  in  error. 

Messrs.  Osuorne  Bbo&  &  Burgett,  for  defendant  in  ei*ror. 

MoRAN,  P.  J.  This  action  was  brought  to  recover  on  six 
promissory  notes  made  by  plaintiff  in  error  to  liis  own  order 
and  indorsed  to  appellee.  Tlie  case  was  tried  by  the  judge 
without  a  jury,  and  there  was  a  finding  and  judgment  against 
plaintiff  in  error.  The  defense  was  failure  of  consideration. 
To  support  it  plaintiff  in  error  introduced  a  written  contract 
made  between  Lorin  S.  Allen  and  Julia  F.  Warren  on  one 
part,  and  plaintiff  in  error  on  the  other,  in  and  by  which  tliey 
sold  and  assigned  to  him  for  a  consideration  of  $40,000, 
"all  the  ordei'8  and  subscriptions  now  existing  for  the  pur- 
chase of  copies  of  the  Encyclopaedia  Britannica  taken  and 
obtained  by  Moses  "Warren  &  Company,  and  by  Lorin  S. 
Allen  individually,  or  as  surviving  partner  of  Moses  Warren 
&  Co.,"  under  and  by  virtue  of  certain  agreements  between 
8aid  Moses  Warren  &  Co.  and  Scribner,  Armstrong  &  Co. 
The  parties  of  the  first  part  agree  further  by  said  contract  to 
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turn  over  to  plaintiff  in  en-or  all  order  books,  etc.,  and  other 
written  evidences  of  said  orders  or  subscriptions,  and  it  is  pro- 
vided that  **the  sabscriptions  hereby  assigned  are  in  many 
instances  partially  tilled,  and  are  taken  as  they  now  are,"  and 
tlie  parties  covenant  that  they  have  full  power  and  authority 
to  sell  and  assign  such  ordei*8and  subscriptions. 

Plaintiff  in  error  offered  to  prove  that  at  the  time  the  above 
contract  was  made,  the  parties  of  the  first  part  warranted 
by  parol  that  a  certain  percentage  of  the  subscribers  would 
take  the  books  and  pay  for  them;,  that  twelve  linndred  of  the 
said  subscribers  did  not  take  the  books  and  were  not  good, 
and  that  plaintiff  in  error  lost  upward  of  $10,000  thereby, 
which  he  ought  to  be  allowed  to  recover  from  the  said  notes 
which  were  given  in  consideration  of  said  contract  The 
court  excluded  the  evidence  of  such  parol  warranty. 

The  contract  of  assignment  of  the  orders  or  subscriptions 
is  in  writing  and  signed  by  both  parties  to  it  It  must  be 
held  to  speak  the  whole  truth  as  to  wliat  the  agreement  was. 
All  prior  and  contemporaneous  stipulations  between  the  parties 
having  reference  to  the  subject  of  the  sale  and  transfer  of  the 
orders  must  be  held  to  be  merged  in  it  A  parol  warranty 
can  not  be  tacked  onto  such  a  contract  Graham  v.  Eisznor, 
28  111.  App.  269,  and   authorities  there  cited. 

Counsel  contends,  however,  that  such  a  parol  representa- 
tion was  an  inducement  to  the  making  of  the  contract,  and 
that  if  the  parol  evidence  of  it  can  not  be  received  to  show 
that  the  contract  itself  was  different  from  that  contained  in 
the  writing,  it  is  admissible  to  show  that  the  assent  of  plaint- 
iff in  error  to  the  contract  was  obtained  by  false  pretenses, 
and  the  contract  being  bottomed  on  such  fraudulent  repre- 
sentation, the  party  making  it  will  be  held  to  it,  and  the  law 
will  enforce  it  by  allowing  damages  for  its  falsity  to  be 
recouped,  in  an  action  on  the  notes. 

The  representation,  as  stated  by  the  counsel,  is  '^that  the 
orders  sold  and  conveyed  by  the  contract  were  good,  viz., 
that  the  parties  could  be  found  and  would  receive  the  books 
and  pay  for  the  same  when  tendered  to  them." 

Such  a  statement  is  not  one  on  which  an  allegation  of  false 
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pretenses  or  fraudulent  representation  can  be  predicated.  It 
is  a  representation  or  statement  as  to  circumstances  to  occur 
in  the  fnturo.  A  representation,  to  be  fraudulent  in  the  legal 
sense,  must  relate  to  a  ])ast  fact  or  present  condition,  and  not 
be  a  mere  promise  as  to  a  future  event.  Miller  v.  Howell^ 
1  Scam.  499;  Jackson  v.  The  People,  126  111.  142;  Bigham 
V.  Bigham,  57  Tex.  208;  Leahe  on  Con.,  353;  Endslej  ▼. 
Johns,  120  III.  469. 

The  cases  relied  on  by  counsel  are  all  cases  in  which  the 
statements  made  related  to  past  facts  or  existing  conditions. 
Keed  v.  Hastings,  61  111.  266;  Mitchell  v.  McDougall,  62  III. 
498;  Allen  v.  Hart,  72  111.  104;  Ruff  et  al.  v.  Jarrett,  94 
111.  475. 

The  evidence  offered  would  not  prove  a  defense  to  tlie 
notes,  and  was  therefore  properly  excluded. 

The  judgment  must  be  affirmed. 

Judgraent  affirmed. 


Andbew  W.  Bonneb 

40    &» 

n  4go  V. 

The  People  of  the  State  op  Illinois. 

Contempt — Order  of  Court — Failure  to  Obey — Practice, 

1.  The  imposition  of  n  fine  for  contempt,  is  the  rendering;  of  a  judgment 
in  a  criminal  case,  and  (be  mode  provided  by  law  for  obtaining  a  review  in 
such  a  case  is  by  writ  of  error  and  not  by  appeal. 

2.  A  joinder  in  error,  is  a  waiver  of  the  objection  that  the  case  presented 
is  brought  before  this  court  by  appeal,  instead  of  by  writ  of  error. 

3.  A  witness  will  not  be  punished  for  contempt  for  failing  to  attend  as 
a  witness  in  a  civil  case  unless  his  fees  have  been  paid  or  tendered. 

4.  A  party  made  a  witness  by  his  adversary  is  as  much  entitled  to  fees 
as  a  condition  precedent  to  creating  a  duty  to  attend,  as  a  third  person. 

5.  Orders  on  which  process  for  contempt  may  afterward  issue,  should  be 
personally  served. 

6.  It  seems  that  where,  during  the  progress  of  a  suit,  a  person  is  ordered 
by  the  court  to  appear  before  a  proper  officer  to  testify*  as  a  witness,  he  will 
have  DO  claim  for  fees. 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henbt  M.  Shkpard,  Jnd^e,  presiding. 

Messra.  C.  E.  Cb0ikshakk  and  Frbd  H.  Atwood,  for  appol- 
Jant 

Messrs.  Tbnney,  Coffebn  &  Churoh,  and  Chablbs  L.  Bil- 
Lmos,  for  appellees. 

MoBAN,  P.  J.  Bonner  was  fined  $25  in  the  Superior  Court 
for  alleged  contempt  in  disobeying  an  order  of  the  court  com- 
manding him  to  appear  before  a  notary  pubh'c  to  testify  as  a 
witness. 

The  imposition  of  a  fine  for  contempt,  is  the  rendering  of 
judgment  in  a  criminal  case,  and  the  mode  provided  by  law 
for  obtaining  a  review  in  such  a  case  is  by  writ  of  error  and 
not  by  appeal;  but  as  errors  have  been  assigned  on  the  i*ccord 
which  has  been  filed  iiere,  and  as  counsel  for  the  prosecution 
have  argued  the  errors  thus  assigned  on  the  merits  in  their 
brief,  we  may  treat  the  case  as  here  oti  writ  of  error,  and 
disregard  the  irregularity.  De  Beukelaer  v.  The  People,  25 
111.  App.  460. 

Said  Bonner  was  defendant  in  a  creditor's  bill,  and  having 
answered  the  bill,  notice  was  given  by  complainant's  solicitors 
that  they  would  take  his — said  defendant's — deposition  before 
a  certain  notary  public.  A  subpoBna  issued  by  the  notary  at 
the  instance  of  complainant  in  the  suit,  was  served  upon  defend- 
ant, requiring  him  to  appear  and  testify  before  him  on  May 
16,  1890,  Ho  did  not  appear,  and  on  May  17th  the  notary 
filed  his  report  in  the  Superior  Court,  stating  the  fact  of  serv- 
ice of  the  sub])06na  on  defendant,  and  his  neglect  and  refusal 
to  appear,  and  an  attachment  against  defendant  for  contempt 
in  failing  to  obey  the  subpcena  was  asked  for.  The  matter  was 
continued  till  May  20th,  and  on  that  day  was  called  up,  a 
notice  that  it  would  be  so  called  up  having  been 'served  on 
Bonner's  solicitors,  but  not  on  him  personally,  so  far  as  appears 
from  the  record- 
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Od  said  2(Jth  day  of  May  the  court  entered  this  order  id 
the  creditor's  bill  case:  '^  On  motion  it  is  ordered  tliat 
Andrew  W.  Bonner  appear  as  a  witness  before  A.  A.  Oldfield, 
a  notary  public,  at  room  819  Qomo  Insurance  Company 
Building,  Chicago,  at  3  o'clock  p.  m.,  May  27,  1890,  to  testify 
herein.'' 

Defendant  did  not  attend  as  required  in  said  order,  and  on 
report  of  that  fact  to  the  court  by  the  notary,  an  attachment 
was  issued  for  him,  and  he  was  arrested,  and  on  June  7, 1890, 
the  following  order  was  entered:  "The  defendant,  Andrew 
W.  Bonner,  being  this  day  brought  into  court  under  the  writ 
of  attachment  for  contempt  of  this  court  lieretofore  issued 
against  him,  and  faih'ng  to  purge  liimself  of  said  contempt,  it 
is  ordered  by  the  court  that  said  defendant,  Andrew  W.  Bon- 
ner, be  and  he  is  hereby  fined  the  sum  of  $25  for  contempt 
of  court." 

Defendant  could  not  be  held  guilty  of  contempt  for  failing 
to  attend  before  the  notary  in  obedience  to  the  subpoena,  for 
the  reason  that  no  fees  were  tendered  to  him  at  the  time  the 
subpoena  was  served. 

Tlie  complainants  made  defendant  its  witness  and  subpoenaed 
him  to  testify  in  its  behalf. 

A  witness  will  not  be  punished  for  contempt  for  failing  to 
attend  as  a  witness  in  a  civil  case  unless  his  fees  have  been 
paid  or  tendered. 

^^  And  a  party  made  a  witness  by  his  adversary  is  as  much 
entitled  to  fees  as  a  condition  precedent  to  creating  a. duty  to 
attend,  as  a  third  person."  liapalje,  Law  of  Witnesses,  Sec 
802,  and  cases  cited. 

It  is  true  that  it  was  in  the  power  of  the  court,  in  tlie 
progress  of  the  suit,  to  order  defendant  to  appeai*  before  a 
proper  officer  and  submit  to  an  examination,  and  in  such  case, 
probably,  he  would  have  no  claim  for  fees.  But  the  oixler 
which  the  court  did  enter  does  not  appear  to  have  been 
brought  to  the  knowledge  of  the  defendant.  Notice  was 
served  on  his  solicitors  that  the  motion  for  an  attachment 
would  be  called  up,  and  then  instead  of  ordering  an  attach- 
ment for  the  refusal  to  obey  the  subjXBna,  the  court  entered 
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an  order  directing  defendant  to  appear  as  a  witness  on  a^ay 
named.  It  does  not  appear  that  defendant  was  in  court  when 
said  order  was  entered,  or  that  any  copy  of  it  was  ever  served 
upon  him.  Orders  on  which  process  for  contempt  may  after- 
ward issue,  should  be  personally  served.  1  Dan.,  Ch.Pr.,453; 
Eapalje  on  Contempts,  jSec.  87,  88;  Loup  v.  Gould,  17  Hun, 
585. 

A  party  can  not  be  in-  contempt  for  disobeying  an  order 
unless  he  has  knowledge  of  it.  The  record  wholly  fails  to 
show  that  defendant  had  such  knowledge  of  the  order,  for 
disobedience  to  which  he  has  been  fined. 

As  the  facts  are  made  to  appear  in  this  record,  the  judg- 
ment for  contempt  was  not  warranted,  and  the  same  must  be 
reversed. 

Judgment  reversed. 


Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany ET  AL. 
V. 

Isaac  Hoffert  et  al. 


BaiJroads — Side  Traeh — Laying  of,  under  Parol  Agreement — See,  5, 
Art.  3i  Constitution — Stan'  dk  C.  Ill,  Stats, ,  Railroads^  Sees,  64  and  121. 

1.  Courts  will  not  ordinarily  enforce  the  specific  performance  of  a  con- 
tract where  there  is  doubt  about  its  existence  and  terras. 

2.  Acts  referable  to  another  cause  or  origin,  are  not  to  be  treated  as 
part  performance  of  a  disputed  agreement. 

,3.  A  railroad  company  laying  a  side  track  upon  its  own  property  for 
the  benefit  of  another  under  a  parol  agreement,  the  expense  to  be  met  by 
such  other,  may  revoke  the  same  at  any  time;  whether  a  bill  was  presented, 
or  the  work   paid  for  or  not,  cuts  no  figure  in  such  cane. 

4.  In  the  case  presented,  in  view  of  the  evidence,  this  court  holds  that 
complainants  have  no  claim  which  the  law  can  enforce,  to  a  side  track  upon 
any  ground. 
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Appeal  from  tlie  Superior  Court  of  Cook  County;  the  Hon. 
EoiiEET  Jamiesom,  Judge,  presiding. 

Messrs.  Punt  B.  Smith  and  William  Elmore  Fosteb,  for 
appellants. 

Messrs.  Kichasd  S.  Thompsok  and  Elbert  IL  Gary,  for 
appellees. 

Gary,  J.  This  is  a  bill  filed  by  the  appellees,  Isaac  Hof- 
fert  and  William  Kirby,  partners,  and  Jane  S.  Haven  and 
otliers,  owners  of  the  fee  of  the  premises  occupied  by  Hof- 
fert  &  Kirby. 

The  record  shows  that  Haven  and  her  co-tenants  own  the 
fee  of  a  tract  122  feet  wide  cast  and  west,  b<:»unded  on  the 
east  by  Clark  street,  in  the  city  of  Chicago,  and  on  the  west 
by  tlie  track  of  the  appellants,  on  which  are  laid  many  rail- 
road tracks,  running  north  and  south;  on  the  north  by  Stoweil 
street,  and  on  the  south  by  a  line  parallel  thereto  and  19S 
feet  south  therefrom. 

That  portion  of  the  tract  of  the  appellants  which  adjoins 
the  tract  described,  was  conveyed  to  the  appellants  named  in 
the  title  above  and  another  railroad  company,  by  Haven  and 
her  co-tenants,  or  by  a  master  in  chancery  under  a  sale  in  a 
partition  suit  between  the  then  owners,  in  1S60  probably,  and 
tliere  was  then  probably  some  sort  of  written  agreement 
between  the  railroad  companies  and  the  then  owners,  for 
some  kind  of  railroad  facilities  to  be  furnished  by  the  railroad 
companies  for  the  convenient  use  of  the  tract  described. 
What  that  agreement  was,  if  any  there  were,  rests  in  parol 
evidence. 

The  persons  now  living,  who  had  any  connection  with  the 
business  on  the  part  of  the  railroad  companies,  deny  all 
recollection  of  any  agreement  at  all.  No  writings  are  pro- 
duced that  refer  to  any  such  agreement  The  witnesses  upon 
the  subject  for  the  appellees  are  three.  One  states  that  there 
was  a  guaranty  or  promise  affording  all  such  railway  facilities 
as  a  corporation  could  consistently  give  to  private  individuals; 
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another,  that  tliere  was  an  agreement  to  give  switching  facil- 
ities and  keep  a  switch  there  and  take  ears  under  certain 
circnrastances  pretty  deiinitely  bargained  for;  and  the  third, 
that  his  best  recollection  is,  that  there  was  an  agreement  for 
something  upon  the  subject  of  furnishing  raihoad  or  switch- 
ing facilities  to  the  tract  described.  Nothing  was  ever  done 
under  such  agreement,  nor  was  there  ever  any  application  to 
the  railroad  companies  to  do  anything  under  such  agreement 
before  the  controversy  which  is  the  subject  of  this  suit  began. 

In  1882  Hoffert  &  Kirby,  negotiating  with  Haven  and  her 
co-tenants  for  a  lease  of  a  part  of  the  tract  described,  seventy- 
five  feet  in  width  through  it  from  east  to  west,  did  make  • 
parol  arrangements  with  the  appellant  named,  for  a  side  track 
to  the  west  end  of  that  strip,  on  the  faith  of  which  they  took 
a  lease  for  twenty  years,  spent  $25,000  in  building  preparatory 
for  their  business,  got  the  side  track  and  used  it  until  Septem- 
ber, 1888,  when  the  appellants  took  it  up,  to  tlie  great  injury 
of  Hoffert  &  Kirby. 

January  24,  1889,  this  bill  was  filed  by  the  appellees  to 
have  that  side  track  restored  and  the  decree  gives  the  relief 
prayed. 

To  sustain  the  decree  the  appellees  rely  upon  three  several 
and  distinct  grounds : 

First:     The  agreement  with  Haven  and  her  co-tenants. 

Second:  The  agi'eement  and  performance  thereof  with 
Hoffert  &  Kirby. 

Third:  Sec.  6,  Art.  13,  of  the  Constitution,  relating  to 
railroads,  elevators,  public  warehouses,  coal  banks  and  coal 
yards,  and  Sees.  84  and  121,  as  collated  in  Starr  &  0.  111. 
Stats.,  title.  Railroads. 

Before  considering  these  various  grounds,  it  is  convenient 
to  sav  that  if  neither  of  them  is  siitHcient  in  itself,  then  it 
seems  so  evident,  that  we  shall  assume  that  the  weakness  of 
one  ground  is  not  helped  by  the  equal  weakness  of  another. 

Now,  as  to  the   first  ground,  this  bill  is   in  effect  for   the 
specific  performance  of  an  agreement  made  more  than  twenty 
two  years  before  the  bill  was  filed,  the  proof  of  which  is  so 
vague  and  indefinite  that  it  is  quite  impossible  now  to  asccr- 
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tain  what  were  its  terms.  No  part  performance  comes  in  aid 
of  ft,  for  what  was  dona  between  the  appellant  named  and 
Hoffert  &  Kirby  as  to  a  side  track  for  the  latter,  was  wholly 
without  reference  to  any  snch  agreement,  and  in  entire  igno- 
i*ance,  so  fur  as  the  evidence  shows,  by  all  then  concerned  in 
])utting  down  that  side  track,  that  any  such  agreement  had 
ever  been  claimed  by  anybody. 

In  Rector  v.  Rector,  5  Gilm.  105,  it  is  said :  "  After  a  long 
period  has  elapsed,  courts  will  bo  cautious  in  enforcing  the 
speciiic  performance  of  a  contract  where  there  is  any  real 
doubt  about  its  existence  and  its  terms,  and  especially  when 
the  contract  is  lost  or  destroyed,  it  should  be  made  satisfac- 
torily to  appear  what  were  the  substantial  conditions  and 
covenants  which  are  sought  to  be  enforced."  This  principle 
has  been  often  since  approved  by  the  Supreme  Court;  the  last 
time,  to  this  date,  in  Koch  v.  Nat.  Un.  Bldg.  Ass'n,  27  N  .E.  530. 
In  McCornack  v.  Sage,  87  III.  484,  where  Rector  v.  Rector 
is  cited,  it  is  also  decided  that  acts  referable  to  another  cause 
or  origin,  are  not  to  be  treated  as  part  performance  of  a  dis- 
puted agreement  This  iirst  ground  fails  to  support  the 
decree. 

As  to  the  second  ground,  the  parol  agreement  with  Hoffert 
&  Kirby  was  that  a  side  track  should  be  laid  by  the  railroad 
company,  the  expense  of  which  Hoffert  &  Kirby  should 
pay.  The  track  was  laid,  but  no  bill  ever  presented,  and  no 
payment  ever  made. 

Had  payment  been  made,  the  effect  of  the  arrangement 
would  have  been  simply  that  the  railroad  company,  by  parol, 
licensed  Hoffert  &  Kirby  to  maintain  a  side  track  upon  the 
})remiseR  of  the  company.  That  it  was  not  paid  for,  adds 
nothing  to  the  rights  of  Hoffert  <fe  Kirby.  -Payment  would 
have  been  an  additional  circumstance  in  aid  of  their  fii^eside 
equity.  Such  a  license  by  parol  is  revocable  at  the  will  of 
the  licensor,  and  a  court  of  equity  can  not  prevent  the  revo- 
cation, whatever  the  hardship. 

Nat.  Stock  Yards  v.  Wiggins  Ferry  Co.,  112  111,  384, 
covers  the  whole  ground,  and  tlie  opinion  there  on  the  rehear- 
ing shows  why  a  performance   by  the    licensee  under  the 
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license  does  not  take  the  case  out  of  tlie  statute  of  frauds,  the 
reason  being  that  there  is  no  agreement  for  anything  more 
than  a  parol  license,  which  in  itself  is  revocable.  So  the 
second  ground  likewise  fails. 

As  to  the  last  ground  under  the  provisions  of  the  constitu- 
tion and  statute  referred  to,  Hoffert  &  Kirby  had  no  ele- 
vator, public  warehouse,  coal  bank  or  coal  yard,  nor  did 
they  receive  grain  in  bulk.  There  may  be  ^n  inference  from 
some  of  the  evidence  that  they  did  receive  on  storage  prop- 
erty of  others,  but  it  is  very  slight.  Their  business  was  mak- 
ing!: cider,  in  which  business  they  handled  great  quantities  of 
apples.  But  whatever  other  business  they  did  than  making 
cider,  they  kept  no  public  warehouse,  so  far  as  any  evidence 
shows,  for  grain  storage;  nor  was  their  warehouse  a  stop- 
ping place  established  for  receiving  and  discharging  way  pas- 
sengers and  freight. 

The  brief  of  the  appellees  as  to  this  ground  for  the  decree, 

does  not  impress  us  as  being  very  much  in  earnest,  and  we 

w^ill  not  labor  the  matter,  but  hold  that  the  appellees  have  no 

claim  which  the  law   can  enforce   to  a  side  track  upon  any 

ground.     The  decree   is  therefore   reversed '  and    the  cnsie 

remanded,  with  directions  to  dismiss  the  bill  at  the  cost  of  the 

appellees. 

Heversed  and  remanded. 
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Harvey  L.  Hopkins,  Impleaded,  etc.,  |  I?  ^j 

V. 

George  Van  Zandt. 


Contracts — Note — Consideration — Failure  of-^haraeter  of  Paper, 

1.  It  is  a  requisite  of  commercial  paper  that  it  must  be  payable  abso- 
lutely and  at  all  events. 

2.  Any  memorandum  designed  to  control  the  operation  of  a  note 
written  on  any  part  of  its  face,  will  constitute  a  part  of  it,  and  in  constru- 
infir  the  le^al  effect  and  determininf?  the  character  of  the  instrument,  such 
memorandum  must  be  considered  in  connection  with  the  rest  of  the  writing. 


036  Appellate  Courts  of  Illinois. 

- 

Vol.  40.]  Hopkins  v.  Vnn  Zandt 

[Opinion  filed  June  2,  1891.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes^  Judge,  presiding. 

The  declaration  in  this  action  was  the  ordinary  form  in 
assumpsit  upon  a  negotiable  promissory  note,  with  count  for 
first  indorsee  against  makers  and  the  common  counts. 

The  pleas  were  non  assumpsit,  a  plea  of  failure  of  consid- 
eration, setting  up  that  the  note  was  given  to  Schuler,  the  payee 
named  therein,  for  purchase  of  certificate  No.  113,  for 
fifty  sliares  of  stock  in  Hopkins  Manufacturing  Company,  in 
case  Schuler  should  wish  to  sell  at  maturity  of  note;  that 
the  certificate  was  never  delivered  nor  tendered,  and  a  plea 
alleging  the  execution  was  obtained  by  fraud,  covin  and  deceit. 

The  instrument  declared  on  and  admitted  in  evidence  is  as 
follows: 

<'  $5,000.  Chicago,  August  15,  1882. 

**  On  the  first  day  of  July  next  after  date,  we  promise  to 
pay  to  the  order  of  H.  B.  Schuler,  five  thousand  dollars,  at 
the  Commercial  Nat.  Bank,  with  interest  at  six  per  cent  per 
annum.    Value  received, 

"  Harvey  L.  Hopkins, 
"  Daniel  B.  Whitaore, 
**  Wm.  F.  Tucker. 
"No Due 

"Ctf.  of  stock  No.  113  for  50  shares  of  stock  in  the  Hopkins 
Mfg.  Co.,  to  be  surrendered  on  payment  of  this  note. 

"  Endorsed :     Pay  to  the  order  of  George  Van  Zandt. 

"  H.  B.  Schuler.^' 

The  case  was  tried  by  the  court  without  a  jury. 

The  defendants  introduced  evidence  tending  to  show  that 
no  money  or  thing  of  value  passed  from  Schuler  to  either 
one  of  the  makers  of  the  note;  that  said  Schuler  had  sub- 
scribed for  certain  shares  of  stock  in  the  Hopkins  Mannfac- 
turing  Company,  but  refused  to  pay  for  the  same  unless  the 
makers,  who  were  directors  of  the  company,  would  undertake 
to  relieve  him  of  the  stock  within  a  year.     He  was  to  deliver 
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up  the  stock  in  case  be  chose  to  insist  on  payment  of  the  note. 
To  show  this  understanding,  the  memorandum  was  affixed  to 
the  note  before  signing.  The  certificate  of  stock  No.  113 
was  never  the  property  of  the  makers  of  tlie  note. 

Tlie  following  propositions  of  law  were  asked  by  the 
defendants: 

1.  Defendant?,  Hopkins  and  Tucker,  ask  the  court  to  hold, 
as  a  proposition  of  law,  that  the  memorandum  at  the  foot  of 
said  supposed  note  was  and  is  a  component  part  of  the  con- 
tract entered  into  by  the  parties  to  said  note. 

Held,  to  this  extent,  that  before  judgment  entered  plaintiff 
must  surrender,  or  offer  to  surrender,  certificates  of  stock  in 
question. 

2.  Said  defendants  further  ask  the  court  to  hold  that  the 
obligation  to  pay  the  sum  of  $5,000  and  interest,  was  and  is 
no  more  binding  on  the  signers  of  said  note  than  was  and  is 
the  obligation  of  the  holder  thereof  to  surrender  said  stock 
certificate  described  in  said  memorandum. 

Held,  to  this  extent,  that  before  judgment  entered,  plaintiff 
must  surrender,  or  offer  to  siUTcnder,  the  certificate  of  stock 
in  question.  ^  ^ 

3.  Said  defendants  further  ask  the  court  to  hold  that  the 
money  named  in  said  note  was  not  payable  absolutely  and 
without  condition  upon  the  3d  of  July,  1883,  under  the  terms 
of  the  contract  between  the  payee  and  signers  of  said  note. 

Kefused;  exception  by  defendants. 

4.  Said  defendants  further  ask  the  court  to  hold  that  the 
placing  of  said  memorandum  at  the  foot  of  said  note  before 
the  signing  thereof  rendered  said  note  unnegotiable. 

Refused;  exception  by  defendants, 

5.  Said  defendants  further  ask  the  court  to  hold  that  the 
said  supposed  note  is  not  and  never  was  a  negotiable  instru- 
ment. 

Refused;  exception  by  defendants. 

6.  Said  defendants  further  ask  tlie  court  to  hold  that  the 
plaintiff,  George  Van  Zandt,  has  not  shown  any  legal  title  to 
said  supposed  cause  of  action  set  up  in  plaintiff's  declaration. 

Refused;  exception  by  defendants. 
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7.  Said  defendants  further  ask  the  court  to  hold  that&iud 
George  Van  Zandt  is  not  entitled  to  maintain  this  action  in 
liis  own  name. 

Refused :  exception  by  defendants. 

Finding  for  plaintiff  and  damages  assessed  at  $6,018. 

Exception  by  defendants. 

Messrs.  C.  C.  BoxxKY  and  L.  M.  Painb,  for  plaintiff  in 
error. 


Mr.  IIowAKD  Henderson,  for  defendant  in  error. 

MoRAx,  P.  J.  Plaintiffs  in  error  contend  that  the  instrn- 
ment  sncd  on  is  not  a  negotiable  promissory  note,  but  is  a 
mere  cliMse  in  action,  tlie  money  mentioned  therein  payable 
vT\]j  on  the  condition  of  compliance  with  the  memorandnm  at 
tlie  foot  of  the  note.  We  are  of  opinion  that  this  position  is 
correct.  It  is'*a  requisite  of  commercial  pa|>er;  that  it  must 
be  }>ayable  ab>o'ntely  and  at  all  events.  If  the  payment  is 
made  to  be  dcj  endent  u|K)n  any  contingent  event,  the  instru- 
ment ceases  to  be  commercial  )>a|)er.  In  order  to  be  negoti- 
able the  payment  must  be  unconditional!"  Tiedeman  on 
Com.  Paper,  Sec,  25;  Gillian  v.  Meyers,  31  III.  525. 

Any  memorandum  designed  to  control  the  operation  of  tlie 
note,  written  on  any  part  of  its  face,  "within  the  four  cornere 
thereof,"  will  constitute  a  yart  of  it,  and  in  construing  the 
loiTil  effect  and  determining  the  character  of  the  instrument, 
such  memorandum  must  be  considered  in  connection  with  the 
rest  of  the  writing. 

This  is  established  by  all  the  text  books  on  the  subject  of 
no i;o liable  instruments,  and  by  numerous  adjudged  cases 
abmidantly  cited  in  the  brief  for  plaintiff  in  error.  See  Cos- 
tollo  V.  Crowell,  127  Mass,  203;  Blake  v.  Coleman,  22  Wis. 
4U»;  Cook  V.  Kelsey,  19  N,  Y.  415;  Prins  v.  S.  B.  L.  Co., 
20  111.  A)>p.  23i>. 

Reading  tlie  memorandum  on  the  instrument  in  suit,  in 
oonnociion  with  the  rest  of  the  writing,  it  shows  that  the 
sun^ender  of  the  certificate  of  stock  mentioned  therein  is  to 
be  made  on  payment  of  the  note.     Surrender  or  readiness  to 
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surrender  the  stock  certificate  must  necessarily  be  alleged  and 
proved  in  order  to  entitle  the  payee  to  recover  on  the  instru- 
ment. Tiie  ]>ayment  of  the  money  and  the  surrender  of  the 
stock  are  to  be  contemporaneous  acts,  and  the  performance 
of  the  one  can  not  be  required  without  the  performance 
of  the  other  or  an  offer  to  perform  it 

The  money,  then,  is  not  to  be  paid  absolutely,  but  only  on 
the  surrender  of  the  stock  certificate,  and  so  the  writing 
lacks  that  element  necessary  to  negotiability,  to  wit,  pay- 
ment at  all  events  of  a  sum  certain,  at  a  time  certain. 

In  Consederant  v.  Brusbane,  14  How.  Pr.  Eep.  487,  the 
note  sued  on,  read : 

"  New  York,  March  1, 1856. 

"  On  the  1st  day  of  July,  1856,  I  promise  to  pay  to  V. 
Consederant,  as  executive  agent  of  the  Company  Bureau, 
Guillon,  Qoden  &  Co.,  the  sum  of  five  thousand  dollars,  for 
which  I  am  to  receive  stock  of  said  company,  known  as 
premium  stock,  to  the  amount  of  five  thousand  dollars,  value 
received." 

The  court  said  :  "  Where  an  instniment  in  the  form  of  a 
promissory  note  in  other  respects,  states  the  consideration  of 
it,  and  that  such  consideration  had  nut  been  received,  and  also 
states  or  clearly  implies  that  it  is  to  be  transferred  when  the 
money  is  to  be  paid,  such  money  is  not  payable  unless  a  tender 
of  the  consideration  is  made,  and  therefore  the  money  is  not 
payable  absolutely  and  at  all  events."  See  also  Fletcher  v. 
Thompson,  55  N.  H.  308. 

In  Cook  V.  Saterlee,  6  Cowan,  108,  which  is  cited  with 
approval  in  Gillian  v.  Meyers,  supra^  the  action  was  on  an 
accepted  bill  of  exchange,  in  which  the  acceptors  were  directed 
to  pay  the  plaintiff  the  sum  of  $400,  and  take  up  the  drawer's 
note  of  a  certain  date  held  by  the  payee  for  that  amount. 
The  court  said  :  "The  payment  of  the  money  and  taking  up 
the  note  must  be  simultaneous  acts.  The  acceptors  could  not 
take  up  the  note  until  it  was  presented,  nor  were  they  bound 
to  pay  the  money  until  the  plaintiff  was  ready.  The  instru- 
ment was  payable  on  a  contingency,  and  is  the  same  as  if  it 
had  been  said :     "  Fay  W.  C.  $400  on  his  giving  up  our 
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note."     See  also  Srailie  v.  Stevens,  39  Yt  315;  Benedict  v. 
Cowdon,  49  N.  Y.  396. 

Defendant  in  error  contends  that  the  memorandum  on  this 
note^nust  be  read  as  referring  to  collateral  security,  i.  e,, 
that  the  stock  to  be  surrendered  was  held  as  collateral  secu- 
rity for  the  note.  We  can  not  assent  to  this  contention. 
There  is  no  allusion  in  the  writing  to  security  or  to  collat- 
eral. The  certificate  of  stock  is  to  be  surrendered  or  deliv- 
ered, but  there  is  nothing  from  which  we  can  infer  that  such 
surrender  is  a  mere  restoring  or  return  to  former  holders  or 
owners  of  the  said  certificate. 

The  memorandum  is  not  ambiguous.  True,  it  does  not 
state  at  length  the  reasons  for  its  being  written,  and  that  was 
unnecessary.  It  plainly  specifies  what  the  payee  is  to  do 
when  the  money  is  paid,  and  that  is  sufficient. 

The  instrument  is  not  negotiable,  and  this  action  can  not 
be  maintained. 

The  judgment  will  therefore  be  reversed. 

Judffineiit  reversed. 


First  National  Bank  of  Chicago 

V. 

Northwestern  National  Bank  of  Chicago. 

Negotia h le  In stvuments — Checks — Forg eries. 

1.  A  bank  is  bound  to  Icnow  the  sigfnatures  of  ita  depositors. 

2.  The  indorser  of  nesrotiable  paper  guarantees  the  genaineness  of  the 
signatures  of  all  preceding  indorsements. 

3.  Tlie  certifying  of  a  check  by  a  bank  amounts  to  an  acknowledgment 
of  the  genuineness  of  the  signature  of  the  maker,  and  that  he  had  sufEcient 
funds  to  his  credit  to  cover  the  same,  but  it  is  not  any  certificate  that  the 
signature  of  the  payee  (hereon  was  genuine. 

4.  Where  a  bank,  for  the  purpose  of  obtaining  payment  of  a  check  upon 
another  bank,  indorses  the  same,  it  guarantees  the  genuineness  of  all  pre- 
ceding signatures,  and  it  thereby  becomes  liable  for  genuineneffl  ot  the 
signature  purporting  to  be  tha  of  the  maker. 
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[Opinion  filed  June  2,  1891.] 

Appeax  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Suit  was  brought  by  the  appellee  against  the  appellant 
upon  five  checks,  purporting  to  be  drawn  by  the  Western 
Union  Telephone  Company  upon  the  Northwestern  National 
Bank.  Four  of  these  checks  were  made  payable  to  the  order 
of  ''F.  P.  Boss,  Manager"  and  one  was  drawn,  payable  to  the 
order  of  "  C.  H.  Wilson,  A,  G.,  Supt." 

These  checks  were  received  by  appellant  in  the  re^ilar 
course  of  business,  being  deposited  with  it  by  Chapin  &  Gore, 
who  were  regular  depositors  with  it.  Appellant  indorsed 
them:  "Pay  through  Chicago  Clearing  House  only  to  First 
National  Bank,"  and  they,  being  by  the  clearing  house  pre- 
sented to  appellee,  were  by  it  paid. 

Some  twenty  days  afterward  it  was  discovered  that  the 
checks  were  forgeries;  the  signatures  of  the  makers.  The 
Telephone  Co.,  and  that  of  the  payees,  Wilson  and  Ross,  being 
also  forgeries.  Thereupon  the  Northwestern  brought  suit 
against  the  First  National  Bank.  A  recoverv  was  had  and 
the  defendant  below  prosecutes  this  appeal. 

Messrs.  Eemy  &  Mann,  for  appellant. 

Mr.  Charles  M.  Sturges,  for  appellee. 

Waterman,  J.  That  the  indorser  of  negotiable  paper 
guarantees  the  genuineness  of  the  signatures  of  all  preceding 
indorsements,  is  undisputed.  2  Parsons  on  Notes  and  Bills, 
688;  Daniel  on  Negotiable  Instruments,  Sec.  1557;  Bigeic^ 
on  Estoppel. 

The  First  National  Bank  by  its  indorsement  guaranteed 
that  all  the  preceding  indorsements  were  genuine.  But  a 
bank  is  bound  to  know  the  signatures  of  its  depositors,  and 
when  these  checks  were  presented  to  appellee  it  was  bound 
to  know  that  the  apparent  signatures  of  the  Telephone  Com- 
pany were  forgeries. 
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Notwithstanding  this  knowledge  it  paid  the  checks.  Ap{)cl- 
laiit  therefore  claims  that  although  it  has  received  the  money 
npon  this  forged  paper,  appellee  can  not  now  deny  that  the 
signatures  of  the  Telephone  Company,  or  of  the  payees,  were 
genuine. 

If  the  signatures  of  the  Telephone  Company  had  been  gen- 
uine, tlien,  admittedly,  appellant  would  have  had  no  defense; 
if  it  has  any  now  it  is  based  entirely  upon  the  fact  of  the  for- 
gery of  the  name  of  the  maker.  If  appellant  had  lost  any- 
thing by  reason  of  the  failure  of  appellee  to  at  once  discover 
the  forgery  or  by  its  payment  of  the  checks,  the  case  would 
present  a  different  aspect;  but  it  has  lost  nothing  by  reason 
of  anything  that  appellee  has  done. 

It  had  in  its  hands  some  forged,  worthless  paper;  it  has 
obtained  payment  tliereon;  and  when  it  pays  back  the  money 
it  so  received  it  will  be  entitled  to  have  restored  to  it  tlie 
forged  paper  it  parted  with,  and  can  then  demand  reimburse- 
ment from  Chapin  &  Gore,  who  indorsed  these  checks  to  it. 

Two  of  the  checks  were  certified  by  appellee  before  they 
were  transferred  to  Chapin  &  Gore;  this,  doubtless,  was  an 
acknowledgment  of  the  genuineness  of  the  signature  of  the 
maker,  and  that  he  had  sufBcient  funds  to  his  credit  to  cover 
these  drafts;  but  it  was  not  any  certiticate  that  the  signatures 
of  the  payees  thereon  were  genuine;  that  was  a  matter  con- 
cerning which  the  bank  had  not  presumptively  any  knowl- 
edge, or  to  which  it  made  by  the  certification  either 
representation  or  undertaking,  and  was  a  matter  which  who- 
ever took  these  checks  knew  he  might  be  required  to  guarantee 
before  he  could  obtain  payment  thereon. 

The  recent  case  of  Vagleino  v.  Bank  of  England,  Law 
Reports,  22  Queen's  Bench  Division,  103,  and  the  same  ease 
upon  appeal  in  Yol.  23,  243,  is  in  many  respects  similar  to 
this,  being  an  action  upon  bills  of  exchange,  the  names  of  the 
drawer  and  payees  being  forgeries,  which  had  been  paid  by 
the  bank  after  the  genuine  acceptance  of  the  drawee  had  been 
))laced  thereon.  The  forgeries  amounted  to  the  sum  of 
£71,500.  The  conclusion  reached  was  that  the  acceptor,  Vag- 
leino, could   not  be  charged  with  payment  made  by  the  bank 
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upon  forged  signatures  of  payees  who  were,  as  in  the  case  at 
bar,  real  persons;  that  the  acceptor  was  bound  to  know  the 
signature  of  the  drawer,  and  by  his  acceptance  was  estopped 
to  deny  it,  but  the  bank  as  purchaser  of  the  bills  could  charge 
them  to  Vagleino  only  upon  proof  of  the  genuineness  of  the 
signatures  of  the  payees. 

The  judgment  of  the  court  below  is  afl5rmed. 

Judgment  affirmed. 


George  F.  Harding 

V. 

Henry  H.  Fuller, 
Same 

V. 

John  B.  Skinner, 


Pracfiee — Interlocutory  Orders^ 

1.  No  appeal  lies  from  an  interlocutory  order  permitting  an  amend- 
ment. 

2.  A  petition  nnder  the  Burnt  Record  Act  may  be  maintained  for  the 
restoration  of  the  record  of  one  deed.  The  petitioner's  chain  of  title  need 
not  necessarily  be  set  forth,  nor  is  it  necessary  that  there  should  be  any 
defendant  to  such  petition,  and  defendants  named  need  not  be  hostile  to 
petitioner. 

8.  For  the  purpose  of  preserving  the  reB  intactt  a  court  may,  by  pre- 
liminary injunction,  restrain  interference  therewith. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  tlie  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoBTONj  Judge,  presiding. 

Mr.  William  J.  Ammen,  for  appellant 

Mr.  A.  M.  Penob,  for  appellees. 
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Per  Curiam,  The  statute  under  which  the  petitions  in 
these  cases  were  filed,  commonly  known  as  the  "  Burnt  Rec- 
ord Act,"  does  not  require  that  the  petitioner's  chain  of  title 
shall  be  set  forth,  or  that  all  of  the  records  concerning  such 
title  that  have  been  destroyed  shall  be  restored.  A  petition 
may  be  maintained  for  the  restoration  of  the  record  of  one 
deed.  Nor  is  it  necessary  to  the  maintenance  of  such  a 
pi^tition  that  there  shall  be  any  defendant  thereto;  the  facts 
may  be  such  that  properly  no  person  could  be  made  a  defend- 
ant, and  if  defendants  are  named,  they  need  not  necessarily 
be  actually  hostile  to  the  petitioner. 

The  facts  existing,  justifying  the  filing  of  such  petition,  the 
court  is  vested  with  power  to  determine  and  decree  in  whom 
the  title  to  the  lands  named,  of  which  the  record  of  title  has 
been  destroyed,  is  vested;  and  being  thus  authorized  a  court 
of  chancery,  which  delights  to  do  complete  justice  and  not  by 
lialves,  will  go  on  and  do  what  to  right  and  equity  appertain 
in  the  premises. 

For  the  purpose  of  preserving  the  res  intact,  the  court  may 
by  preliminary  injunction  restrain  interference  therewith,  as 
has  been  done  in  these  cases. 

That  the  building  of  houses  or  fences  on  the  lands  in  con- 
troversy might  not  greatly  damage  the  same,  this  court  can 
not  assume. 

When  the  trial  of  the  case  is  had,  the  court  will  render  only 
such  decree  as,  under  the  circumstances  then  made  to  apjiear, 
it  ought.  Its  injunction  has  been  issued  that  there  may  then 
be  nothing  in  the  way  to  prevent  its  doing  complete  justice. 

Had  an  appeal  actually  been  perfected  before  the  new  affi- 
davit to  the  bill  was  filed,  the  new  afiidavit  would  not  now  be 
considered;  but  as  the  case  stands  the  injunction  is  based  upon 
a  bill  properly  verified. 

No  appeal  lies  from  an  interlocutory  order  permitting  an 
amendment    The  orders  granting  the  injunction  are  affirmed. 

Orders  affvrmed. 
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Frederick  Cogswell 

V. 

Robert  J.  Hoguet  et  al. 

Practice —  Verdict — Evidence. 

1.  A  complaint  that  a  witness  in  a  given  case  was  not  sworn,  can 
not  be  primarily  made  herein. 

2.  Nor  in  the  trial  court  after  verdict,  where  the  fact  was  known  to 
counsel  before  the  case  was  given  to  the  jury. 

[Opinion  filed  June  2,  1891.] 

In  ekrob  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Weiglet,  Bulkley  &  Gkay,  and  Geobge  R.  Gbant, 
for  plaintiff  in  error. 

Messrs.  Eemy  &  Mann,  for  defendants  in  error. 

Mohan,  P.  J.  The  ground  on  which  this  writ  of  error  is 
prosecuted  is  that  there  was  no  evidence  before  the  jury  on 
which  to  find  a  verdict.  The  bill  of  exceptions  recites  that 
the  plaintiff  introduced  the  following  testimony : 

"Mr.  Brooks:  Gentlemen  of  the  jury^  this  is  an  action 
brought  by  the  plaintiff  in  this  case  against  the  defendant  for 
recovery  for  a  bill  of  goods;  I  presented  the  bill  to  the 
defendant,  and  he  admitted  that  he  owed  it. 

The  Court:     That  will  do;  what  is  the  amount  due? 

Mr.  Brooks :    $753.65. 

The  Court:  Gentlemen  of  the  jury,  that  will  be  your 
verdict. 

Which  was  all  the  evidence  offered  in  said  cause.  Where- 
upon the  jury  rendered  a  verdict  for  $753.65,  and  the  court 
entered  judgment  against  the  defendant  for  said  amount." 

The  bill  of  exceptions  further  shows  that  defendant  made 
a  motion  "  to  vacate  said  judgment,"  but  the  court  overruled 
the  same  and  defendant  excepted. 
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It  IB  conteDded  that  Brooks  was  not  sworn  and  therefore 
there  was  no  evidence.  It  does  not  appear  from  the  record 
that  he  was  not  sworn,  and  the  bill  of  exceptions  which  is 
defendant's  pleading,  calls  his  statement  *'  testimony. "  But  if 
he  was  not  sworn,  counsel  for  plaintiff  in  error,  who  was 
present  at  the  trial,  was  bonnd  to  call  that  fact  to  the  atten- 
tion of  the  court,  and  the  omission  would  no  donbt  have  been 
at  once  remedied. 

The  record  shows  no  objection  to  the  witness'  statement 
being  made,  and  counsel  let  the  case  go  to  verdict  and  judg- 
ment before  he  interposed,  and  then  by  a  motion  in  a  form 
not  calculated  to  raise  the  point  Indeed  it  does  not  ap|)ear 
that  the  objection  was  ever  made  till  it  appeared  in  the  brief 
in  this  court  The  objection  comes  too  late.  It  would  be 
too  late  in  the  trial  court  after  verdict,  where  the  fact  was 
known  to  counsel  before  the  case  was  given  to  the  jury. 
Cady  V.  Norton,  14  Pick.  236;  Slaughter  v.  Whitelock,  12 
Ind."  33S;  Xesbitt  v.  Dalian,  7  Gill  &  J.  494;  Lawrence  v 
nought  on,  5  Johns.  129. 

There  is  no  available  error,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Charles  Sparre 
Wtllys  Abbott,  Assignee. 

In  9o1rtn  cff — Preference, 

In  the  caw  presented,  thu  conrt  holds  b»  erroneous  an  order  declaring  a 
certain  judgment  void  as  a  preference,  and  that  the  lien  thereof  and  the 
execution  thereunder  must  be  allowed  to  stand. 

[Opinion  filed  June  2,  1891.] 

Ik  krsos  to  the  County  Court  of  Cook  County;  the  Hon. 
BicHA£D  PssNDiiLRGAST,  Judge,  presiding. 
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Sparre  v.  Abbott. 
Messrs.  Clifford  &  Smith,  for  plaintiff  in  error. 

Mr.  John  B.  Skinner,  for  the  defendant  in  error. 

Waterman,  J.  Four  judgments  having  been  entered, 
against  one  Halvor  S.  Paulsen,  the  sheriff  took  the  four  exe- 
cutions issued  thereon,  went  to  Paulsen,  told  him  he  ought  to 
pay  the  same,  and  upon  his  reply  that  he  could  not,  advised 
him  to  make  an  assignment,  which  he  did. 

Upon  application  of  the  assignee  the  lien  of  two  of  the 
judgments  was  set  aside,  it  being  recited  in  the  order  that 
they  were  entered  collusively  and  in  contemplation  of  and 
with  knowledge  that  the  assignment  was  about  to  be  made. 
From  this  Charles  Sparre  alone  appeals. 

It  is  sufficient  to  say  that  in  the  record  brought  to  this  court 
there  is  no  evidence  whatever  to  sustain  such  finding.  The 
only  contention  of  counsel  for  appellee  is  that  the  sheriff  was 
directed  to  hold  and  not  levy  the  executions  issued  on  these 
judgments  and  that  therefore  they  did  not  become  liens. 

Whatever  may  have  been  said  at  the  time  the  executions 
were  delivered  to  the  sheriff,  it  is  unmistakable  that  before  any 
assignment  was  made  the  sheriff  was  directed  to  levy  on  all 
the  writs;  moreover  the  petition  to  set  aside  the  lien  of  the 
judgments  proceeds  entirely  upon  the  theory  that  they  were 
in  fraud  of  the  insolvent  law,  and  tliere  is  no  allegation  that 
the  sheriff  had  them  with  directions  not  to  levy. 

The  order  of  the  County  Court  declaring  the  said  judg- 
ment of  Charles  Sparre  void  as  a  preference  is  reversed  and 
the  cause  remanded  witW  directions  that  the  lien  of  the  said 
iudgment  and  execution  of  the  said  Charles  Sparre  be  allowed 
to  stand. 

•  Heveraed  and  remanded  with  directions. 
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V. 

Olive  Green  et  al. 

Practice—Service  of  Process — SheriJJTs  Return — Failure  to  File  Decla^ 
ration. 

1.  The  pheriiF's  return  is  conclusive  as  to  the  service  of  process  upon  a 
given  defendant. 

2.  The  omission  to  file  a  declaration  in  a  given  ca^e  is  fatal. 

3.  The  filing  of  a  blank  form  of  a  dechiration  is  of  no  avail. 

4.  In  the  aWncA  of  a  declaration  from  the  files,  the  presumption  will 
be  that  none  was  filed. 

[Opinion  filed  June  2,  1891.] 

In  ekror  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  £.  Gary,  Judge,  presiding. 

Messrs.  Thornton  &  Chanckllor,  for  plaintiff  in  error. 
Messrs.  Cratty  Bros.  &  Ashcraft,  for  defendants  in  error. 

Waterman,  J.  It  must  be  presumed  plaintiff  in  error  was 
duly  served  with  process;  the  return  of  the  sheriff  is  at  law 
conclusive  in  this  regard.  Harrison  v.  Hart,  21  111.  App. 
348;  Lutch  v.  Colson,  8  III.  App.  458;  Fitzgerald  v.  Kimball, 
86  111.  396;  Hunter  v.  Stoneburner,  92  111.  75. 

Nevertheless  the  judgment  rendered  must  be  reversed, 
because  it  appears  from  the  record  that  the  plaintiff  below 
was  not  entitled  to  take  the  judgment  he  did.  Garden  City 
Ins.  Co.  V.  Stewart,  79  III.  259. 

Only  a  blank  form  for  a  declaration  was  filed:  this  it  is 
admitted  can  not  be  considered  a  declaration,  but  it  is  insisted 
that  in  this  proceeding  this  court  must  presume  that  a  decla- 
ration was  filed,  and  having  been  lost,  does  not  now  appear. 

If  this  court  is  to  indulge  any  presumption  as  to  things  not 
found  in  the  record,  it  must,  in  order  to  sustain  this  judg- 
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merit,  not  only  presume  that  a  declaration  was  filed,  but  that 
it  was  in  all  respects  sufficient  to  sustain  the  judgment;  which 
presumption  would  be  equivalent  to  holding  that  a  judgment 
is  most  secure  when  no  declaration  upon  which  it  is  based 
can  be  found.  If  a  declaration  exists,  it  may  contain  defects 
fatal  to  the  judgment,  but  defects  to  a  declaration,  no  trace 
of  which  exists,  can  not  be  pointed  out. 

If  a  declaration  was  tiled  and  has  been  lost,  the  plaintifiE 
below  is  entitled  to  have  it  restored;  but  no  steps  to  restore 
such  essential  part  of  the  record  seem  to  have  been  taken, 
and  the  record  before  us  is  of  a  judgment  entered  in  a  case 
where  no  declaration  had  been  filed;  the  omission  is  fatal  and 
is  not  covered  by  the  statute  of  amendments  and  jeofails. 

He  versed  a7id  rernatided. 


Hawkes  Glass    Beveling  &   Silvering  Coj^pany 

V. 

Bohn  Manufacturing  Company. 


Sales — Corporation — Power  to  Make  Contract* 

In  an  action  brouprht  to  recover  for  the  failure  of  defenrlnnt  to  deliver 
certain  glass  under  a  contract  duly  entered  into,  it  contending  thai  it  had 
no  power  to  enter  into  the  same,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff.    . 

[Opinion  filed  June  2,  1891.] 

In  error  to  the  Superior  Court  of  Cook  Countyj  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Fry  &  Babb,  for  plaintiflf  in  eiTor. 

This  case  must  be  affirmed  or  reversed,  upon  the  determina- 
tion alone,  of  the  question  of  ultra  vires,  without  regard  to 
any  question  of  estoppel,  or  right  of  plaintiff  in  error  to  raise 
the  question  of  ultra  vires. 
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Tlie  contract  in  question  was  nltra  vires  and  void.  Alex- 
ander w  Caiildwell,  83  X.  Y.  480;  Lydenborough  G.  Co.  v. 
JIass.  G.  Co.,  Ill  Mass.  315;  Westinghonse  M.  Co.  v.  Wilkin- 
son, 79  Ala.  312;  Downing  v.  Mount  Washington  Koad  Co., 
^^  N.  H,  tf3(>;  Wiswall  v.  Greenville,  etc.,  R.  Co.  3  Jones' Eq. 
(X.  C.)»  183;  Smith  v.  State,  31  Iowa,  493;  Watchorn  v. 
Langford,  3  Camp.  422;  Ashbnrj  Ry.  Car  &  Iron  Co.  v. 
Riche,  Law  Rep.  Eng.  &  Ir.  App.  Cas.,  Vol.  7,  653;  Green's 
Brice's  Ultra  Tires,  1880,79;  Pond  v.  Sheean,  132  111.  312; 
Bishop  on  Contracts,  Last  Ed.,  Sec.  487;  Henderson  v.  Palmer, 
71  III.  5S3;  Tenney  v.  Foote,  95  III.  99. 

Tlie  judgment  may  be  reversed  although  it  has  been  paid 
without  execution.  Hatch  v.  Jacobson,  94  III.  584 ;  Rich- 
eson  v.  Ryan,  14  III,  74 ;  Page  v.  The  Peoi)le,  99  Hi.  425. 

It  apjKjaring  of  record  in  this  court  that  defendant  in  error 
Ci»llccted  $401.16  on  the  erroneous  judgment,  judgment 
should,  on  reversal,  be  entered  in  this  court  in  favor  of  the 
plaintiff  in  error  for  $401.16.  Powell  on  Appellate  Proceed- 
ings, 2^S  and  2:S9;  Tidd's  Practice,  Vol.  2,  p.  1,  186;  Bk.  of 
U.  S.  V.  Bk.  of  Washington,  6  Peters,  8. 

Me^rs.  CoNovER,  Shedd  &  Undebwood,  for  defendant  in 
error. 

1.  A  corporation  may  exercise  not  only  the  powers 
expressly  granted  by  its  charter,  but  also  such  incidental 
powei-s  as  are  necessary  to  carry  into  effect  those  specifically 
conferred.  Green's  Brico's  Ultra  Vires,  pp.  86,  90,  91,  94; 
Olid  well  v.  City  of  Alton,  33  111.  416;  West  v.  Menard  Co. 
Asrl.  Board,  82  111.  705;  Wheeler  v.  San  Francisco  &  A.  R. 
li.  Co.,  31  Cal.  65;  Chicago  Building  Society  v.  Crowell,  65 
111.  4:>3;  Shrewsbury  &  B.  Ry.  Co.  v.  X.  W.  Ry.  Co.,  6 
House  of  Li^rds  Cases,  113-124. 

2.  Trans;iotions  which,  prhna  facie^  appear  to  be  wholly 
foroi^'u  to  the  business  for  which  a  corporation  was  formed, 
nuiv  vet  cv>me  within  its  implied  incidental  powers  if  they 
aiv  auxiliary  to  any  legitimate  purpose  of  the  company,  and 
r\\i:ivUKibly  adapted  to  attain  the  same.  Morawetz  on  Corpora- 
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tions,  Sec.  364;  Angell  &  Ames  on  Corporations,  pp.  255,  256 ; 
Sutro  T.  Co.  V.  Segregated  Belcher  M.  Co.,  8  Am.  &  Eng. 
Corp.  Cas.,  217;  Madison,  etc.,  P.  R.  Co.  v.  Watertown,  5 
Wis.  173;  Searight  v.  Payne,  6  Lea,  283;  Ee  British  and 
Foreign  Cork  Co.,  L.  E.,  1  Eq.  231;  Lyndeborongh  Glass  Co. 
V.  Mass.  Glass  Co.,  Ill  Mass.  315;  Old  Colony  R.  R.  Co.  v. 
Evans,  6  Gray,  25;  Brown  v.  Winnisinnet  Co.,  11  Allen,  326. 

Gaky,  J.  The  Hawkes,  etc.,  Co.,  was  incorporated  "to 
bevel,  silver,  and  work  in  glass,"  and  made  a  contract  for  the 
gross  price  of  $5,936,  to  supply  the  Bohn  Co.  with  a  bill  of 
glass,  one-half  of  which  was  to  have  work  don6  upon  it  by 
themselves  and  tlie  other  half  not 

They  furnished  none,  and  were  sued.  In  defense  they  say 
they  had  no  power  to  make  the  contract.  The  court 
decided  against  them,  and  whether  correctly  is  the  question  in 
this  case.  Literally  their  power  is  only  to  do  work  upon  glass, 
but  no  doubt  it  extended  to  buying  glass  to  work  upon,  and 
to  selling  glass  they  had  worked  upon,  and  as  incidental  to 
that,  they  might  in  good  faith  take  contracts  to  supply  orna- 
mental glass,  and  to  facilitate  the  business  of  obtaining  such 
contracts,  agree  to  furnish  plain  glass  with  the  ornamental. 

Whether  in  a  particular  instance  the  plain  glass  part  of  the 
contract  was  incidental  to,  or  for  the  purpose  of,  obtaining  the 
ornamental  part,  or  the  latter  was  a  subterfuge  to  cover  a 
transaction  foreign  to  their  powers,  is  a  question  of  fact 

The  reasoning  in  Chicago  Bldg.  Soc'y  v.  Crowell,  65  111.  453, 

and  Lyndeborongh  Co.  v.  Mass.  Glass  Co.,  Ill  Mass.  315,  may 

be  referred  to  without  repetition  as  authority  for  the  decision 

below,  and  it  is  affirmed. 

Judgment  affii^med. 
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Oscar  M.  Boas 

V. 

Patrick  H.  Heffron. 

Landlord  and  Tenant — Judgment  hy  Confession — Setting  Aside  ofm  ' 

1.  A  judgment  for  plaintiff  in  a  ffiren  action  will  not  be  set  aside  in 
order  that  the  defendant  may  maintain  a  mere  crof^action. 

2.  This  court  declines  to  interfere  with  an  order  of  the  trial  conrti  over- 
ruling a  motion,  to  open  a  judgment  by  confession,  entered  in  pursuance  of 
a  power  of  attorney,  contained  in  a  lease  for  tbe  amount  of  rent  due  there- 
under. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  tbe  Circuit  Court  of  Cook  County;  the 
lion.  R.  W.  Clifford,  Judge,  presiding. 

Mr.  W,  J.  DnRHAM,  for  appellant 

In  the  absence  of  express  agreement,  the  landlord,  when  he 
eases  a  portion  of  a  building,  should  be  held  bound  to  con- 
struct, uphold,  maintain  and  keep  the  remaining  portion  in 
such  condition  and  repair  as  will  reasonably  protect  the  person, 
employes  and  property  of  the  tenant  so  leasing  from  loss  and 
damage.  (These  premises  were  let  to  be  used  "as  a  general 
merchandise  store.") 

Authorities  should  not  be  required  on  this  point,  but  I  cite 
the  following  as  analogous  in  principle  (I  find  no  cases  pre- 
cisely similar):  Wolf  v.  Anott,  1  Cent.  128 (Pa  );  Brunswick 
etc.,  Co.  V.  Rees,  69  Wis.  442;  A.  B.  Mfg.  Co.  v.  Lindsay,  10 
III.  App.  583,  and  cases  cited  on  p.  585  and  586;  1  Am.  St 
469,  and  cases  cited. 

The  flood  complained  of  did  not  come  from  any  part  of,  or 
take  place  on,  the  premiees  leased  or  occupied  by  appellant, 
nor  any  part  of  the  building  for  which  he  was  in  any  way 
responsible,  but  entirely  outside  of  and  beyond  his  premises 
and  his  jurisdiction,  just  as  much  as  if  from  an  adjoining  bnild- 
ing  owned  by  the  same  landlord.     Not  did  it  arise  from  any 
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of  the  many  accidents  which  are  apt  to  occur  in  buildings 
where  there  is  a  considerable  amount  of  plumbing  and  similar 
work,  such  as  freezing  and  bursting  of  the  pipes,  leaving  stop- 
cocks open,  driving  nails  into  the  pipes,  etc.,  etc.,  all  of  which 
are  apt  to  happen  even  to  new,  sound  plumbing,  but  the  dam- 
age here  in  question  resulted  from  the  old,  rotten  and  worn- 
out  state  of  the  pipes;  so  old,  rotten  and  worn  out,  that  wooden 
plugs  had  been  used  to  stop  up  holes  and  crevices;  so  old, 
rotten  and  worn  out,  that  after  the  damage  in  question  had 
occurred,  and  the  plumbers  had  repaired  all  the  defects  they 
could  discover  with  the  water  turned  oflF,  they  turned  it  on 
again,  and  still  "  the  floods  came  and  the  waters  beat  upon 
that  house,"  and  there  was  more  work  to  do.  Besides  the 
damage  to  property,  the  water  was  of  a  foul,  noisome  and 
pestilential  character. 

In  some  aspects,  aff  to  the  upper  portion  of  the  building  not 
included  in  his  lease,  appellee  is  to  be  regarded  as  a  third 
party,  injured  in  his  estate  by  the  landlord's  neglect  and  fail- 
ure to  perform  his  duty.  The  bad  condition  of  the  pipes, 
etc.,  constituted  a  nuisance,  existing  at  the  time  of  letting  the 
store.  1  Am.  Dec.  429,  and  cases  cited  on  pp.  431  and  432; 
27  Am.  L.  R.  (TJ.  S.)  p.  245  and  note,  p.  249,  beginning  at 
bottom  p.  250;  Halligan  v.  Wade,  21  III.  470;  Leadbeater  v. 
Koth,  25  111.  587;  U.B.  Mfg.  Co.  v.  Lindsay,  10  lU.  App.  583, 
and  cases  cited  on  pp.  5S5-S6;  Reichenbacher  v.  Pahmeyer, 
8  111.  App.  217;  in  connection  see  Glickauf  v.  Maurer,  75  111. 
289. 

Most  of  the  above  are  cases  where  the  nuisance  was  on  the 
premises  actually  leased,  while  in  our  case  it  was  upon  other 
property  of  the  landlord,  in  which  case,  I  contend,  the  liabil- 
ity attaches  with  all  the  greater  force. 

This  case  does  not  come  within  the  class  of  those  cases 
where  the  damage  is  caused  by  another  tenant.  It  is  charged 
directly  upon  the  landlord. 

Nor  does  it  come  within  the  reasoning  adopted  in  the  case 
of  Blake  v.  Ranous,  25  111.  App.  486,  except  in  so  far  as  the 
landlord  is  charged  with  concealment.  In  that  case  the  injury 
took  place  within  the  leased  premises,  not  within  other  prop- 
erty of  the  landlord. 
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Messrs.  Osbor>'k  Bros.  &  Bckgett,  for  appellee. 

Mo  RAN.  P.  J.  This  appeal  is  prosecuted  from  an  order  of 
the  court  overrulin<j  a  motion  to  open  a  judgment  by  confes- 
fiion,  enterc*!  in  pursuance  of  a  power  of  attorney  contained  in 
a  lease  for  the  amount  of  rent  due  from  appellant  to  appellee 
under  the  terms  of  the  lease. 

Appellant  contends  that  through  the  fault,  inattention  and 
gross  negligence  of  the  landlord,  he,  the  tenant,  safiFered 
great  damage  from  the  bursting  of  certain  water  pipes,  by 
which  the  merchandise  of  appellant  was  flooded,  injured  and 
destroyed,  to  his  great  loss.  The  affidavit  filed  by  appellant 
on  the  motion  to  sustain  the  judgment,  tended  to  show  that 
his  goods  had  been  injured  by  water  from  floors  of  the  build- 
ing above  the  one  occupied  by  him. 

Without  considering  the  question  whether  appellant  has  a 
good  claim  against  appellee  for  the  damage  he  sustained,  we 
think  the  judgment  of  the  court  in  refusing  to  open  the 
judgment  entered  by  confession  must  be  affirmed. 

We  understand  the  rule  to  be  that  a  judgment  will  not  be 
set  aside  in  order  that  the  defendant  may  maintain  a  mere 
cross-action.     Slack  v.  Casey,  22  III.  App.  412. 

Nothing  is  shown  in  the  record  which  takes  the  case  out  of 
this  rule.  If  appellant  has  a  cause  of  action  against  appellee, 
there  is  nothing  to  prevent  his  prosecuting  it  to  judgment  in 
an  independent  suit. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Chicago  &  North- Western  Railway  Company 

V. 

Theophile  Des  Lauriers,  Admiiostrator, 

Bail  roads— Negligence  of  Crossings-^Personal  Injurien-^Itifani — Neg- 
ligence  qf  Parents — Bat^  qf  Speed — Eacing — ^2>aifkipe^*Reiiiittitixr — 
Practice* 
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1.  The  practice  of  permitting  a  remittitur  and  rendering  judgment 
upon  a  verdict  so  reduced,  is  proper. 

2.  If  the  negligence  of  a  suitable  person  in  whose  care  an  infant  has 
been  pluced  is,  in  an  action  brought  by  the  personal  representative  to 
recover  for  the  death  thereof,  to  be  considered  as  the  negligence  of  the 
parent,  then  such  negligence  is  one  of  the  facts  to  be  considered  and  passed 
upon  by  the  jury. 

3.  If  in  such  Cfise  it  is  shown  that  the  negligence  of  the  parents  was 
slight,  and  that  of  the  defendant  gross  in  comparison  therewith,  a  recovery 
may  be  had. 

4.  The  racing  of  trains  upon  tracks  adjacent  to  a  public  street,  whereby 
much  noise  is  made,  thereby  attracting  the  attention  of  the  public,  amounts 
to  negligence  in  view  of  a  municipal  ordinance  prohibiting  such  speed. 

5.  This  court  dt>clines  to  interfere  with  the  judgment  for  the  plaintiff 
in  an  action  brought  by  an  administrator  to  recover  for  the  death  of  an 
infant  three  years  old,  alleged  to  have  occurred  through  the  negligence  of 
a  railroad  company. 

[Opinion  filed  June  2, 1891.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
Geokge  Dkiggs,  Judge,  presiding. 

This  was  an  action  to  recover  the  pecuniary  loss  claimed  to 
have  been  sustained  by  the  next  of  kin  of  William  Des  Lau- 
riers, an  infant  of  the  age  of  three  years,  who  was  run  over 
by  an  engine  belonging  to  appellant. 

It  appeared  that  upon  the  day  on  which  the  accident 
c^jcurred,  a  brother  of  Willie  took  him  and  went  a  few  blocks 
to  a  feed  store,  and  upon  his  return  left  him  with  a  sister, 
Alida,  about  ten  years  of  age.  Louis,  the  brother  who  took 
Willie  away,  was  nineteen  years  old.  While  Willie  was  in 
charge  of  Alida,  the  attention  of  Louis,  and  of  all  persons  upon 
the  street  in  that  vicinity,  was  attracted  to  the  spectacle  of 
two  trains,  one  upon  the  Pan  Handle  tracks  and  one  on  the 
tracks  of  appellant,  proceeding  north,  making  a  great  noise, 
and  apparently  racing. 

It  was  a  summer  evening,  and  at  this  time,  about  seven 
o'clock,  there  were  many  people,  adults  and  children,  upon 
the  streets  of  this  vicinitv. 

Their  curiosity  aroused  by  the  unusual  noise  and  spectacle 
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of  apparently  racing  freight  trains,  the  brother  and  sister  of 
Willie,  as  well  as  all  the  others,  became  unobservant  of  his 
movements,  and  he,  walking  upon  a  crossing  that  had  for 
some  time  been  used,  was  struck  by  the  ti-ain  of  appellant 
and  instantlv  killed. 

This  action  being  brought  by  the  father  as  administrator 
of  the  estate  of  the  deceased,  it  is  insisted  that  the  parents 
were  negligent  in  permitting  their  child  to  stray  away  and 
go  upon  the  tracks,  and  that  therefore  a  recovery  can  not  be 
had  in  this  case. 

Mr.  W.  0.  Goonr  and  W.  B.  Keep,  for  appellant. 

Mr.  W.  S.  Johnson,  for  appellee. 

Waterman,  J.  We  do  not  think  that  it  can  be  said  that 
there  was  any  direct  negligence  upon  the  part  of  the  parents 
of  the  deceased.  The  utmost  that  can  be  said  in  this  regard, 
as  to  them,  is,  that  they  permitted  Willie  to  go  upon  the 
street  in  the  charge  of  Louis,  who  was  nineteen  years  old. 

Nor  do  we  think  that  it  appears  that  Louis  was  negligent; 
he  left  Willie  in  charge  of  AHda,  a  girl  from  ten  to  eleven 
3'ears  of  age.  The  ordinary  sister  of  that  age  is  entirely- 
capable  of  taking  care  of  and  protecting  from  harm  a  child 
of  three;  and  the  motherly  instincts  of  little  girls  ten  years 
old,  usually  endow  them  with  both  the  thoughtful n ess  and 
courage  to  look  out  for  babes  committed  to  their  charge. 

Tlie  question  of  whether,  where  there  are  parents  living, 
in  an  action  brought  by  the  personal  representative  of  tlie 
deceased,  the  negligence  of  a  brother  or  sister  may  be  imputed 
to  the  child  so  as  to  prevent  a  recovery,  has  never,  so  far  as 
we  are  aware,  been  directly  passed  upon  in  this  State.  This 
question  is  not  discussed  in  appellant's  brief,  and  in  reference 
to  it  we  only  feel  called  upon  to  say  that  if  the  negligence  of 
a  suitable  person  in  whose  care  an  infant  has  been  placed  is, 
in  an  action  brought  by  the  personal  representatiye,  to  be 
considered  as  the  negligence  of  the  parent,  then  such  negli- 
gence is  one  of  the  facts  to  be  considered  and  passed  upon  by 
tlie  jury. 
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Prior  to  the  decision  in  Chicago  City  Ky.  Co.  v.  Wilcox, 
23  N.  E.  Rep.  419,  in  which,  for  the  first  time,  it  was  announced' 
that  in  this  State,  in  an  action  brought  by  a  child,  the  negli- 
gence of  the  parent  is  not  to  be.  imputed  to  the  child,  it  had 
frequently  been  held  that  where  the  parents,  are  chargeable 
with  negligence  contributing  to  the  death  of  the  child,  such 
negligence  may  be  taken  into  consideration  in  determining 
the  right  of  recovery  in  an  action  brought  under  the  statute, 
which  declares  that  "whenever  the  death  of  a  person  shall  bo 
caused  by  wrongful  act,  neglect  or  default,  and  the  act,  neg- 
lect or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  tlie  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  the  person  or  company 
which  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,"  etc.;  and  we  must,  not- 
withstanding the  decision  in  Cliicago  City  Ky.  Co.  v.  Wilcox, 
regard  it  as  the  rule  in  this  State,  that  in  actions  brought 
under  the  statute  from  which  we  have  quoted,  the  negligence, 
if  any,  of  the  parents,  is  a  matter  for  consideration ;  but  the 
comparative  negligence  of  the  parents  and  the  defendant  is 
a  matter  to  be  passed  npon  by  the  jury,  and  if  that  of  the 
parents  is  slight  and  that  of  the  defendant  gross  in  compar- 
ison therewith,  a  recovery  mj^y  be  had. 

It  is  urged  that  in  this  case  the  negligence  of  appellant  in 
rnnning  its  trains  at  a  rate  of  speed  prohibited  by  the  city 
ordinances  had  nothing  to  do  with  the  accident.  The  jury 
have  found  otherwise,  and  we  do  not  find  anything  in  this 
record  which  requires  us  to  set  aside  such  finding.  If  the 
trains  were  racing  and  making  an  unusual  noise,  as  a  number 
of  witnesses  testify,  it  is  apparent  tliat  such  an  extraordinary 
spectacle  would  attract  the  notice  of  persons  in  the  street,  and 
quite  likely  direct  their  attention  from  the  things  under  their 
immediate  care;  nor  are  we  able  to  say  that  if  the  train  had 
been  run  in  compliance  with  the  ordinance,  at  a  rate  of  speed 
not  exceeding  six  miles  an  hour,  the  little  one  might  not  have 
passed  safely  over  ere  the  engine  arrived  at  the  crossing. 

The  jury  rendered  a  verdict  for  $3,750,  of  which  sum  the 
plaintiflF,  to  prevent  the  granting  of  a  new  trial,  remitted  the 
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sum  of  $1,760  and  judgment  for  $2,000  was  entered.  This, 
it  18  said,  was  a  snbstitntion  of  the  verdict  of  the  judge  for 
that  of  the  jury,  and  thus  not  only  deprived  the  defendant  of 
its  right  to  a  trial  by  jnry,  bi\t  is  a  clear  indication  that  in  the 
opinion  of  the.trial  judge  the  verdict  was  the  result  of  pas- 
sion or  prejudice. 

Our  Supreme  Court  has  sanctioned  the  practice  of  permit- 
ting juries  in  this  class  of  cases  to  arrive  at  a  verdict  from 
their  general  knowledge  and  experience,  and  without  evidence 
of  any  kind  as  to  the  damages  actually  sustained.  !No  such 
evidence  was  given  in  this  case. 

Where  juries  are  left  to  estimate  damages,  not  from  evi- 
dence, but  from  their  varying  observation  and  opinions 
founded  thereon,  it  is  not  to  be  wondered  at  that  their  vei-dicts 
should  differ  as  widely  as  have  the  circumstances  by  which 
they  have  been  surrounded.  There  are,  doubtless,  many 
parents  who  could  truthfully  affirm  that,  however  poignant 
their  sorrow,  the  death  of  a  child  of  three  could  not  be  con- 
sidered a  pecuniary  loss  to  its  parents;  many  other  parents 
think  very  dijBFerently.  The  trial  judge  in  this  case  did  not 
agree  with  tlie  jury  in  this  regard;  but  in  the  entire  absence 
of  evidence  upon  the  question,  how  can  it  be  said  that  the 
verdict  of  the  jury  was  the  result,  not  of  their  honest  convic- 
tions, but  of  passion  or  prejudice? 

The  practice  of  permitting  such  remttitiir  and  rendering 
judgment  upon  the  verdict  so  reduced  has  the  t-anction  of  the 
Supreme  Court  in  North  Chicago  St  Kailroad  v.  Louis,  96 
III.  214,  and  Union  Kolling  Mill  Co.  v.  Gillen,  100  III.  62; 
and  of  this  court  in  Conrad  Seipp  Brewing  Co.  v.  Doudy,  25 
Ill.App.305. 

The  judgment  of  the  court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Morris  Rosenbaum  et  al. 

V. 

C.  J.  Kershaw  et  al. 

Partnershipn — Dissolufhn — Insolvenct/* 

1.  Without  a  statute  to  authorize  it,  a  court  of  equity  does  not,  upon  a 
foreclosure  of  a  mort£r<ifirc>  make  a  personal  decree  for  any  deficiency  against 
the  mort^gror, 

2.  An  order  appointing  a  receiver  is  on  behalf  of  all  the  piirties  in  a 
given  case. 

3.  To  give  a  court  of  equity  jurisdiction  on  the  frround  of  preventing  a 
multiplicity  of  suits,  something  more  than  a  were  indebtedness  to  a  great 
many  different  persons  on  disconnected  causes  of  action,  is  necessary. 

4.  individual  liabilities  of  the  members  of  a  firm  to  the  creditors  thereof, 
do  not  constitute  firm  assets. 

5.  If  the  property  of  an  insolvent  firm  has  been  fraudulently  transferred, 
the  receiver  is  the  proper  party  to  pursue  it,  and  if  he  nnglects  hia  duty, 
application  can  be  made  by  creditors  for  a  change  of  receivers. 

6.  Upon  a  bill  filed  for  an  accounting  by  a  member  of  a  given  firm  and 
a  distribution  among  its  creditors  of  the  assets  thereof,  certain  creditors 
filing  a  cross-bill  alleging  that  persons  named  were  members  thereof,  that 
the  firm  was  insolvent,  that  the  partners  had  individual  assets  in  excess  of 
their  individual  debts,  and  that  they  had  made  fraudulent  transfers  of  firm 
and  individual  assets,  this  court  holds  that  said  cross-bill  is  without  prece- 
dent or  warrant  in  the  principles  governing  proceedings  in  equity,  and 
declines  to  interfere  with  a  decree  dismissing  the  same. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Edwin  Walker  and  Kbaus,  Mayer  &  Stein,  for 
appellants. 

Messrs.   Swift    &    Campbell,  for    American    Exchange 
National  Bank  and  Alexander  L.  Dewar. 

Mr.  N.  M.  JoNESyfor  Charles  B.  Eggleston  and  other  appel- 
lees. 
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Gary,  J.  June  20,  18S7,  Kcrdhaw  filed  his  bill  for  an 
accounting,  etc.,  and  a  distribution  among  the  creditors  of  the 
assets  of  the  firm  of  C.  J.  Kerehaw  &  Co.,  alleging  that  tlie 
firm  was  composed  of  himself  and  namilton  Dewar  as  general 
partners,  and  Charles  B.  Egglcston  as  a  special  partner.  The 
appellants,  composed  of  fifty-four  persons  or  firms,  who  claim 
to  be  creditors  at  large  of  the  firm,  were,  on  tlieir  own  peti- 
tion, admitted  as  defendants  in  the  cause,  and  on  the  15th  of 
July,  filed  their  cross-bill,  alleging  that  Egglcston  was  a  gen- 
eral, not  a  special  partner,  and  that  Charles  E.  Moseley  was 
also  a  partner,  and  charging  that  the  firm  was  insolvent;  that 
the  partners  had  individual  assets,  greatly  in  excess  of  their 
individual  debts;  that  they  had  made  fraudulent  transfers  of 
the  firm,  and  their  individual  assets,  making  Moseley  and  the 
alleged  fraudulent  grantees,  as  well  as  Kershaw,  Eggiestou 
and  namilton  Dewar,  defendants,  and  praying  special  and 
general  relief. 

The  ostensible  purpose  of  the  original  bill  was  the  dissolu- 
tion of  the  firm  of  C  J.  Kershaw  &  Co.,  and  the  distribution 
of  its  assets  ratably  among  its  creditors.  The  cross-bill  is 
without  precedent  or  warrant  in  the  principles  governing  pro- 
ceedings inequity. 

Ihe  brief  of  the  appellants  seems  to  bo  made  upon  the 
theory  that  every  case  in  which  a  cross-bill  has  been,  under 
any  circumstances,  sustained,  is  an  authority  for  sustaining 
this  one. 

If  Moseley  was  a  partner,  and  Egglcston  a  general,  and  not 
a  special  partner,  their  individual  liabilities  to  the  creditors 
of  the  firm  were  not  firm  assets,  "Wallace  v.  Milligan,  110 
Ind.  498. 

The  complaint  in  that  case  under  the  code  in  that  State, 
was  substantially  the  same  as  the  general  bill  in  this,  and  the 
indebtedness  of  the  individual  partners  to  the  firm  was  treated 
as  firm  assets.  Three  of  the  creditoi-s,  on  an  intervening  peti- 
tion, obtained  an  order  authorizing  the  receiver,  on  behalf  of 
all  the  firm  creditors,  to  collect  from  the  assignee  (under  a 
voluntary  assignment  under  a  law  of  that  State)  of  one  of  the 
partners  who  was  not  indebted  to   the  firm,   the  surplus 
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remaining  in  the  hands  of  such  assignee,  after  the  individual 
debts  of  that  partner  were  paid. 

It  is  true  that  the  case  was  embarrassed  by  the  fact  that 
the  proceedings  upon  the  complaint,  and  the  ^Administration  of 
the  estate  of  the  individual  partner  under  his  assignment,  were 
in  different  courts;  but  the  court  declared  (p.  606)  ''that  neither 
the  receiver,  nor  the  court  that  appointed  him,  had  anything 
to  do  with  any  property,  except  assets  of  the  partnership." 

In  accord  with  that  case  is  Grossini  v.  Perazzo,  66  Cal. 
545,  cited  by  appellants,  which  holds  that  where  one  partner 
of  an  insolvent  firm  "had  fraudulently  caused  the  partnership 
property  to  be  dissipated  or  placed  beyond  the  reach  of  the 
partnership  creditors,  by  the  sale  of  it,  the  proceeds  of  which 
he  appropriated,"  creditors  might  intervene  in  a  suit  between 
the  partners  for  an  accounting,  and  in  which,  doubtless,  though 
the  report  does  not  state  it,  a  part  of  the  relief  sought  was  a 
distribution  of  the  assets  among  the  creditors,  and  hold  that 
partner  to  an  account  for  such  proceeds. 

This  case  is  no  authority  that  in  such  a  suit,  creditors  can 
enforce  the  individual  liability  of  the  copartners  to  the  cred- 
itors af  the  firm.  In  such  a  suit,  a  personal  judgment  against 
the  partners,  in  favor  of  the  creditors,  "is  foreign  to  the  pur- 
pose of  the  suit."     Seligman  v.  Kalkman,  17  Cal.  153. 

Without  a  statute  to  authorize  it,  a  court  of  equity  does 
not,  upon  a  foreclosure  of  a  mortgage,  make  a  personal  decree 
for  any  deficiency  against  the  mortgagor.  Dimkle  v.  Van 
Buren,  3  John.  Ch.  330;  Weightman  v.  Gray,  10  Kich.  Eq. 
(So.  Car.)  518.  Tiie  case  of  Lund  v.  Skanes  Enskelda  Bank, 
96  111.  181,  is  an  authority  conclusive  against  the  appellants. 

The  original  bill  there,  wag  filed  against  the  assignee  of 
an  insolvent  firm  by  the  Skanes  Enskelda  Bank,  claiming  to  be 
a  creditor  of  the  firm,  and  by  an  amendment  bringing  in  all 
the  other  creditors.  These  filed  a  cross-bill  alleging  that  the 
bank  was  not  a  creditor  of,  but  a  partner  with,  the  insolvents, 
and  asking  for  a  decree  against  the  bank  for  any  deficiency, 
etc.  It  was  dismissed  on  demurrer.  The  court  say:  "  The 
subject  of  the  original  bill  was  the  proper  dispositicm  of  the 
proceeds  arising  from  the  partnership  property  in  the  hands 
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of  the  assignee,  and  that  bill  related  alone  to  the  disposition 
of  that  property.  ♦  *  «  The  appellants  were  bronght  in 
as  creditors  to  enable  them  to  protect  their  interests  only  in 
so  far  as  they  related  to  the  dis}x>sition  of  the  property  in  the 
hands  of  the  assignee.  The  cross-bill  in  the  relief  sought,  has 
no  relation  whatever  to  tlie  disposition  of  this  fund  in  the 
hands  of  the  assignee,  but  relates  to  a  matter  entirely  inde- 
pendent and  different."  This  was  a  case  whore,  if  ever,  the 
rule  that  "  when  a  court  of  chancery  obtains  jurisdiction  of 
the  subject-matter  of  a  suit,  it  will  retain  jurisdiction  thereof, 
to  the  end  that  ct>mplete  justice  may  be  done"  (appellant's 
brief,  p.  25),  should  have  been  strained  to  its  utmost  extent. 
The  assets  of  an  insolvent  firm  in  the  hands  of  an  assignee,  a 
foreign  corporation,  four  thousand  miles  away,  comes  into 
court  for  a  distribution  of  the  assets  of  the  insolvents,  and 
voluntarily  brings  into  court  the  home  creditors.  Tlie  foreign 
corporation  is,  instead  of  a  creditor  of  (for  the  demurrer 
admits  the  truth  of  the  allegation),  a  partner  with  the  insolv- 
ents. The  creditors,  who  can  get  no  service  upon  this  corpo- 
ration, who  are  entitled  to  pxiyment  of  their  debts  by  it,  who 
have  been  brought  into  court  by  it,  are  turned  away  practi- 
cally remediless.  The  apj>ellant  not  being  entitled  to  a  per- 
sinuil  decree  against  the  j^artners,  it  would  be  absurd  to  say 
they  might  jnirsue  grantees  of  one  of  the  partners,  to  reach 
his  private  property,  even  if  the  rule  that  a  creditor  must 
exhaust,  generally,  his  remedy  at  law,  before  equity  will  help 
him,  were  out  of  the  way. 

If  any  tirm  pro|M?rty  has  been  fraudulently  transferred,  and 
can  be  reached  at  all  in  this  suit,  the  receiver  is  the  proper* 
party  to  pursue  it,  (High  on  Keceivers,  Sec  205,)  and  if  he 
iioir'oots  his  duty,  the  ap]>ellauts  can  apply  to  the  court  for  a 
chauiTC  of  recoivurs, 

A  cross-bill  is  not  noivssary  to  any  issue  appellants  might, 
wish  to  make,  on  ajiy  of  the  allegations  of  the  original  bill, 
but  onlv  for  atUrmative  relief,  and  therefore  there  was  no 
need  of  a  cross-bill  to  pi-event  a  decree  that  the  firm  was  com- 
]x>sed  of  only  three  pers^.»ns,  one  of  whom  was  a  special  part- 
ner,    Xo  authority  has  b-cu  cited  by  appellant  that  it  is  good 
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gronnd  for  a  cross-bill  that  otherwise  the  original  might  be 
dismissed;  and  leave  to  dismiss  a  bill  for  distributing  assets, 
will  not  be  granted  after  an  order  which  gives  them  an  inter- 
est in  the  sale,  without  the  consent  of  those  entitled  to  share 
in  the  fund.  1  Dan.  Ohy.  794;  Updike  v.  Doyle,  7  R  L  446. 
An  order  appointing  a  receiver  is  on  behalf  of  all  the  parties. 
Jackson  v.  Lahee,  114  HI.  287;  2  Dan.  Ohy.  1740. 

To  give  a  court  of  equity  jurisdiction  on  the  ground  of 
preventing  a  multiplicity  of  suits,  something  more  than  a 
mere  indebtedness  to  a  great  many  diiferent  persons,  on  dis- 
connected causes  of  action,  is  necessary. 

There  is  no  error  in  the  decree  of  the  Superior  Court  dis- 
missing the  cross-bill,  and  it  is  therefore  affirmed. 

Decree  affinaed. 


INDEX. 


ACCORD  AND  SATISFACTION. 

1.  The  specific  tender  by  a  debtor,  with  acceptance  by  the  creditor 
of  a  Bom  less  than  the  amount  claimed  by  the  latter  to  be  due,  consti- 
tutes an  accord  and  satisfaction  between  the  parties,  where  the  cliiim 
is  for  an  unliquidated  amount  or  the  thing  paid  or  given  in  satisfac- 
tion of  a  liquidated  amount,  is  personal  property  or  securities,  some- 
thing other  than  money,  and  not  otherwise.    Martin  v.  White,        281 

2.  To  amount  to  an  accord  and  satisfaction,  where  a  sum  less  than 
the  amount  due  is  accepted  by  the  creditor,  he  must  receive  some  actual 
benefits  that  he  would  not  otherwise  have  had.    Id,,  281 

ACCOUNT— See  Plbadiko,  9,  lOj  Pra.ctigb,  48;  Bbcbiters. 

ACTIONS. 

1.  Where  acts  are  mutually  dependent,  suit  can  not  be  maintained 
for  a  refusal  to  do  one,  without  showing  a  readiness  to  do  the  other 
Henderson  v.  Wheaton,  538 

ADMINISTRATION— See  Limitations,  l]  2. 

1.  A  sale  of  land  by  an  executor  under  an  order  of  court,  is  bound 
to  be  in  conformity  with  the  terms  fixed  by  the  order.  Kelley  v.  Helm- 
kamp,  35 

2.  Where  such  sale  has  been  made,  it  will  be  presumed  that  the 
consideration  has  been  received  by  the  executor.    Id.,  85 

8.  Upon  the  petition  of  certain  children  of  full  age  filed  against  the 
executor  of  their  father's  estate  for  a  citation  to  show  cause  why  he 
should  not  pay  to  each  of  them  a  sum  named  with  interest,  this  court 
construes  the  will  and  holds  that  the  time  for  the  distribution  of  the 
estate  of  the  deceased  was  not  fixed  thereby  but  was  fixed  by  law,  and 
that  petitioners  were  entitled  to  their  respective  shares  with  interest 
from  the  day  of  the  sale  of  certain  land,  to  the  time  of  filing  their 
petition.    7d.,  35 

4.  In  the  case  presented,  this  court  holds,  that  a  certain  agreement 
entered  into  by  the  executor  with  the  purchaser  of  certain  land  of  the 
estate  to  extend  the  time  of  payment,  thereby  changing  the  terms 
upon  which  the  property  was  ordered  to  be  sold,  was  without  authority; 
that  said  executor  had  no  authority  to  bargain  for  the  support  of  the 
minor  children  and  bind  them  by  such  agreement,  nor  to  apply  any  of 
the  share  of  the  purchase  money  or  interest  thereon  belonging  to  the 
petitioners,  to  payment  for  their  support  and  education,  or  for  like 

(665) 
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support  and  education  of  the  other  heirs,  and  holds  that  the  jud^^ment 
for  the  defendant  can  not  stand.    Id.,  So 

5.  Under  the  power  contained  in  Sec.  115,  Chap.  3,  R.  S.,  to  commit 
at  once  for  contempt,  a  County  Court  may  give  a  certain  time  for  com- 
pliance, commitment  to  take  place  upon  default.  Randolph  v.  The 
People,  174 

6.  In  a  proceeding;  in  a  County  Court  by  attachment  against  an  admin- 
istrator under  Sec.  115,  Chap.  3,  R.  S.,  this  court  holds  that  no  demand 
was  required  in  order  to  establish  the  administrator's  liability  for  the 
amount  due;  ihat  the  judgment  established  that*  and  ascertained  the 
amount  due  and  that  it  was  his  duty  to  pay  it  without  further  notice; 
that  a  demand  was  required  only  for  the  purpose  of  subjecting  him  to 
the  proceeding  herein,  and  that  such  demand  was  sufficient  without 
stating  the  amount  definitely;  that  the  claim  in  question  was  not  barred 
by  the  statute  of  limitations;  that  the  addition  ol  interest  was  proper, 
but  that  the  court  erred  in  charging  interest  at  a  rate  named,  after  a 
certain  date,  and  for  that  reason  reverses  the  order  in  question,  with 
directions  to  compute  the  same  at  six  per  cent.     Id.,  174 

7.  Evidence  going  to  show  that  a  wife  delivered  to  her  husband 
considerable  sums  of  money,  there  being  no  explanation  of  her  reason 
for  doing  so,  makes  a  question  for  the  jury,  in  proceedings  instituted 
by  her  to  recover  the  same  from  his  estate  upon  the  ground^ that  snch 
transactions  represented  loans,  as  to  the  truth  of  such  assertion.  Brom' 
well  V.  Schubert,  330 

AGKNCY— See  Inscrance.  22.  23. 

1.  When  a  real  estate  agent  under  a  contract  to  pay  commissions, 
upon  finding  a  purchaser,  produces  a  person  who  is  able,  and  in  binding 
form  offers,  to  purchase  lands  in  bis  hands  for  sale,  upon  terms  required, 
he  has  found  a  purchaser  and  earned  his  commission.  Greene  v.  HoU 
ling  shea  d,  195 

2.  If  in  such  case  the  terms  include  credit  to  the  purcha^r,  it  is  to 
be  given  by  the  vendor  at  his  own  risk,  and  the  failure  of  the  purchaser 
to  pay  or  perform  accordingly  will  not,  of  itself,  affect  the  broker *8  claim. 
Id.,  195 

3.  In  such  case,  the  acceptance  of  an  offer  by  the  seller  will  estop 
him  from  alleging  anything  against  a  claim  for  commissions,  except 
fraud  on  the  part  of  the  broker  in  inducing  the  acceptance,  or  wrong 
done  by  him  causing  failure  of  the  purchaser  to  perform,  and  this  he 
must  prove.  His  refusal  to  accept,  for  any  reason  which  wonld  be  suf- 
ficient, if  true,  would  impose  upon  the  broker  the  burden  of  disproving 
it.    Id.,  195 

4.  In  the  absence  of  other  arrangement,  where  a  given  contract  is 
signed  by  a  buyer  and  seller,  the  same  containins  stipulations  by  each 
in  favor  of  the  other  of  equal  value,  or  nearly  so,  the  agent  who  brought 
them  together  is  the  proper  custodian  thereof;  the  delivery  to  him  by 
each  after  signing  amounts  to  a  delivery  to  the  other,  and  the  final 
delivery  by  the  seller  to  him,  completes  its  execution  as  a  binding  agree- 
ment.    Id.,  195 
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5.  In  an  action  brought  by  a  real  estate  broker  to  recover  commis- 
sions alleged  to  have  been  earned  by  him,  this  court  declines,  in  view 

^       of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 
Id,,  195 

6.  In  an  action  to  recover  commissions  claimed  to  be  due  upon  a  sale 
of  real  estate,  this  court  reverses  the  judgment  of  the  trial  court  on 
account  of  the  giving  of  an  erroneous  instruction.    Uoffma  n  v.  Boomer, 

231 

7.  Whether  in  a  given  case  the  owner  of  real  estate  wrongfully 
broke  off  a  trade  which  his  agent  had  worked  up  and  which  the  pro- 
posed purchaser  was  ready,  able  and  willing  to  carry  out,  is  a  question 
of  fact  for  the  jury.     Swig  art  v.  Hawley,  610 

8.  The  fact  that  the  owner  in  such  case  does  not  ];)erform  his  duty, 
can  not  cut  off  the  claim  of  the  agent  to  compensation.    Id.,  610 

9.  Compensation  is  earned  by  an  agent  when  a  purchaser  is  found 
who  is  ready,  able  and  willing  to  take  the  property  upon  the  terms 
fixed  by  the  owner.  The  completion  of  the  sale  when  the  broker  is 
only  employed  to  find  »  purchaser  devolves  upon  the  owner,  and 
whether  the  proposed  purchaser  has  ever  become  bound  or  not,  makes 
no  difference  if  he  is  able,  ready  and  willing.    Id,,  610 

APPEAL  AND  ERROR— See  Injunctions,  4;  Practtcb. 

1.  An  appeal  does  not  lie  to  this  court  from  a  judgment  of  a  County 
Court  in  a  bastardy  proceeding.     Lee  v.  People,  79 

2.  Failure  to  file  an  appeal  bond  and  have  it  approved  within  the 
time  fixed  by  an  order  of  court  allowing  the  appeal,  is  fatal  thereto. 
EtteUon  v.  Jacobs,  427 

3.  This  court  dismisses  the  appeal  in  the  cases  presented,  the  trial 
court  having  approved  and  ordered  filed,  nunc  pro  tunc,  as  of  a  certain 
date,  an  appeid  bond,  the  bill  of  exceptions  showing  no  ground  for  such 
order.    Id.,  427 

4.  The  point  that  damages  given  in  a  certain  case  were  excessive, 
can  not  be  primarily  made  herein.     Linn  v.  Linderoth,  320 

5.  On  a  second  appeal,  questions  decided  in  a  former  appeal  in  the 
same  case,  will  not  be  reconsidered.  Central  Warehouse  Co.  v.  Sar- 
geant,  •  438 

6.  On  a  second  appeal,  questions  decided  on  the  former  appeal  in 
the  same  case  will  not  be  reconsidered.    Field  v.  Brokaw,  371 

7.  Where  a  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence  that  was  before  the  trial  court  in  a  given  case,  it  will  be 
presumed  upon  review  that  the  evidence  before  the  court  was  sufficient 
to  warrant  the  finding.     Brown  v.  Lehigh  dt  Franklin  Coal  Co.,     602 

8.  A  joinder  in  error,  is  a  waiver  of  the  objection  that  the  case  pre- 
sented is  brought  before  this  court  by  appeal,  instead  of  by  writ  of 
error.    Bonner  v  People,  628 

9.  No  appeal  lies  from  an  interlocutory  order  permitting  an  amend- 
ment.    Hardin  v.  Fuller.  642 

10.  A  complaint  that  a  witness  in  a  given  case  was  not  sworn,  can 
not  be  primarily  made  herein.    Coggswell  v.  Hoguet,  645 
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11.  Nor  in  the  trial  court  after  verdict,  where  the  fact  was  known 
to  counsel  before  the  case  was  given  to  the  jury.    Id.,  645 

ASSIGNMENTS. 

1.  Under  the  decisions  of  the  Supreme  Court  of  the  State  of  Iowa  a 
pre-existing  debt  is  a  sufficient  consideration  to  support  the  assignment 
of  a  chose  in  action  as  security.     Olover  v.  Wells,  050 

ATTACHMENT— See  Garnishment,  4;  Replevin,  1. 

1.  In  attachment  proceedings  against  a  mortgagor  of  cattle,  mort- 
gaged in  another  State  and  afterward  shipped  to  Chicago,  the  mort* 
gngees  interpleading  and  claiming  the  money  they  were  sold  for,  this 
court  holds  that  the  law  of  Nebraska  governs  the  mortgages  here;  that 
the  refusal  of  the  mortgagor  on  cross-e/ami nation  under  advioe  of  the 
attorney  of  the  mortgagees,  at  the  time  of  the  taking  of  the  mort- 
gagor's deposition  by  them,  tostate  whether  the  mortgagees  gave  bioi 
permission  to  ship  the  cattle,  was  good  ground  for  suppressing  the  same, 
but  that  it  did  not  warrant  the  assumption  of  the  fact  of  such  permis- 
sion without  any  proof,  and  that  the  judgment  against  the  plaintiffs 
can  not  stand,     dough  v.  Kyne^  .  234 

2.  In  un  attachment  proceeding  wherein  certain  insurnnce  com- 
panies were  garnished,  third  persons  interpleading  and  claiming 
money  due  therefrom,  it  is  not  jSroper,  the  court  finding  that  the  inter- 
pleaders made  out  their  coses,  to  render  judgments  in  their  favor  for 
the  amounts  due  them,  and  for  the  attaching  creditors  for  the  kilance; 
the  proper  practice  in  Huch  case  is  to  discharge  the  garni.<:liee8  upon 
payment  to  the  latter  of  the  sum  last  named.     Glover  v.  Wells,      350 

ATTORNEY  AND  CLIENT. 

1.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  verdict  for  the  plaintiff  in  an  action  brought  by  an  attorney  to 
recover  for  services  rendered.    Pomeroy  v.  Patterson,  275 

ATTORNEY'S  FEES— See  Moutgages.  1. 

BANKS— Insolvency,  1,  23;  Negotiable  Instbumbnts,  16,  17.  18. 

BASTARDY— See  Appeal  and  Error,  1. 

BILLS  OF  EXCHANGE— See  Appeal  and  Error,  7;  Mandamus;  Nego- 
tiablk  Instruments. 

1.  The  first  two  sections  only  of  Chap.  98,  R.  S.,  relate  to  bilU  of 
exchange.     Wineman  v.  Oherne^  269 

2.  A  total  failure  of  consideration  will  avoid  a  commercial  instru- 
ment renting  upon  it,  as  completely  as  an  original  want  of  considera- 
tion, and  it  constitutes  a  good  defense  to  an  action  upon  the  instrument 
except  as  against  holders  for  value,  and  without  notice.    Id.,  269 

3.  Accommodation  acceptances  with  notice  to  the  holder,  are  not 
within  the  above  rule,     /rf.,  269 

4.  By  the  common  law  the  defense  of  failure  of  consideration  is 
admissible  under  the  general  issue.     Id.,  269 
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BJLLS  OF  LA.D1NG. 

1.  A  bill  of  lading  is  a  cboee  in  action,  and  an  assignee  thereof  cnn 
not  maintain  thereon  a  suit  in  his  own  name.  Knight  v.  St.  L,  L  M. 
dt  L.  Ry.  Co.,  471 

BONDS— See  Appeal  and  EnnoR,  2,  3;  Guakdcan  and  Wabd,  2,  3; 
Principal  and  Surety,  1,  2. 

BROKERS— See  Agency;  Gaming. 

CHANCERY— See  Discovery,  1;  Jurisdiction,  8;  Partnership,  2,3, 
5;  Pleading.  3,  9,  10,  12,  13,  14;  Practice,  36,  37,  38,  39. 

CHATTEL  MORTGAGES— See  Mortgages,  3. 

CONSIDERATION— See  Assignment,   1;  Contracts,  7;   Negotiable 
"  Instruments,  2,  4. 

CONSTITUTIONAL  LAW— See  Jurisdiction,  6. 

CONTEMPT. 

1.  The  imposition  of  a  fine  for  contempt,  is  the  rendering  of  a  judg- 
ment in  a  criminal  case,  and  the  mode  provided  by  law  for  obtaining  a 
review  in  such  a  case  is  by  writ  of  error  and  not  by  appeah  Bonner  v, 
People,  628 

2.  A  witness  ^rill  not  be  punished  for  contempt  for  failing  to  attend 
as  a  witness  in  a  civil  case,  unless  his  fees  have  been  paid  or  tendered. 
Id.,  '  628 

3.  Orders  on  which  process  for  contempt  may  afterward  issue, 
should  be  personally  served.    Id,,  628 

CONTRACTS— See  Master  and  Servant,  11. 

1.  There  can  be  no  refoniiation  of  a  contract,  the  mistake  arising 
through  a  misapprehension  of  the  legal  effect  of  the  terms  used  therein. 
Calcerly  y.  Harper,  96 

2.  Nor  can  a  contract  be  reformed  because  one  of  the  parties 
thereto  puts  an  interpretation  upon  the  terms  used,  different  from  their 
legal  effect;  nor  is  that  sufficient  to  show  a  mistake  in  drawing  it  up. 
Id.,  96 

3.  Failure  to  file  a  bill  for  the  'reformation  of  a  written  contract 
for  seventeen  years  after  the  execution  and  d»?livery  thereof,  is  such 
laches  as  will  bar  the  right  to  the  relief  prayed.    Id.,  96 

4.  In  an  action  brought  to  recover  from  loan  agents  a  sum  loaned, 
upon  the  discovery  that  the  note  and  mortgage  given  therefor  were 
forgeries,  this  court  holds  that  a  certain  letter,  written  by  them,  and 
the  acceptance  of  the  proposition  therein  contained,  did  not  consti- 
tute a  contract  in  writing,  but  was  merely  a  letter  of  advice,'  and 
declines  to  interfere  with  the  judgment  for  the  defendant.  Wood>v» 
William  ft,  115 

5.  Where  an  agreement,  or  the  object  of  it,  is  such  as  is  declared  by 
statute  to  be  unlawful  in  itself,  it  is  void  as  to  all  the  parties  to  it,  and 
neither  can  have  the  aid  of  a  court  to  enforce  its  performance  or  recover 
damages  for  its  breach  unless  the  right  is  expressly  given  by  the  statute 
itself.     Watertown  Fire  Ins.  Co.  v.  Bust,  119 
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6.  Where  the  agreement  is  not  nnlawfnl  in  itself,  but  in  forbidilen 
nnder  certain  circumstances,  or  except  upon  certain  conditionK,  an  J  the 
p€irties  alike  know,  or  are  rightly  presumed  to  know,  the  oufj^ide  factsi 
^hich  bring  it  within  the  prohibition,  relief  to  either  will  be  refused 
for  the  reason  that  they  are  in  pari  delicto,    Id.^  119 

7.  There  is  a  distinction  in  case  of  a^rreements  made  in  Tiolation  of 
prohibitory  statutes  between  those  which  are  intended  to  regulate  the 
conduct  of  (he  citizens  genernlly,  and  those  intended  to  restrain  one 
cluss  for  the  protection  of  another;  in  agreements  against  the  former 
the  parties  are  in  pari  delicto,  and  the  courts  will  not  aid  either  party 
to  enforce  them,  and  in  those  against  the  latter,  though  both  parties 
may  be  in  delicto,  yet  they  may  not  be  in  pari  delicto  and  courts  may 
aid  the  one  where  they  would  not  aid  the  other,     /rf.,  119 

8.  An  unlawful  consideration  is  neither  good  nor  valuable  in  law. 
Miles  Y,  Andrtws,  165 

9.  It  is  the  duty  of  one  subjected  to  injury  from  the  breach  of  a  con- 
tract, to  mnke  roiisonable  exertions  to  lighten  the  damage,  and  if, 
through  his  negligence,  it  is  enhanced,  he  must  be.ir  the  burden  of  the 
increase.     Ford  v.  ///.  Refrigerating  Construction  Co.,  222 

10.  In  Ruoh  cjuse  it  is  for  the  jury  to  say  whether  the  defendant  could 
have  lessened  tiie  damage,  or  whether  the  increiiaed  loss  or  injury  was 
chargeable  to  bis  wilfulness  or  imprudence.     Id.,  222 

11.  In  an  action  brought  to  recover  the  contract  price  for  building 
a  refrigerator,  this  court  holds  that  evidence  was  admissible,  on  the 
part  of  the  defendant,  going  to  show  the  amount  lost  by  him  in  meats 
injured,  because  of  the  high  temperature  therein  during  the  time  of  its 
use,  and  by  reason  of  the  leakage  of  ammonia  upon  them.     Id.,      222 

12.  In  actions  brought  by  nub-contractors  to  recover  for  work  done 
in  excavating  and  grading  the  road  bed  of  a  railway  under  contracts 
with  the  defendants,  the  principal  contractors  with  the  railway  com- 
pany, the  controversy  t)etween  the  parties  having  reference  chiefly  to 
the  amounts  of  the  ditferent  kinds  of  excavation  done  nniler  the  con- 
tracts and  allowed  by  the  engineer  of  the  work,  it  having  been  agreed 
that  the  measurements  and  Ciilculations  of  said  engineer  and  his  assist- 
ants as  to  the  quantities  and  amounts  of  the  several  kinds  of  work  per- 
formed under  the  contract  should  be  conclusive  upon  the  parties,  this 
court  holds  that  said  engineer  in  determining  the  amonnt  of  the  work 
done  proceeded  in  accordance  with  requirements  of  the  contract.  Sco- 
ville  V.  Miller,  237 

13.  In  such  case  there  can  be  no  recovery  under  the  indebitatus 
assump<:it  counts  of  an  amount  greater  than  that  ascertained  to  be  due 
under  the  contract  involved.    Id.,  1?37 

14.  In  the  Ciise  presented,  this  court  holds  as  erroneous  the  charging 
of  the  salary  of  a  servant  of  the  defendants  against  certain  plaintiffs, 
and  the  refusal  to  allow  interest  on  the  amounts  due  under  the  con- 
tracts to  the  plaintiffs  in  each  case,  and  that  the  judgments  for  the 
defendants  ci\n  not  stand.    Id.,  237 

15.  Conditions  in  a  contract  precedent  to  an  increased  or  diminL^bed 
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liability  must  be  exactly  performed  or  fulfilled  before  the  liability  con- 
tiugent  thereon  can  be  enforced.     Martin  t.  White^  281 

16.  Proof  of  the  happening  of  the  event  strictly  as  provided  for  in 
the  condition,  will  not  be  dispensed  with  although  the  event  has 
become  impossible  without  the  fault  of  the  plaintiff  in  an  action  brought 
tbereon.    Id.,  281 

17.  Where  there  is  no  relationship  between  certain  parties,  and  one 
of  them  performs  a  service  for  the  other,  the  presumption  is,  that  it  is 
to  be  paid  for,  and  the  burden  will  be  upon  the  one  receiving  the 
service,  to  show  it  was  agreed  to  be  performed  without  remuneration. 
Linn  v.  Linderoth,  '  820 

18.  Combinations  having  for  their  object  the  enhancement  of  the 
price  of  articles  of  prime  necessity,  as  food,  for  purposes  of  extortion, 

\re  against  public  policy  and  void.     Cummings  v.  Foes,  523 

19.  Under  the  common  law,  as  it  formerly  existed,  such  a  combina. 
tion  would  have  been  a  criminal  offense.    1(1.,  523 

20.  In  an  action  brought  to  recover  for  moneys  alleged  to  have  been 
advanced,  and  services  rendered  in  aid  of  such  a  combination,  this 
court  holds  that  the  judgment  for  the  plaintiff  can  not  stand.     Jd.,  523 

21.  The  conduct  which  will  ju«<tify  a  party  in  abandoning  a  contract 
and  entitle  him  to  recover,  not  only  for  the  work  he  has  done,  but  for 
the  profits  he  can  prove  he  would  have  made  had  the  Qontract  gone  on? 
must  be  such  as  in  effect  prevents  the  performance  of  the  contract; 
the  acts  for  which  the  abandonment  is  made  roust  be  such  as  indicate 
an  intention  not  to  fulfil,  and  such  as  affect  the  very  substance  of  the 
contract;  and  further,  it  should  appear  that  such  acts  are  deliberately 
done,  and  are  not  the  result  of  something  inadvertently  overlooked. 
Speculative  and  fanciful  profits  can  not  be  recovered,  but  profits  which 
it  is  proven  the  party  would  have  made,  are  in  such  case  recoverable. 
L.  S.  <^  M.  S.  By.  Co.  v.  Richards,  560 

22.  No  weight  can  be  given  to  the  declaration  of  a  party  to  a  con- 
tract, that  he  always  has  carried  and  intends  to  carry  out  the  terms 
thereof,  he  at  the  same  time  insisting  that  he  means  to  do  what  the 
Supreme  Court  of  the  State  has  declared  with  reference  thereto,  that 
he  had  no  right  to  do.    Id.,  560 

23.  The  contract  itself,  the  words  and  acts  of  the  parties  and  the 
circumstances  of  the  situation  must  all  be  considered  in  determining 
whether  the  conduct  of  a  given  party  was  such  as  amounted  to  so  sub- 
stantial a  breach  of  the  contract,  and  refusal  to  perform,  as  justified 
the  other  party  thereto  in  abandoning  the  same,  and  warrants  the 
recovery  of  profits  that  would  have  been  made  had  the  contract  been 
carried  out.    Id.,  560 

24.  In  cases  of  this  kind,  where  profits  or  wages  are  awarded  by 
judgment  of  court,  long  before  the  time  at  which  they  would,  had  the 
contract  gone  on,  been  earned,  an  abatement  for  interest  should  be 
made.    Id.,  560 

25.  The  rights  of  parties  under  contracts  can  not,  as  a  rulp,  depend 
upon  their  pecuniary  condition.    Id.,  560 

26.  The  failure  which  will  justify  a  party  in  abandoning  a  contract; 
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and  at  the  same  time  enable  bim  to  recover  for  fature  profits,  mast  iro 

to  the  very  substance  of  the  contract  and  muRt,  in  effect,  prevent  the 

party  who  abandons  from  going  on  with  it.     Id.f  560 

27.  In  an  action  brought  to  recover  the  profits  which  parties  named 
would  have  made  if  defendant  bad  not  so  failed  and  refused  to 
comply  with  its  contract,  touching  the  ascertaining  by  them  of  the 
weight  of  grain  passing  over  its  road,  and  the  transfer  of  the 
same  from  car  to  car,  they  contending  that  such  failure  amounted 
to  a  total  failure  or  breach  of  the  contract,  so  that  they  were,  by  its 
acts,  prevented  from  fulfilling  the  contract  upon  their  part,  this  court 
holds  that  the  question  whether  they  were  men  of  large  or  small 
means  can  not  be  considered;  that  the  fact  of  a  recovery  in  another 
litigation,  of  damages  for  the  principal  portions  of  the  breaches  for 
which  the  contract  was  abandoned,  cuts  no  figure  in  the  case  presented, 
and  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict 
against  the  defendants.     Id.p  560 

28.  AH  prior  and  contemporaneous  oral  stipulations  between  the 
parties  to  a  written  contract,  must  be  held  to  be  merged  therein. 
Caaselhtrry  v.  Warren^  626 

29.  Courts  will  not  ordinarily  enforce  the  specific  performance  of  a 
contract  where  there  is  doubt  about  its  existence  and  terms.  L.  S.  it 
M.  S,  By,  Co.  V.  Uoffert,  631 

30.  Acts  referable  to  another  cause  or  origin,  are  not  to  be  treated 
as  part  performance  of  a  disputed  agreement.    Id.^  631 

31.  A  railroad  company  laying  a  side  track  for  the  benefit  of  another 
under  a  parol  agreement,  the  expense  to  be  met  by  such  other,  may 
revoke  the  same  at  anytime;  whether  a  bill  was  presented  or  the  work 
paid  for  or  not,  cuts  no  figure  in  such  case.    /<f.,  631 

32.  In  the  case  presented,  in  view  of  the  evidence,  this  court  holds 
that  complainants  have  no  claim  which  the  law  can  enforce,  to  a  side 
track  upon  any  grounds.     J<f.,  631 

33.  Neither  court  nor  jury  has  the  right  to  soften  the  conditions  of  a 
contract  or  alter  its  terms,  the  same  referring  to  a  matter  about  which 
the  parties  thereto  were  privileged  to  contract.    Martin  v.  White^  281 

CORPORATIONS— See  Insolvency.  2,  8,  4,  11, 12,  21,  22. 

1.  The  stockholders  of  an  insolvent  corporation  will  be  liable  to 
creditors  thereof,  unless  they  have  given  for  their  stock  "  the  equiva- 
lent in  money,  or  in  money's  worth,"  and  where  stock  has  not  been  fully 
paid,  stockholders  are  liable  to  the  extent  of  the  amount  due  thereon. 
Thayer  v.  El  Phmo  Mining  Co.,  344 

2.  Upon  a  bill  filed  in  pursuance  of  Sec.  25,  Act 'of  1872,  concerning 
corponitions,  for  the  purpose  of  enforcing  the  payment  of  a  judgment 
rendered  against  an  insolvent  corporation,  this  court  holds  that  surviv- 
ing stockholders,  not  defending,  were  competent  witnesses  for  the 
complainant,  notwitlistanding  the  fact  that  their  testimony  tended  to 
charge  the  representatives  of  deceased  stockholders,  the  preponderance 
of  their  interest  being  in  opposition  to  their  testimony.    Id.,         3M 

3.  Acts  done  by  the  president  of  a  corporation,  pertaining  to  the 
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business  thereof,  will  be  presumed  to  be  legally  done,  unleps  shown  to 
be  unauthorized.      Glover  v.  Wells,  360 

4.  It  is  the  law  in  Iowa  that  a  stockholder  in  a  corporation  organ- 
ized for  pecuniary  profit,  has,  by  reason  of  the  ownership  of  stock,  ah 
insurable  interest  in  the  corporate  property.    Id,,  350 

5.  As  against  the  claims  of  creditors  of  a  corporation,  it  is  imma- 
terial what  private  arrangement  subscribers  for  its  stock  may  make  with 
it,  or  with  the  person  who  procures  their  subscription,  as  to  the  pay- 
ment of  the  amount  subscribed.  Kern  v,  Chicago  Co-operative  Breir- 
ing  A88^n,  356 

6.  The  certified  copy  of  articles  of  incorporation,  together  with  all 
indorsements  thereon,  are  prima  facie  evidence  of  the  facts  therein 
stated,  and  copies  of  all  papers  legally  deposited  in  the  o£Bce  of  the  sec- 
retary of  state,  when  certified  by  him  and  authenticated  by  the  seal  of 
bis  ofiice,  are  evidence  in  the  same  manner  and  with  the  like  effect  as 
the  originals.    Id.,  356 

7.  A  corponition  can  only  make  contracts  through  its  duly  author- 
ized agents;  an  affidavit  setting  forth  a  contract  with  a  corporation 
should  state  with  what  officer  thereof  the  same  was  made.  Schulfz  v. 
Plankinton  Bank,  46'2 

8.  In  the  case  presented,  thin  court  holds  that  a  certain  telegram 
sent  by  the  president  of  a  foreign  corporation,  was  not  such  an  act  a^ 
brought  the  pame,  in  legal  contemplation,  within  the  State,  so  as  to  be 
foun<l  therein,  for  the  purpose  of  the  S'.-rvice  of  process  upon  it.  OnU 
veston  City  R,  R.  Co.  v.  Hook,  547 

9.  A  merely  casual  offer  by  the  president  of  a  foreign  corporation, 
while  temporarily  sojourning  in  this  State,  upon  his  own  business,  in 
which  it  has  no  agent  or  place  of  business,  to  receive  a  proposition 
relating  to  tho  business  of  his  company,  is  not  the  transaction  of  busi- 
ness by  an  agent  in  such  sense  as  authorizes  the  conclusion  that  the 
company  is  transacting  its  business  in  this  State.     7d.,  547 

10.  To  be  found  within  the  State,  a  foreign  corporation  must  have 
sent  its  agent  on  whom  service  is  made,  to  the  State  to  conduct  its 
business  therein,  either  continuously  or  for  a  time,  so  as  to  complete  a 
transaction  or  an  enterprise,  or  at  least  charged  with  the  duty  of 
making  a  particular  contract  in  the  State,  or  negotiating  therein  for 
the  company.    Id.,  547 

11.  A  resolution  of  the  directors  of  a  corporation,  providing  that* 
'*  the  president  and  secretary  of  this  company  are  authorized  io  execute 
judgment  notCR.  chattel  mortgages,  bills  of  Fale  or  other  instruments, 
in  their  judgment  necessary  to  the  financial  interests  of  this  company," 
is  authority  for  the  assignment  of  the  book  accounts  thereof,  by  them. 
Commercial  Nat.  Bank  of  Chicago  v.  Burch,  505 

12.  The  purchase  from  one  of  its  stockholders  of  its  own  stock  by  a 
corporation,  or  by  the  exchange  of  its  property  of  equal  value,  though 
made  in  good  faith  and  without  any  element  of  fraud,  there  not  being 
anything  in  the  apparent  condition  of  the  company  to  interfere  with  the 
making  of  the  exchange,  will  not  be  allowed  where  it  Injuriously  affects 
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a  cretlitor  of  tbe  company,  even  tboDgli  the  fact  of  the  indebtedness 
was  not  at  tbe  time  efttuUlished  or  known  to  the  Btockbolder.    id.,   505 

COSTS. 

1.  By  the  cominon  law,  costs  were  not  reeoTerable  by  either  party 
to  a  {riven  suit;  questions  relating  to  costs  are  re^uUted  by  statute. 
JHchords^nr,  AUwartf  90 

2.  A  court  may  order  costs  of  a  snit  based  upon  a  claim  against  an 
estate,  presented  after  the  time  fixed  for  pretention  of  claim**,  defense 
beinfr  m.uie,  to  be  borne  by  the  estate,  where  it  would  be  inequitaUe 
and  unjusit  in  view  of  the  facts  and  circumstiince«  of  tbe  ease  to  impof^e 
the  Kime  upon  the  claimant,  likewise  as  to  a  portion  thereof.     /J.,    90 

CKEPITOR'S  B1LI.S— See  I:isoltexct. 

1.  Tbe  return  of  an  execution  nulla  hjfia  upon  tlie  day  on  which  it 
was  issued,  will  form  a  sntficient  Jbonis  for  the  filing  of  a  creditor's  bill. 
You»if  ▼.  Cfnpp,  312 

2.  The  filing  of  acre  litor's  bill  and  tba  service  of  process  creates  a 
lion  on  the  equitable  a^^sets  of  a  judgment  debtor  and  it  gives  to  the 
vigilant  creditor  a  right  to  priority  in  payment  over  persons  filing  sub- 
sequent bill?,     /(f.,  812 

d.  A  verification  of  a  cre<litor*s  bill  setting  forth  that  the  party  knows 
the  contents  thereof.  *'  that  tbe  same  are  true  except  as  totl>oee  matters 
therein  statevi  upon  information  and  belief,  and  as  to  tbone  matters  he 
Ivlieves  it  to  be  trae/*  ninounts  to  no  more  than  astatement  that  affiant 
l^elieve?  th»»  contents  of  tho  bill  to  be  true,  and  is  iin  insufficient  verifi- 
cnti.^n.     Bnfbnxii'  Tailoring  Co.  T.  Belding  Bros,  d-  Co.,  326 

4.  The  tiling  of  tlh;  first  creditor's  bill  in  a  given  case  gives  to  the 
creditor  so  filing  a  right  to  priority  in  payment,  and  the  creditor  who 
next  filos  his  bill  i^  entitled  to  tbe  second  lien.  Busisell  y.  Chicago 
Ti'u.tt  <t  Sn rings  B<iul\  385 

CRIMINAL  LAW— See  Contkmpt;  Plkadixo,  2. 

1.  In  view  of  an  execution  issued  on  a  judgment  acknowledged  in 
conformity  with  S^.  574  of  the  Criminal  Code,  the  judgment  debtors 
cam  not  attack  the  vuJlicienry  of  the  information,  nor  the  jurisdiction  of 
the  court  which  entered  the  judgment  for  the  fine  and  costs.  PeopU 
T.  Bushihg,  80 

2.  Such  juJgment  m;iy  be  entered  in  vacation  as  well  as  in  term 
time.     lii.,  80 

5,  Tuere  is  proKiWe  ciu«»e  for  a  prosecntion  for  emljezzlement, 
where  complain.int  is  advised  by  his  attorney  that  defendant  is  guilty 
thereof,  and  believes  him.    Lfgenherger  y.  Paul,  516 

4«  It  is  always  a  question  for  the  jury  in  such  case  whether  such 
advice  was  U>tieve\1.  and  the  motive  of  tbe  prosecution  is  only  impor- 
tant where  the  want  of  probable  ciuse  is  proved.    Id.,  516 

DAM\GKS— See    Appeal  axd   Erbob,  4;   Coktracts,  8,    9,  20,  26; 
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DEPOSITIONS— See  Attachment.  1. 

1.  The  party  who  gives  notice  that  he  will  sue  out  a  dediwus  io 
take  the  testimony  of  a  witnoss  upon  written  interrogatorieg*  after 
receiving  notice  that  the  party  to  whom  the  notice  was  given  has  elected 
to  take  the  deposition  upon  oral  interrogatories,  should  reply  with  a 
notice  of  the  time  and  pUice  where  such  deposition  will  be  taken  upon 
oral  interrogatories  in  accordance  with  the  statute;  he  is  the  party 
desiring  the  testimony  and  should  give  notice  of  the  time  and  place  for 
taking  the  same,    Lewie  v.  Fish,   '  372 

2.  A  motion  to  suppref«s  a  deposition  taken  upon  written  interrog- 
atories should  be  sustained,  where*  subsequent  to  the  giving  of  notice 
of  the  intention  to  take  the  same,  the  opposite  party  gave  notice  of  his 
election  to  take  it  upon  oral  interrogatories.     ld„  872 

8.  Sec.  28,  Chap.  51,  R.  S.,  does  not  contemplate  the  issuing  of  two 
commissions,  one  to  take  the  testimony  upon  written,  and  the  other 
upon  oral  interrogatories.     Id.,  872 

4.  Where  the  examination  is  to  be  upon  oral  interrogatories,  the 
party  desiring  the  testimony  must  begin  the  interrogation.  His  ques- 
tions are  in  chief,  and  his  adversary  has  the  right  to  cross-examine. 
Id.,  372 

DETINUE. 

1.  The  action  of  detinue  has  not  been  abolished  in  this  State.  Rob- 
inson V.  Pfterson,  -  132 

2.  '  The  plea  '*  not  cruilty  **  is  not  appropriate  in  detinue;  the  proper 
plea  is '*  non-detinet."    Id.,  132 

3.  A  person  who  has  the  absolute  or  general  property  in  certain 
specific  goods,  and  the  right  to  the  immediate  possession  thereof,  may 
support  this  action  though  he  has  never  had  the  actual  posseosion,  and 
if  goods  be  delivered  to  one,  to  deliver  to  another,  the  latter  may  sup- 
port it,  the  property  being  vested  in  him  by  delivery  to  his  use;  and  if 
a  bailee  wrongfully  delivers  the  goods  to  another,  even  before  demand, 
he  will  continue  liable.     Id.,  132 

4.  An  action  of  detinue  may  be  maintained  by  a  person  insured,  for 
the  recovery  of  his  policy,  he  having  paid  therefor,  the  same  being 
withheld  by  the  agent  who  wrote  it.    Id',  132 

DISCOVERY. 

1.  Where  a  duty  rests  upon  a  defendant  to  account,  and  where  the 
matter:!  for  which  an  accounting  is  sought  are  peculiarly  within  the 
knowledge  of  the  defendant,  and  discovery  is  sought,  equity  will  assume 
jurisdiction  to  compel  the  discovery,  and  after  a  disclopure  will  retain 
the  bill  to  grant  complete  relief.  Kendalhille  Refrigerator  Co.  v. 
Dacis  dt  Rankin,  61 1$ 

DIVORCE. 

1.  ■  This  court  reverses  that  portion  of  a  decree  granting  a  husband 
a  divorce  from  his  wife  upon  the  ground  of  adultery,  which  allows  her 
alimony  in  a  given  sum.     Hickling  v.  Hickling,  73 

2.  The  application  by  a  wife  pendinjr  a  snit  for  divorce  or  separate 
maintenance  for  an  allowance  for  temporary  alimony  and  solicitor's  fees 
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should  not  be  gr.tnted  where  it  ia  shown  that  she  possesses  in  her  own 
ri((ht  SQffici^nt  means  for  her  support  and  to  defray  such  fees.  Hard- 
ing V.  Harding,  202 

3.  Such  application  should  likewise  be  denied  npon  failure  to  show 
probable  cause  for  the  relief  prayed,  or  if  it  appears  thai  she  can  not 
succeed  in  her  caise.    Id,,  202 

4.  A  decree  in  proceedings  for  separate  maintenance,  finding  that 
the  wife  is  entitled  thereto,  but  not  the  amount  to  be  paid,  expressly 
leaving  that  for  future  determination  after  an  inquiry  and  report  shall 
be  made  by  the  master  In  whom  the  matter  is  referred,  is  simply  inter- 
locutory, and  not  the  subject  of  review  either  on  appeal  or  writ  of  ^ 
error.     Knowlton  v.  Knowlton^  588 

DOMICILE— See  Evidence,  2. 

elections. 

1.  Upon  proceedings  instituted  to  determine  the  right  of  a  person 
named  to  hold  the  office  of  alderman  in  a  certain  municipality,  two 
pleas  were  interposed  thereto,  setting  forth,  among  other  things,  that 
the  municipality  in  question  was  invested  with  the  power  to  judge  of 
the  qnalitications,  election  and  return  of  its  own  members,  and  with 
the  power  to  determine  all  contested  elections  held  under  its  charter, 
and  that  it  had  in  fact  determined  that  defendant  was  duly  elected, 
this  court  holds  that  the  trial  court  erred  in  sustaining  plaintiff's 
demurrer  to  said  pleas.    Marshall  v.  Pfople,  102 

2.  A  municipal  charter  empowering  its  counsel  to  judge  of  the 
election,  quaiificatioQ9,  and  returns  of  its  members,  can  investigate  and 
then  judge  of  the  real  facts  developed  by  such  investigation  as  to  who 
is  elected^  and  is  not  absolutely  concluded  by  the  face  of  the  returns. 
Id,,  102 

ESTOPPEL— See  Lajtolord  and  Tknaj«t,  1;  Master  and  Servaih',  10; 
Mortgages,  8;  Partnership,  2. 

1.  The  filing  of  an  answer  denying  liability  and  a  cross-bill  asking 
for  relief  by  a  creditor  of  an  insolvent,  two  suits  against  the  latter 
having  been  previously  brought  by  other  creditors  and  consolidated, 
one  of  the  latter  having  been  permitted  to  file  a  supplemental  bill 
making  the  former  a  party,  amounts  to  an  estoppel  of  the  right  to 
complain  of  the  order  of  consolidation.  Russell  y^  Chicago  TruM  it 
Savings  Bank^  3S5 

ESTRAYS. 

1.  A  suit  to  recover  a  penalty  under  Sec  d4.  Chap.  50,  R.  S.,  may 
he  brought  in  the  name  of  the  informer.  The  State  has  no  interest 
in  the  recovery.    Ryder  v.  Hulseher,  T7 

2.  Such  suit  should  be  brought  in  the  name  of  the  informer  for  use 
of  himself  and  the  county.    Id.,  77 

EVIDENCE — See  Administrator,  7;  Aobnct,  8;  Contracts,  10;  CoR- 
FORATIOM8,  6;  Gamino,  8, 17;  Landlord  and  Tenant,  6;  Practice, 
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1.  In  the  case  presented ,  a  certain  book  of  accounts  waa  properly 
excladed  upon  account  of  insufficient  preliminary  proof.  Blehardnon 
V.  AJIman,  90 

2.  Residence  at  any  time  beinf;  shown,  there  is  a  presumption  that 
it  will  continue,  but  none  as  to  when  it  beflran.     Clough  v.  Kyne,    234 

3.  Testimony  that  a  certain  bill  was  incurred  does  not  sui^tain  an 
allegation  of  payment.     Gammon  v.  Havelock,  268 

4.  There  being  no  evidence  that  anything  had  been  paid  for  medi- 
cal services,  it  was  error  under  a  declaration  only  charginflr  payment 
to  admit  evidence  of  an  amount  of  indebtedness  merely  incurred.    Id. , 

268 

5.  Evidence  of  the  rules  and  regulations  of  roads  other  than  the 
defendant,  in  an  action  brought  to  recover  for  injuries  alleged  to  have 
been  Buffered  through  its  negligence,  is  admissible  when,  at  the  place 
the  injury  occurred,  there  were  tracks  used  by  several  roads  in  common. 
a,M.(0  St.  P.  B.  R,  Co.  V.  0' Sullivan,  369 

6.  The  terms  of  a  sealed  instrument  can  not  be  varied  by  parol. 
Lewis  V.  Fish,  372 

7.  Two  persons  swearing  to  the  contrary  of  each  other,  upon  matter 
within  their  personal  knowledge,  and  which  they  could  not  have  for- 
gotten, can  not  be  of  equal  credibility,  unless  both  are  guilty  of  untruth. 
Johnson  v.  The  People,  382 

8.  While  Sec.  9,  Chap.  51,  R.  S.,  1872,  is,  by  itself,  broad  enough  to 
confer  upon  courts  the  power  to  compel  the  production  of  the  books  of 
a  party  to  a  given  suit,  it  does  not  require  them  to  exercise  the  power 
in  all  cases,  even  if  they  are. in  form  civil  cases.  The  People  v.  West- 
ern MTrs  Mut.  Ins.  Co.,  428 

9.  Recitals  in  receipts  given  by  draymen  to  warehousemen  upon  the 
taking  away  of  goods  as  to  the  condition  thereof  when  taken  away,  are 
not  evidence  against  the  owners  thereof.  Central  Warehouse  Co.  v, 
Sargeant,  438 

10.  It  is  proper  to  admit  in  evidence  a  portion  of  a  letter,  contain- 
ing statements  against  the  interest  of  the  writer,  he  having  at  hand  a 
letter  press  copy  of  the  whole  of  said  letter.     Cramer  v.  Gregg ^      442 

11.  Proof  of  collusion  between  parties  named,  can  not  affect  an 
admission  by  another.    J(2.,  442 

12.  The  rule  oE  law  is  inflexible,  that  as  between  the  parties  to  a  writ- 
ten instrument,  it  can  not  be  altered  by  parol  proof,  and  this  rule 
applies  with  the  same  force  to  exclude  an  alteration  of  the  implication 
of  law  that  arises  upon  a  writing,  as  it  does  to  a  change  of  the  written 
terms  of  the  instrument.     Schulfz  v.  Plankinton  Bank,  462 

13.  In  actions  brought  for  the  recovery  of  damages  alleged  to  have 
been  occasioned  by  the  negligence  of  employers,  all  evidence  tending 
to  show  the  consociation  of  the  plaintiffs  with  other  servants,  should  be 
admitted.     C,  B.  <t  Q.  B.  It  Co.  v.  Fitzgerald,  476 

14.  Evidence  should  not  be  received  as  to  acts  of  negligence  not 
charged  in  the  declaration,  in  a  given  case.    Id.,  476 

15.  The  absence  of  entries  in  an  account  book  will  not  warrant  the 
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iissuniption  thiit  payments  testified  to  by  witnesses  were  not  made  to 
the  person  who  kept  it,  and  whose  bosiness  transactions  were  recorded 
therein.     Sehtcarze  y.  Roenaler^  474 

16.  Such  book  will  not  be  received  as  evidence  of  a  negative  or  to 
prove  cash  items.    Id.,  474 

17.  The  evidence  upon  which  decrees  in  chancery  are  ba^ed  most 
appear  upon  the  record,  or  the  facts  must  appear  in  the  decree. 
Aticater  v.  American  Exchange  Nit  Bank,  501 

18.  A  conrt  of  one  State  can  not  take  notice  of  the  law  of  another 
State  nnlem  such  law  is  proven  in  the  case  as  any  other  fact.  Milfer^ 
V.  MeVeagK  532 

19.  Where  the  law  of  a  forei^  State  tonchinf?  a  given  point  is  not 
proven  in  a  given  ciise,  the  presumption  will  be  that  the  common  law 
prevails  therein.     Id,,  532 

20.  It  is  to  be  presumed  that  the  common  law  exists  in  States  estab- 
lished in  territory  acquired  since  the  Revolution .  where  such  territory 
was  not  at  the  time  of  its  acquisition  occupied  by  an  organized  and 
civilized  community,  and  where  the  population  of  the  new  States  upon 
the  establishment  of  government  was  formed  by  emigration  from  the 
original  States.    Id,,  '  532 

21.  Such  view  is  to  be  taken  as  to  Dakota.    Id,,  532 

22.  Only  experts  are  competent  to  speak  as  to  the  kind  of  floor  from 
which  a  given  machine  should  be  operated,  or  as  to  whether  a  serv- 
ant's methods  in  doing  a  given  work,  were  negligent.  The  Wfher 
Wagon  Co,  v.  KeJil,  584 

23.  The  terms  of  a  lease  under  seal  can  not  be  varied  by  parol. 
Sauher  v.  Collins,  426 

.FEES. 

1,  A  party  made  a  witness  by  his  adversary  is  as  much  entitled  to 
fees  as  a  condition  precedent  to  creating  a  duty  to  attend,  as  a  third 
person.     Bonner  v.  People,  628 

2.  It  seems  that  where,  during  the  progress  of  a  suit,  a  person  is 
ordered  by  the  court  to  appear  before  a  proper  officer  to  testify  as  a 
witness,  he  will  have  no  claim  for  fees.    Id,,  628 

FIXTURES. 

1.  A  mortgagee  stands  in  the  same  legal  relation  to  fixtures  as  a . 
vendee.    Kloesa  v.  KaU,  99 

2.  A  mortgagor  can  not  have  a  secret  intention  as  to  the  character 
of  certain  property  which  will  make  it  personal,  if  it  would  otherwise 
be  real  as  a&rainst  the  mortgagee.    Id.,  99 

3.  In  the  case  presented,  this  court  holds,  in  riew  of  the  evidence,  j 
that  certain  slaughter  house  machinery  was  a  part  of  the  realty.    Id,, 

99 
FORCIBLE  DETAINER— See  LANDix)nD  anb  Tenant,  10. 

1.  In  an  action  of  forcible  detainer  the  defendant  contending  that 
owing  to  a  lease  of  the  premises  in  question,  the  plaintiff  wns  not 
entitled  to  possession,  the  only  question  being  as  to  the  admi8»ibility  of 
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extrinsic  parol  evidence  to  identify  the  premiflea,  the  same  not  having 

been  described  with  certainty  in  said  leas^,  this  court  declines,  in  view 

of  the  evidence,  to  interfere  with  the  judgment  for  the  defendant 

Paugh  V.  Paugh,  143 

f 
FORGERY— See  Contracts.  4. 

FORMER  ADJUDICATION— See  Appeal  and  Error.  5.  6. 

1.  A  decree  in  chancery  is  as  conclusive  as  a  judgment  at  law,  and 
may  be  set  up  in  bar  of  another  bill  asking  for  a  decree  on  the  same 
6ubject*matter.    Meyer  v.  Meyer,  94 

FRAUD— See  Garni8ht«ent,  8;  Insolvency,  2,  5, 17,  26;   Practice,  40; 
Kepleyin,  1;  Trade  Marks,  3. 

1.  The  fraudulent  conceal  ment  referred  to  by  Sec.  22,  Chap.  83, 
R.  S.,  includes  only  the  individual  act  of  the  person  liable  to  the  action, 
and  not  the  act  of  his  agent  or  servant.     Wood  v.  Williams,  115 

2.  A  representation,  to  be  fraudulent  in  the  le<ral  flense,  must  relate 
to  a  past  fact  or  present  condition,  and  not  be  a  mere  promise  as  to  a 
future  event,    CasselbetTy  v.  Warren,  626 

GAMING. 

1.  The  buying  and  selling  of  options  in  crrain,  it  being  understood 
and  intended  that  neither  the  buyer  nor  seller  is  to  receive  or  deliver 
the  grain  so  bought  or  sold,  and  that  the  loss  or  gain  resulting  shall  be 
settled  by  the  payment  or  receipt  of  the  difference  between  the  prices 
agreed  upon  and  the  market  value  of  the  same  at  the  time  appointed 
for  deliver}',  constitute  gaming  transactions.     Miles  v.  Andrews,    155 

2.  Where  such  purchases  and  sales  are  made  through  commission 
merchants  upon  the  Board  of  Trade,  in  conformity  with  orders  of  a 
broker,  the  purpose  or  understanding  of  the  former  and  of  the  parties 
of  whom  they  buy  and  to  whom  they  sell,  is  immaterial  in  an  action 
brought  by  such  broker  to  recover  upon  notes  given  by  one  of  his 
patrons  covering  such  transactions.    Id,,  155 

8.  That  orders  were  in  form  for  the  actual  purchase  and  sale  of 
wheat  for  future  delivery,  is  a  circumstance  of  little  weight  as  evidence 
of  intention,  and  the  actual  delivery  under  one  order,  will  not  be  con- 
clusive of  an  intention  to  receive  it,  when  the  order  for  its  purchase 
was  given.    Id.,  155 

4.  Where  notes  were  given  to  cover  losses  on  several'deals,  in  one 
of  which  the  grain  was  delivered,  the  consideration  being  entire,  the 
'illegality  of  any  part  will  taint  the  whole.    Id,,  155 

5.  '  The  statement  of  the  defendant  in  an  action  on  such  notes,  that 
he  signed  them,  expecting  to  pay  them  if  the  balance  was  against  him 
when  they  matured,  can  not  avail  the  plaintiff  in  such  action.    Id.,  155 

6.  Where  parties  honestly  intend  an  actual  purchase  of  property  for 
future  delivery,  the  purchaser  may  lawfully  sell  out  his  bargain  before 
the  time  appointed  for  delivery,  and  such  a  purchase  for  speculation  is 
as  valid  as  for  any  other  purpose.     Id.,  155 

7.  The  character  of  such  deals  depends  upon  the  intention  or  under* 
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and  at  the  same  time  enable  bim  to  recover  for  future  profits,  must  ko 

to  the  very  substance  of  the  contract  and  must,  in  effect,  prevent  the 

party  who  abandons  from  going  on  with  it    Id.,  560 

27.  In  an  action  brought  to  recover  the  profits  which  parties  named 
would  have  made  if  defendant  bad  not  so  failed  and  refused  to 
comply  with  its  contract,  touching  the  ascertaining  by  them  of  the 
weight  of  grain  passing  over  its  road,  and  the  transfer  of  the 
same  from  car  to  car,  they  contending  that  such  failure  amounted 
to  a  total  failure  or  breach  of  the  contract,  so  that  they  were,  by  its 
acts,  prevented  from  fulfilling  the  contract  upon  their  part,  this  court 
holds  that  the  question  whether  they  were  men  of  large  or  small 
means  can  not  be  considered;  that  the  fact  of  a  recovery  in  another 
litigation,  of  damages  for  the  principal  portions  of  the  breachee  for 
which  the  contract  was  abandoned,  cuts  no  figure  in  the  case  pres<>nte<I, 
and  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict 
against  the  defendants.     Id.,  560 

28.  All  prior  and  contemporaneous  oral  stipulations  between  the 
parties  to  a  written  contract,  must  be  held  to  be  merged  therein. 
Casselhtrry  v.  Warren^  626 

29.  Courts  will  not  ordinarily  enforce  the  specific  performance  of  a 
contract  where  there  is  doubt  about  its  existence  and  terms.  L,  S,  dt 
M.  S.  Ry.  Co.  V.  Uoffert,  631 

80.  Acts  referable  to  another  cause  or  origin,  are  not  to  be  treated 
as  part  performance  of  a  disputed  agreement,    /rf.,  631 

31.  A  railroad  company  laying  a  side  track  for  the  benefit  of  another 
under  a  parol  agreement,  the  expense  to  be  met  by  such  other,  may 
revoke  the  same  at  anytime;  whether  a  bill  was  presented  or  the  work 
paid  for  or  not,  cuts  no  figure  in  such  case.    Id.,  631 

32.  In  the  case  presented,  in  view  of  the  evidence,  this  court  holds 
that  complainants  have  no  claim  which  the  law  can  enforce,  to  a  side 
track  upon  any  grounds.    Id.,  631 

33.  Neither  court  nor  jury  has  the  right  to  soften  the  conditions  of  a 
contract  or  alter  its  terms,  the  same  referring  to  a  matter  about  which 
the  parties  thereto  were  privileged  to  contract.    Martin  v.  White,  281 

CORPORATIONS— See  Insolvency.  2,  3,  4,  11,  12,  21,  22. 

1.  The  stockholders  of  an  insolvent  corporation  will  be  liable  to 
creditors  thereof,  unless  they  have  given  for  their  stock  *'  the  equiva- 
lent in  money,  or  in  money's  worth/*  and  where  stock  has  not  been  fully 
paid,  stockholders  are  liable  to  the  extent  of  the  amount  due  thereon. 
Thayer  v.  El  Plomo  Mining  Co.,  344 

2.  Upon  a  bill  filed  in  pursuance  of  Sec.  25,  Act  of  1872,  concerning 
corporations,  for  the  purpose  of  enforcing  the  payment  of  a  judgment 
rendered  against  an  insolvent  corporation,  this  court  holds  that  surviv- 
ing stockholders,  not  defending,  were  competent  witnesses  for  the 
complainant,  notwithstanding  the  fact  that  their  testimony  tended  to 
charge  the  representatives  of  deceased  stockholders,  the  preponderance 
of  their  interest  being  in  opposition  to  their  testimony.    LL,         344 

3.  ActB  done  by  the  president  of  a  corporation,  pertaining  to  the 
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business  thereof,  will  be  presumed  to  be  legally  done,  unleps  shown  to 
be  unauthorized.      Glover  v.  Wells,  350 

4.  It  is  the  law  in  Iowa  that  a  stockholder  in  a  corporation  organ- 
ised for  pecuniary  profit,  has,  by  reason  of  the  ownership  of  stock,  an 
insurable  interest  in  the  corporate  property,    /i.,  350 

5.  As  against  the  claims  of  creditors  of  a  corporation,  it  is  imma- 
terial what  private  arrangement  subscribers  for  its  stock  may  make  with 
it,  or  with  the  person  who  procures  their  subscription,  as  to  the  pay- 
ment of  the  amount  subscribed.  Kern  v,  Chicago  Co-operative  Brew- 
wg  Ass^Ht  356 

6.  The  certified  copy  of  articles  of  incorporation,  together  with  all 
indorsements  thereon,  are  prima  facie  evidence  of  the  facts  therein 
stated,  and  copies  of  all  papers  legally  deposited  in  the  office  of  the  sec- 
retary of  state,  when  certified  by  him  and  authenticated  by  the  seal  of 
his  ofiice,  are  evidence  in  the  same  manner  and  with  the  like  effect  as 
the  originals.     Id,,  356 

7.  A  corporation  can  only  make  contracts  through  its  duly  author- 
ized agents;  an  affidavit  setting  forth  a  contract  with  a  corporation 
should  state  with  what  officer  thereof  the  same  was  made.  Schujtz  v. 
Plankinton  Bank,  462 

8.  In  the  case  presented,  thin  court  holds  that  a  certain  telegrnm 
sent  by  the  president  of  a  foreign  corporation,  was  not  such  an  act  as 
brought  the  same,  in  legal  contemplation,  within  the  Sttite,  so  as  to  be 
founil  thorein.  for  the  purpose  of  the  s^Tvice  of  process  upon  it.  OnU 
veston  City  R.  R.  Co,  v.  Hook,  547 

9.  A  merely  casual  offer  by  the  president  of  a  forpign  corporation, 
while  temporarily  sojourning  in  this  State,  upon  his  own  business,  iu 
which  it  has  no  agent  or  place  of  business,  to  receive  a  proposition 
relating  to  the  business  of  his  company,  is  not  the  transaction  of  busi- 
ness by  an  agent  in  such  sense  as  authorizes  the  conclusion  that  the 
company  is  transacting  its  business  in  this  State,     /d.,  547 

10.  To  be  found  within  the  State,  a  foreign  corporation  munt  have 
sent  its  agent  on  whom  service  is  made,  to  the  State  to  conduct  its 
business  therein,  either  continuously  or  for  a  time,  so  as  to  complete  a 
transaction  or  nn  enterprise,  or  at  least  charged  with  the  duty  of 
making  a  particular  contract  in  the  State,  or  negotiating  therein  for 
the  company.    Id.,  547 

11.  A  resolution  of  the  directors  of  a  corporation,  providing  that 
**  the  president  and  secretary  of  this  company  are  authorized  to  execute 
judgment  notes,  chattel  mortgages,  bills  of  nale  or  other  instruments, 
in  their  judgment  necessary  to  the  financial  interpsts  of  this  company,** 
is  authority  for  the  assignment  of  the  book  accounts  thereof,  by  them. 
Commercial  Nat,  Bank  of  Chicago  v.  Burch,  505 

12.  The  purchase  from  one  of  its  stockholders  of  its  own  stock  by  a 
corporation,  or  by  the  exchange  of  its  property  of  equal  value,  though 
made  in  good  faith  and  without  any  element  of  frnud,  there  not  being 
anything  in  the  apparent  condition  of  the  company  to  interfere  with  the 
making  of  the  exchange,  will  not  be  allowed  where  it  injuriously  affects 

Vol.  XL  iS 
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a  creditor  of  the  company,  even  thoD^h  the  fact  of  tbe  indebtedness 
was  not  ut  tbe  time  estublisbed  or  known  to  the  etockbolder.    leLt  505 

COSTS. 

1.  Bj  the  common  law,  costa  were  not  recoverable  by  either  party 
to  a  given  suit:  questions  relating  to  costs  are  regulated  by  statute. 
Bichardsony.  Allwan,  90 

2.  A  court  may  ord(*r  costs  of  a  salt  based  upon  a  claim  against  an 
estate,  presented  after  the  time  fixed  for  pretention  of  ciaimn,  defense 
being  made,  to  be  borne  by  the  estate,  where  it  would  be  inequitable 
and  unjust  in  view  of  tbe  facts  and  circumstance?  of  the  case  to  impo^ie 
the  same  upon  the  claimant,  likewise  as  to  a  portion  thereof.     Id.,    90 

CREDITOR'S  BILLS— See  Ihsolyknct. 

1.  The  return  of  an  execution  nulla  h^na  upon  the  day  on  which  it 
was  issued,  will  form  a  snificient  iNu* is  for  the  filing  of  a  creditor's  bill. 
Younff  V.  Clappt  312 

2.  The  filing  of  acreJitor's  bill  and  tha  service  of  process  creates  a 
lien  on  tbe  equitable  assets  of  a  judgment  debtor  and  it  gives  to  tbe 
vigilant  creditor  a  right  to  priority  in  payment  over  persons  filing  sub- 
sequent bills.    /(?.,  312 

3.  A  verification  of  a  creditor's  bill  setting  forth  that  the  party  knows 
the  contents  thereof,  *'  that  the  same  are  true  except  as  to  those  matters 
therein  stated  upon  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true,"  amounts  to  no  more  than  astatement  that  affiant 
believes  the  contents  of  the  bill  to  be  tro«>.  and  is  iin  insufficient  verifi- 
cation.    Brabi'ook  Tailoring  Co,  v.  Belding  Bros.  <t  Co.,  826 

4.  Tbe  filing  of  the  first  creditor's  bill  in  a  given  case  gives  to  the 
creditor  so  filing  a  right  to  priority  in  payment,  and  the  creditor  who 
next  files  his  bill  is  entitled  to  the  second  lion.  Russell  v.  Chicago 
Trust  dt  Savings  Bank,  385 

CRIMINAL  LAW— See  Contkmpt;  Pleading,  2. 

1.  In  view  oF  an  execution  issued  on  a  judgment  acknowledged  in 
conformity  with  Sec.  574  of  the  Criminal  Code,  the  judgment  debtors 
ctm  not  attack  the  sufficiency  of  tbe  information,  nor  the  jurisdiction  of 
the  court  which  entered  the  judgment  for  the  fine  and  costs.  PtopU 
V.  Rushing,  80 

2.  Such  judgment  may  be  entered  in  vacation  as  well  as  in  term 
time.    Id.,  80 

3.  There  is  probable  ciuse  for  a  prosecution  for  embezzlement, 
where  complainant  is  advised  by  his  attorney  that  defendant  is  guilty 
thereof,  and  believes  him.    Leyenherger  v.  Paul,  516 

4.  It  is  always  a  question  for  the  jury  in  such  case  whether  sudi 
advice  was  believed,  and  the  motive  of  tbe  prosecution  is  only  impof' 
tant  where  the  want  of  probable  cause  is  proved.    Id.,  516 

DAMAGES— See   Apfbal  and   Erbor,  4;   Contracts,   8,    9,  20,  26; 
Sales,  1. 
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DEPOSITIONS— See  Attachment.  1. 

1.  The  party  who  gives  notice  that  he  will  sue  oat  a  dedhiius  in 
take  fhe  testimony  of  a  witness  upon  written  interrogatoriest  after 
receiving  notice  that  the  party  to  whom  the  notice  was  given  has  elected 
to  take  the  deposition  upon  oral  interrogatories,  should  reply  with  a 
notice  of  the  time  and  place  where  such  deposition  will  be  taken  upon 
oral  interrogatories  in  accordance  with  the  statute;  he  is  the  party 
desiring  the  testimony  and  should  give  notice  of  the  time  and  place  for 
taking  the  same,    Lewis  v,  Fish^  '  372 

2.  A  motion  to  supprera  a  deposition  taken  upon  written  interrog- 
atories should  be  sustained,  where,  subsequent  to  the  giving  of  notice 
of  the  intention  to  take  the  same,  the  opposite  party  gave  notice  of  his 
election  to  take  it  upon  oral  interrogatories.     ld„  872 

3.  Sec  28,  Chap.  51,  R.  S.,  does  not  contemplate  the  issuing  of  two 
commissions,  one  to  take  the  testimony  upon  written,  and  the  other 
upon  oral  interrogatories.     Id.,  372 

4.  Where  the  examination  is  to  }>e  upon  oral  interrogatories,  the 
party  desiring  the  testimony  must  begin  the  interrogation.  His  ques- 
tions are  in  chief,  and  his  adversary  has  the  right  to  cross-exauiine. 
Id.,  372 

DETINUE. 

1.  The  action  of  detinue  has  not  been  abolished  in  this  State.  Rob- 
inson V.  Peterson,  -  132 

2.  •  The  plea  **  not  aruiUy  "  is  not  appropriate  in  detinue;  the  proper 
plea  is  **  non-detinet."    Id.,  132 

3.  A  person  who  has  the  absolute  or  general  property  in  certain 
specific  goods,  and  the  right  to  the  immediate  possef^sion  thereof,  may 
support  this  action  though  he  has  never  had  the  actual  pos^ension,  and 
if  goods  be  delivered  to  one,  to  deliver  to  another,  the  latter  may  sup- 
port it,  the  property  being  vested  in  him  by  delivery  to  his  use;  and  if 
a  bailee  wrongfully  delivers  the  goods  to  another,  even  before  demand, 
he  will  continue  liable.     Id,,  132 

4.  An  action  of  detinue  may  be  maintained  by  a  person  insured,  for 
the  recovery  of  his  policy,  he  having  paid  therefor,  the  same  being 
withheld  by  the  agent  who  wrote  it.    Id.,  132 

DISCOVERY. 

1.  Where  a  duty  rests  upon  a  defendant  to  account,  and  where  the 
matters  for  which  an  accounting  is  sought  are  peculiarly  within  the 
knowledf^e  of  the  defendant,  and  discovery  is  sought,  equity  will  assume 
jurisdiction  to  compel  the  discovery,  and  after  a  disclosure  will  retain 
the  hill  to  grant  complete  relief.  Kendallville  Refrigerator  Co.  v. 
Davis  <lt  Rankin,  61t$ 

DIVORCE. 

1.  This  court  reverses  that  portion  of  a  decree  granting  a  husband 
a  divorce  from  his  wife  upon  the  ground  of  adultery,  which  allows  her 
alimony  in  a  given  sum.     Hielcling  v.  HickVwg^  73 

2.  The  application  by  a  wife  pending  a  snit  for  divorce  or  separate 
maintenance  for  an  allowance  for  temporary  alimony  and  solicitor's  fees 
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should  not  be  grnnted  where  it  is  sfaoirn  that  she  poeaesses  in  ber  own 
riffht  sufficipnt  luc'aDS  for  ber  Bapport  und  to  defray  each  fees.  Hard- 
ing y.  Harding,  202 
8.  Such  application  should  likewise  be  denied  upon  fail  ore  to  show 
probable  canse  for  the  relief  prayed,  or  if  it  appears  thai  she  can  not 
•uceeed  in  her  cise.  Id.,  202 
4.  A  decree  in  proceedings  for  separate  maintenance,  finding  that 
the  wife  is  entitled  thereto,  but  not  the  amount  to  be  paid,  expressly 
leaving  that  for  future  determination  after  an  inquiry  and  report  shall 
be  made  by  the  master  to  whom  the  matter  is  referred,  is  simply  inter- 
locutory, and  not  the  subject  of  review  either  on  appeal  or  writ  of  ^ 
error.     Kno%cUon  v.  KfioicUon,                                                         568 

DOMICILE— See  £yidenc£,  2. 

ELECTIONS. 

1.  Upon  proceedings  instituted  to  determine  the  right  of  a  person 
named  to  hold  the  office  of  alderman  in  a  certain  municipality,  two 
pleas  were  interposed  thereto,  setting  forth,  among  other  things,  that 
the  municipality  in  question  was  invested  with  the  power  to  judge  of 
the  qualifications,  election  and  return  of  its  own  members,  and  with 
the  power  to  determine  all  contested  elections  held  under  its  charter, 
and  that  it  had  in  fact  determined  that  defendant  was  duly  elected, 
this  court  holds  that  the  trial  court  erred  in  sustaining  plaintiff^a 
demurrer  to  said  pleas.    Marshall  v.  People,  102 

2.  A  municipal  charter  empowering  its  counsel  to  judge  of  the 
election,  qualification?,  and  returns  of  its  members,  can  investigate  and 
then  judge  of  the  real  facts  developed  by  such  investigation  an  to  who 
is  elected^  and  is  not  absolutely  concluded  by  the  face  of  the  returns. 
Id.,  102 

ESTOPPEL— See  Landlord  and  Tenant,  1;  Master  and  Servant,  10; 
MoRTOAGRs,  3;  Partnership,  2. 

1.  The  filing  of  an  answer  denying  liability  and  a  cross-bill  a5king 
for  relief  by  a  creditor  of  an  insolvent,  two  suits  against  the  latter 
having  been  previously  brought  by  other  creditors  and  consolidated, 
one  of  the  latter  having  been  permitted  to  file  a  supplemental  bill 
making  the  former  a  party,  amounts  to  an  estoppel  of  the  right  1o 
complain  of  the  order  of  consolidation.  Russell  v.  Chicago  Trust  dt 
Savings  Bank,  385 

ESTRAYS. 

1.  A  suit  to  recover  a  penalty  under  Sec  d4.  Chap.  50,  R.  S.,  may 
be  brought  in  the  name  of  the  informer.  The  State  has  no  interest 
in  the  recovery.    Ryder  v.  Huhcher,  77 

2.  Such  suit  should  be  brought  in  the  name  of  the  informer  for  use 
of  himself  and  the  county.    Id,,  77 

EVIDENCE!— See  Administrator,  7;  Agency.  8;  Contracts,  10;  Cor- 
porations, 6;  Gaming,  8, 17;  Landlord  and  Tenant,  6;  Practice, 
44. 
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1.  In  the  case  presented,  a  certain  book  of  accounts  was  properly 
excluded  upon  account  of  insufficient  preliminary  proof.  Bichardnon 
V.  AUman,  90 

2.  Residence  at  any  time  beinf?  shown,  there  is  a  presumption  that 
it  will  continue,  but  none  as  to  when  it  beflran.     Clough  v.  Kyne^    234 

8.  Testimony  that  a  certain  bill  was  incurred  does  not  sustain  an 
allegation  of  payment.     Gammon  v.  HaveJock,  268 

4.  There  being  no  evidence  that  anything  had  been  paid  for  medi- 
cal services,  ic  was  error  under  a  declaration  only  charginar  payment 
to  admit  evidence  of  an  amount  of  indebtedness  merely  incurred.    Id., 

268 

5.  Evidence  of  the  rules  and  regulations  of  roads  other  than  the 
defendant,  in  an  action  brought  to  recover  for  injuries  alleged  to  have 
been  suffered  through  its  negligence,  is  admissible  when,  at  the  place 
the  injury  occurred,  there  were  tracks  used  by  several  roads  in  common. 
C,  M.  (0  St  P.  R,  R.  Co.  V.  O'Sullivan,  869 

6.  The  terms  of  a  sealed  instrument  can  not  be  varied  by  parol. 
Lewis  V.  Fish,  372 

7.  Two  persons  swearing  to  the  contrary  of  each  other,  upon  matter 
within  their  personal  knowledge,  and  which  they  could  not  have  for- 
gotten, can  not  be  of  equal  credibility,  unless  both  are  guilty  of  untruth. 
Johnson  v.  The  People^  882 

8.  While  Sec.  9,  Chap.  51,  R.  S.,  1872,  is,  by  itself,  broad  enough  to 
confer  upon  courts  the  power  to  compel  the  production  of  the  books  of 
a  party  to  a  given  suit,  it  does  not  require  them  to  exercise  the  power 
in  all  cases,  even  if  they  are. in  form  civil  cases.  The  People  v.  West' 
em  JHy'rs  Mut.  Ins.  Co.,  428 

9.  Recitals  in  receipts  given  by  draymen  to  warehousemen  upon  the 
taking  away  of  goods  as  to  the  condition  thereof  when  taken  away,  are 
not  evidence  against  the  owners  thereof.  Central  Warehouse  Co.  v. 
Sargeantt  438 

10.  It  is  proper  to  admit  in  evidence  a  portion  of  a  letter,  contain- 
ing statements  against  the  interest  of  the  writer,  he  having  at  hand  a 
letter  press  copy  of  the  whole  of  said  letter.     Cramer  v.  Gregg,      442 

11.  Proof  of  collu5>ion  between  parties  named,  can  not  affect  an 
admission  by  another.    Id.,  442 

12.  The  rule  of  law  is  inflexible,  that  as  between  the  parties  to  a  writ- 
ten instrument,  it  can  not  be  altered  by  parol  proof,  and  this  rule 
applies  with  the  same  force  to  exclude  an  alteration  of  the  implication 
of  law  that  arises  upon  a  writing,  as  it  does  to  a  change  of  the  written 
terms  of  the  instrument.     HehuUz  v.  Plankinton  Bank,  462 

18.  In  actions  brought  for  the  recovery  of  damages  alleged  to  have 
been  occasioned  by  the  negligence  of  employers,  all  evidence  tending 
to  show  the  consociation  of  the  plaintiffs  with  other  servants,  should  be 
admitted.     C,  B.  d^  Q.  R.  R.  Co.  v.  Fitzgerald,  476 

14.  Evidence  should  not  be  received  as  to  acts  of  negligence  not 
charged  in  the  declaration,  in  a  given  case.    Id.,  476 

15.  The  absence  of  entries  in  an  account  book  will  not  warrant  the 
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assumption  that  payments  testified  to  by  witnesses  were  not  made  to 
the  person  who  kept  it,  and  whose  business  transactions  were  recorded 
therein.    Sehtcarze  v.  Roensler,  474 

16.  Such  book  will  not  be  received  as  eridence  of  a  nesfattTe  or  to 
prove  cash  items,    id.,  474 

17.  The  evidence  vpon  which  decrees  in  chancery  are  based  must 
appear  upon  the  record,  or  the  facts  must  appear  in  the  decree. 
Atwater  v.  American  Exchange  Ntt.  Bank,  501 

18.  A  conrt  of  one  State  can  not  take  notice  of  tlie  law  of  another 
State  unless  such  law  is  proven  in  the  case  as  any  other  fact.  MiUer^ 
V.  McVeagK  5S2 

19.  Where  the  law  of  a  forei^  State  touching  a  given  point  is  not 
proven  in  a  given  Ciise,  the  presumption  will  be  that  the  common  law 
prevails  therein.     Id,,  532 

20.  It  is  to  be  presumed  that  the  common  law  exists  in  States  estab- 
lished in  territory  acquired  since  the  Revolution,  where  soch  territory 
was  not  at  the  time  of  its  acquisition  occupied  by  an  orfiranized  and 
civilized  community,  and  where  the  population  of  the  new  States  upon 
the  establiRhment  of  government  Wiis  formed  by  emigration  from  the 
original  States.    Id,,  '  5o2 

21.  Such  view  is  to  be  taken  as  to  Dakota.    Id,,  532 

22.  Only  experts  are  competent  to  speak  as  to  the  kind  of  floor  from 
which  a  given  machine  should  be  operated,  or  as  to  whether  a  serv- 
ant's methods  in  doing  a  given  work,  were  negligenL  The  Weher 
Wagon  Co,  v.  Kehl,  584 

23.  The  terms  of  a  lease  under  seal  can  not  be  varied  by  parol. 
Sauber  v.  Collins,  426 

.FEES. 

1.  A  party  made  a  witness  by  his  adversary  is  as  much  entitled  to 
fees  as  a  condition  precedent  to  creating  a  duty  to  attend,  as  a  third 
person.     Bonner  v.  People^  628 

2.  It  seems  that  where,  during  the  progress  of  a  Ruit.  a  person  is 
ordered  by  the  court  to  appear  before  a  proper  officer  to  testify  as  a 
witness,  he  will  have  no  claim  for  fees,    /d.,  628 

FIXTURES. 

1.  A  mortgagee  stands  in  the  same  legal  relation  to  fixtures  as  a, 
vendee.    Kloess  v.  Katty  99 

2.  A  mortgagor  can  not  have  a  secret  intention  as  to  the  character 
of  certain  property  which  will  make  it  personal,  if  it  would  otherwise 
be  real  as  aflrainst  the  mortgagee.     Id.,  99 

8.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  j 
that  certain  slaughter  house  machinery  was  a  part  of  the  realty.    Id,. 

99 
FORCIBLE  DETAINER— See  Landixjhd  and  Tenant,  10. 

1.  in  an  action  of  forcible  detainer  the  defendant  contending  that 
owing  to  a  lease  of  the  premises  in  question,  the  plaintiff  wns  not 
entitled  to  possession,  the  only  question  being  as  to  the  admissibility  of 
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extrinsic  parol  evidence  to  identify  the  premises,  the  same  not  having 
been  described  with  certainty  iu  said  leas^,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  for  the  defendant. 
Paugh  V.  Paugh,  143 

FORGERY— See  CoNTBAcre.  4. 

FORMER  ADJUDICATION— See  Appeal  and  Error,  5,  6. 

1.  A  decree  in  chancery  is  as  conclusive  as  a  judgment  at  law,  and 
may  be  set  up  in  bar  of  another  bill  asking  for  a  decree  on  the  same 
subject-matter.    Meyer  v.  JHeyer,  94 

FRAUD— See  Garnishment,  3;  Insolvency,  2,  5, 17,  26;  Practice,  40; 
Replevin,  1;  Trade  Marks,  3. 

1.  The  fraudulent  conceal  ment  referred  to  by  Sec.  22,  Chap.  83, 
R.  S.,  includes  only  the  individual  act  of  the  person  liable  to  the  action, 
and  not  the  act  of  his  agent  or  servant.     Wood  v.  Williama,  115 

2.  A  representation,  to  be  fraudulent  in  the  legal  fiense,  muBt  relate 
to  a  past  fact  or  present  condition,  and  not  be  a  mere  promise  as  to  a 
future  event     Casselberry  v.  lVa9'renf  626 

GAMING. 

1.  The  buying  and  selling  of  options  in  trrain,  it  bein^  understood 
and  intended  that  neither  the  buyer  nor  seller  is  to  receive  or  deliver 
the  (n^ain  so  bought  or  sold,  and  that  the  loss  or  gain  resulting  shall  be 
settled  by  the  payment  or  receipt  of  the  difference  between  the  prices 
agreed  upon  and  the  market  value  of  the  same  at  the  time  appointed 
for  delivery,  constitute  gaming  tranfiactions.     Miles  v.  Andretrs,    155 

2.  Where  such  purchases  and  sales  are  made  through  commission 
merchants  upon  the  Board  of  Trade,  in  conformity  with  orders  of  a 
broker,  the  purpose  or  understanding  of  the  former  and  of  the  parties 
of  whom  they  bay  and  to  whom  they  sell,  is  immaterial  in  an  action 
brought  by  such  broker  to  recover  upon  notes  given  by  one  of  his 
patrons  covering  such  transactions,    /cf.,  155 

3.  That  orders  were  in  form  for  the  actual  purchase  and  sale  of 
wheat  for  future  delivery,  is  a  circumstance  of  little  weight  as  evidence 
of  intention,  and  the  actual  delivery  under  one  order,  will  not  be  con- 
clusive of  an  intention  to  receive  it,  when  the  order  for  its  purchase 
was  given,    /(f.,  155 

4.  Where  notes  were  given  to  cover  losses  on  several  deals,  in  one 
of  which  the  grain  was  delivered,  the  consideration  being  entire,  the 
illegality  of  any  part  will  taint  the  whole.    Id,,  155 

5.  '  The  statement  of  the  defendant  in  an  action  on  such  notes,  that 
he  signed  them,  expecting  to  pay  them  if  the  balance  was  against  him 
when  they  matured,  can  not  avail  the  plaintiff  in  such  action.     Id.,  155 

6.  Where  parties  honestly  intend  an  actual  purchase  of  property  for 
future  delivery,  the  purchaser  may  lawfully  sell  out  bis  bargain  before 
the  time  appointed  for  delivery,  and  such  a  purchase  for  speculation  is 
as  valid  as  for  nny  other  purpose.     Id.,  155 

7.  The  character  of  such  deals  depends  upon  the  intention  or  under* 
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stiindiig  of  the  parties  thereto,  to  be  dctermiDed  from  the  evidence. 
Id.,  155 

8.  In  an  action  bronprht  to  recover  upon  promiraory  notes,  the 
defeodnnts  contending  that  they  were  without  good  and  valaable  con- 
sideration,  but  were  given  for  money  won  by  the  plaintiffs  in  Bpeca- 
]ating  in  the  market  price  of  grain,  this  court  hohls,  that  evidence 
touching  a  certain  telephonic  mefi^nge  between  two  of  the  p«irties  hereto 
was  properly  admitted;  likewise  statement^  made  by  a  person  named, 
and  by  an  agent  of  the  plaint  iffs  at  the  time  of  the  procnrpmenc  of  the 
execution  of  the  notcR  in  suit,  and  declines  to  interfere  with  the  judg- 
ment for  the  defendants.    Id.,  155 

9.  It  is  proper,  in  a  given  case,  for  the  jury  to  consider  the  course  of 
dealing  lietween  the  psirties  to  a  given  transaction  in  order  to  enable 
them  to  come  to  a  conclusion  as  to  the  nature  thereof.  Waiie  v.  Cos- 
tello,  307 

10.  A  contract  for  the  sale  and  future  delivery  of  grain,  by  which 
the  seller  has  the  privilege  of  delivering;  or  not  delivering,  and  the  buyer 
the  privilege  of  culling  or  not  calling  for  the  grain,  just  as  they  choose, 
and  which,  on  its  maturity,  is  to  be  filled  by  adjusting  the  diffcreiiceB 
in  the  market  value,  is  an  option  contract  in  the  nature  of  a  gambling 
transaction,     /(f.,  307 

11.  In  an  action  brought  to  recover  sums  representing  margins 
advanced  and  profits  claimed  to  have  been  made  out  of  the  purchase  and 
sale  of  grain  upon  the  Chicago  Boiird  of  Trade,  defendants  contending 
that  a  balance  is  due  them  arising  out  of  certain  Ios<»e8  sustained  on 
purchases  made  for.  the  plaintiff,  this  court  holds  that  the  judgment  for 
the  plaintiff  can  not  stand.     Id.,  o07 

12.  The  plaintiff  in  such  case  can  recover  any  sum  deposited  by  him 
merely  for  his  convenience.    Id,,  307 

13.  It  is  for  the  jury  to  decide  un^ler  the  evidence  and  upon  proper 
instructions,  in  actions  upon  promissory  notes,  whfither  or  not  they  were 
ffiven  in  settlinc?  gambling  deals  upon  the  Board  of  Trade.  Hitchcock 
V.  Corn  Exchange  Bnnk%  414 

14.  Whether  or  not  in  a  given  case,  deals  upon  the  Board  of  Trade 
were  gambling  transactions,  is  for  the  jury  to  decide  in  view  of  all  the 
evidence,  and  in  the  absence  of  error  of  law  their  finding  is  conclusive. 
Curtis  Y.  Wright,  491 

15.  The  facts  that  the  person  so  dealing  never  received  and  paid 
for,  and  never  delivered  any  of  the  products  bought  or  sold,  and  that 
his  deals  would  agfrregate  a  large  amount,  are  proper  to  go  to  the  jury 
in  connection  with  other  evidence,  but  are  not  conclusive  that  deals 
were  gambling  transactions.    Id,,  491 

16.  In  an  action  brought  to  recover  a  balance  on  account  of  com-' 

missions  and  money  advanced,  claimed  to  be  due  from  defendant  to 

plaintiffs  for  certain  transactions  in  grain  and  pro<.1uce  on  the  Board  of 

Trade,  this  court  holds  that  an  instruction    in  behalf  of  defendant 

touching  the  transaction  of  business  upon  the  board  through  brokers 
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was  properly  refused,  and  declines  to  interfere  with  the  judg:ment  for 
the  plaintiffs.    7(7. .  491 

17.  In  an  action  to  recover  money  paid  on  Board  of  Trade  dealings, 
this  court  holds  as  proper  the  non-allowance  of  a  certain  leading  ques- 
tion upon  cros.o-exiimination  of  a  witness  named,  and  declines  to  inter- 
fere with  the  jadfirment  for  the  plaintiff.     Clingman  v.  It-vine,       606 

GARNISHMENT— See  Attachment,  2, 

1.  In  an  action  to  recover  an  amount  claimed  to  be  due  under  a 
certain  due  bill,  this  court  holds,  in  view  of  the  evidence,  that  the 
instruction  of  the  trial  court  to  find  for  the  plaintiff  was  error,  like- 
wise the  entry  of  judgment  for  it  upon  the  verdict,  likewise  the  rendi- 
tion of  judgment  against  the  garnishee  for  its  use,  and  that  neither 
can  be  allowed  to  stand.  Night- Hawks  Burlesque  Co.  v.  L.  E,  dt  L. 
Con.  R.  R.  Co.,  49 

2.  A  garuisheeing  creditor  can  have  no  greater  right  to  recover 
from  a  person  garnished  than  the  debtor  in  whose  name  the  suit  is 
brought.     Chatrocp  v.  Borgard,  279 

8.  It  seems  that  this  rule  applies  where  a  sale  by  the  defendant  to 
the  garnishee  is  attacked  for  fraud.     Id.,  279 

4.  The  judgment  against  a  garnishee  must  be  rendered  in  favor  of 
the  attachment  or  judgment  debtor  for  the  benefit  of  the  attachment 
or  judgment  creditor,  who  is  treated  as  the  real  plaintiff  against  his 
own  debtor,  and  the  judgment  must  in  form  at  least  be  for  the  whole 
amount  due  from  the  garnishee,  and  whatever  surplus  there  may  be 
after  paying  the  creditors  entitled  to  share  in  the  distribution  to  be 
made,  belongs  to  the  debtor  in  whose  name  the  suit  is  brought.  Kern 
V.  Chicago  Co-Operative  Brewing  Ass^n,  856 

GUARANTY. 

1.  In  an  action  brought  to  recover  for  injury  to  certain  but  ter  stored 
with  defendant,  upon  its  alleged  guaranty  to  keep  the  same  pure  and 
sound,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  plaintiff.     Pure  Ice  dt  Cold  Storage  Co.  v.  Hill, 

145 

2.  In  an  action  brought  to  recover  upon  a  written  guaranty  of  the 
payment  of  debts  of  another  to  a  certain  amount,  this  court  holds  that 
the  instrument  in  question  was  a  continuing  guaranty  applying  to 
any  bills  within  said  amount,  and  declines  to  interfere  with  the  judg- 
ment for  the  plaintiff.     Sherburne  v.  Butler  Paper  Co.,  383 

3.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  for  the  plaintiff  in  an  action  brought  to  recover  upon  a  guar- 
anty of  the  payment  of  rent.    Sauber  v.  Collins,  426 

GUARDIAN  AND  WARD. 

1.  An  order  of  the  County  Court,  that  an  ez-guardian  pay  over  to 
his  successor  an  amount  found  to  be  due  the  estate  of  his  ward,  is  not  a 
judgment  to  be  executed  by  final  process.     Kingsbury  v.  Huff  on,    424 

2.  A  condition  in  a  guardian's  bond  that  settlement  shall  be  made 
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in  the  County  Court  does  not  bind  the  rarely  thereon  to  asetUement 
in  the  Probate  Court.     Seelye  v.  The  People,  449 

3.  The  transfer  of  said  cause  from  the  County  to  the  Probate  Court 
in  conformity  with  the  act  of  1877|  did  not  avoid  such  bond  as  to  other 
conditions  therein.    Id,,  449 

HIGHWAYS — See  Municipal  Coi^por a  tions,  4.  6,  6. 

1.  The  work  of  repairinfir  hijrhw.iys  is  minif^terial;  for  pergonal  neg- 
ligence in  its  performance,  the  conmiifisioners  of  hif^hwayn  will  be  per- 
sonally liable,  if  injury  results,  and  what  work  ifl  done  by  an  overseer, 
as  such,  upon  the  roads  in  his  district, with  the  knowli^dge  of  thecommif:- 
sioners,  must  be  presumed  to  have  been  done  with  their  approval  until 
the  contniry  is  shown.    Harris  v.  Carson,  147 

2.  All  statutes  authoriziiifc  or  lesritimatinflr  nets  and  olistructions 
upon  highway's,  which  would  otherwise  be  nuisances,  are  to  be  strictly 
construed.     Gregsten  v.  City  of  Chicago,  607 

HUSBAND  AND  WIFE— See  Admikistration,  7. 

1.  The  common  law,  as  to  the  a^rency  of  the  wife  binding  the  hus- 
band in  ordinary  domestic  mntters,  has  become  unimportant  by  the 
statute  making  both  husband  and  wife  responsible  for  family  expenses. 
Goffield  V.  Scott,  S80 

2.  Under  neither  the  common  law,  nor  the  statute,  had  or  h£»  a 
wife  authority,  while  living  with  her  husband,  to  bind  him  in  matters 
not  concerning  their  own  domestic  affairs,  and  to  have  such  authority 
it  must  be  conferred.    Id.,  3?0 

3.  By  the  common  law,  the  money  and  personal  property  of  a  wife, 
of  which  she  was  actually  and  l)eneficially  possessed  in  her  own  ritrbt 
at  the  time  of  her  marriage,  and  all  such  goods  or  money  as  mi^bt 
come  to  her  from  any  source  during  coverture,  became  the  absolute 
property  of  her  husband  and  was  transferred  to  him  by  operation  of 
law,  wherever  it  might  be  situated.     Miller  v.  MeVtagh,  532 

INJUNCTIONS—See  Phactice,  36;  Trade- marks,  2.  4. 

1.  Upon  a  bill  filed  to  enjoin  defendant  from  obstructing  a  way 
over  his  lot,  complainant  contending  that  the  same  was  appendant  to 
bis,  thi»  court  holds,  it  appearing  that  the  same  had  been  used  with  the 
defendant's  consent  for  two  years  after  the  purchase  by  him  of  the  lot 
through  which  it  runs,  that  its  locution  whs  fixed  as  to  him,  and  that 
the  decree  in  his  favor  can  not  stand.     Roberts  v.  Sfephensf,  138 

2.  A  BUifgestion  of  damages  upon  the  dissolution  of  an  injunction 
may  be  disposed  of  subsequent  to  the  term  when  the  decree  was  filed, 
the  court  having  granted  leave  to  file.     Curtis  v.  Wright,  494 

3.  The  violation  of  an  aarree ui en t  between  attorneys  to  postpone  a 
a  case,  by  the  attorney  for  the  defendant,  who,  without  informing  the 
magistrate  of  the  agreement,  procured  a  dismissal  of  the  suit  for  want 
of  pro^ecution,  is  enough  to  warrant  a  court  of  equity  to  enjoin  the  col- 
lection of  a  judgment  at  law,  such  violation  resulting  in  injury. 
Legetihfrger  v.  Paul,  516 

4.  While  an  appeal  lies  from  an  order  granting  an  injunction,  none 
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lies  from  an  order  refusing  to  dissolve  the  same.  Henkleman  v.  Peter' 
6on,  540 

5.  In  the  case  presented/  this  coart  holds  that  the  order  granting  an 
injunction  restraining  the  sheriff  from  paying  to  the  defendants  the 
proceeds  of  property,  sold  under  executions  upon  their  judgments, 
injuriously  affected  them  and  that  they  had  the  right  to  appeal, 
though  in  form  the  iojunction  was  not  against  them,  nor  had  they  as 
yet  appeared  in  the  cause.    Id,,  540 

6.  This  court  holds  that  the  order  for  the  injunction  in  question  was 
not  warranted  by  the  alleg.itions  of  the  bill  as  to  either  the  judgments 
or  the  accounts  involved,  and  reverses  the  same.     Id.,  540 

7.  For  the  purpose  of  preserving  the  res  intact,  a  court  may  by 
preliminary  injunction  restrain  interference  therewith.  Harding  v. 
Fuller.  643 

INSOLVENCY— See  Corpoeations;  Estoppel;  Practice,  32. 

1.  CTpon  a  bill  filed  by  depositors  of  a  bank,  sul>sequently  insolvent, 
praying  that  the  stockholders  thereof  be  required  to  pay  them  the 
amounts  due  them  from  said  bank,  this  court  holds,  that  the  decree  in 
a  case  named  did  not  bar  the  relief  sought  by  the  complainants  herein, 

•they  not  having  been  parties  thereto;  that  the  stockholders  in  the 
present  case  who  were  not  parties  to  the  case  referred  to,  should  be 
required  to  contribute  to  the  fund  in  the  same  proportion  as  those  who 
were  parties  in  that  case,  before  the  latter  should  be  required  to  con- 
tribute anything  in  this  case;  that  complainants  are  not  bound  to  wait 
for  the  settlement  of  given  claims  for  contribution  between  living  stock- 
holders and  the  estates  or  heirs  of  deceased  stockholders,  and  that  the 
adjustment  of  such  controversies  should  be  left  to  a  suit  or  suits  havin? 
that  as  the  main  and  .primary  object  in  view.     Wood  v.  Wood,        182 

2.  In  the  case  presented,  this  court  holds  that  the  contention  of  the 
plaintiffs,  that  the  finding  that  a  given  sale  was  fraudulent  is  unsup- 
ported as  to  certain  silks  purchased  by  them  from  another  firm  shortly 
before  the  levying  of  the  attachment  writs,  can  not  be  sustained,  in 
view  of  the  fact  that  they  stood  by  and  allowed  such  levy  without 
explaining  to  the  sheriff  that  the  goods  in  question  did  not  belong  to 
the  stock  purchased  from  the  attachment  debtors;  that  there  was  noth- 
ing about  the  goods  in  question  to  put  the  officer  on  notice  that  such 
goods  did  not  belong  to  such  stock;  and  declines  to  interfere  with  the 
judgment  for  the  defendant.     Goetz  v.  Hanchett,  206 

8.  The  directors  of  an  insolvent  corporation  can  not,  by  a  judgment 
note  or  otherwise,  procure  the  compiiny  to  do  anything  which  shall  give 
them  a  preference,  nor  can  they  act  as  agents  for,  or  in  the  interest  of, 
any  creditor  in  securing  for  him  such  preference.  Atwater  v.  Amer^ 
ican  Exchange  Nat,  Bank,  501 

4.  As  soon  as  a  corporation  becomes  insolvent  its  directors  become 
trustees  for  all  the  creditors,  and  their  fiduciary  relation  will  not  allow 
them  to  aid  a  director  to  obtain  an  advantage  over  another  creditor. 
Nor  will  it  sufiice  that  a  director  was  ignorant  of  the  condition  of  the 
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coQipanj  when,  by  the  ase  of  proper  diligence,  he  coald  have  become 
inforujed.     Jd.,  501 

5.  The  fir^t  lien  of  a  creditor  of  on  insolvent,  covering  all  f  he  assets, 
being  ftet  aside  w  fraudulent  as  to  all  the  creditors,  this  court  holds  that 
ail  judgment  and  sinople  contract  crediton  are  entitled  to  share  pro  rata 
therein*    /</.,  501 

6.  While  an  insolvent  debtor  retains  dominion  over  his  property,  be 
may,  in  good  faith,  sell  the  same,  or  mortgage  or  pledge  it  to  secure  a 
bona  fide  debt,  or  create  a  lien  upon  it  by  operation  of  law,  as  by  con- 
fessing a  judgment  in  favor  of  a  bona  fide  creditor.     Young  v.  Clapp, 

312 

7«    A  creditor  alwajrs  has  a  right  to  take  every  precaution  to  save  or 

secure  his  debt,  and  the  fact  that  he  delays- until  hU  debtor  may  be  on 

the  eve  of  bankruptcy,  is  no  argument  against  the  good  faith  of  hisactit. 

Id.,  312 

8.  If  in  such  case  there  are  legal  assets  that  misrht  have  been 
reached  by  execution,  it  may  be  a  matter  for  a  judgment  debtor  to  set 
up,  or  if  such  legal  assets  come  into  the  hands  of  a  receiver,  or  are 
claimed  by  a  receiver  in  a  case  where  the  legal  remedy  was  not  ex- 
hausted, the  receiver*s  lien  or  right  may  be  made  second  to  executions 
that  were  properly  issued.    Id.,  312 

9.  Upon  proceedings  instituted  against  an  insolvent  firm,  it  being 
contended  that  certain  judgments  were  confessed  in  favor  of  judgment 
creditors  named,  under  a  collusive  arrangement  to  get  the  property  of 
said  Brm  into  the  hands  of  a  receiver,  for  the  purpose  of  dehiying  and 
hindering  other  bona  fide  creditors,  this  court  holds  that  there  was  an 
actual  and  full  considenition  for  each  judgment  rendered;  that  said 
judgment  creditors  were  justified  in  securing  the  debts  due  them,  and 
that  they  were  legally  preferred  by  suid  insolvent  firm;  that  in  view  of 
the  evidence  no  liability  for  the  Lrm  debts  attaches  to  a  former  mem- 
ber thereof;  and  declines  to  interfere  with  the  judgment  for  the  defend- 
ants.   Id.,  312 

IOl  The  insolvency  of  a  corj oration  does  not,  per  se,  put  an  end  to 
the  power  of  the  company  to  manage  its  assets  or  fix  the  lien  of  cred- 
itors.    Brahrook  Tailoring  Co,  v.  Belding  Bros.  <t  Co  ,  326 

11.  As  a  rule  the  creditors  of  a  corporation  must  enforce  their  ]eg<il 
claims  at  Liw,  and  they  can  obtain  relief  in  equity  by  creditor's  bill 
only  after  their  legal  remedies  have  been  exhausted.    Id.,  326 

12.  I'he  allegation  in  a  creditor*s  bill  that  *'a  piirt"'  of  a  certain 
amount  is  now  due,  '^n  only  be  taken  as  a  charge  that  the  smallest  pc^* 
eible  fraction  of  the  amount  owing  is  due.    Id.,  326 

13.  An  assignment  by  a  firm  with  preferences  to  individual  cred- 
itors is.  per  «e,  fraudulent  and  void  at  common  law.  Atlas  li'at.  Bank 
V,  More,  336 

14.  Where  the  assets  of  aL  insolvent  are  in  poesepsion  of  an  assignee 
acting  under  the  direction  of  a  County  Court,  that  court  in  distribut- 
ing the  assets,  has  original  jurisdiction  to  determine  the  validity  of  all 
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claims  against  (lie  asisetsand  of  all  the  defenses  against  tbe  claims  upon 
all  grounds,  legal  or  equitable.    Id,f  336 

15.  While  the  County  Court  can  not  act  upon  tbe  record  of  another 
court,  wherein  judgment  was  entered  upon  a  certain  judgment  note» 
and  set  the  same  aside,  in  wholo  or  in  part,  when  such  judgment  is 
prjesented  as  a  claim  upon  the  assets  of  the  insolvent  estate,  if  any  rea- 
•  fion  exists  for  which  any  court  would  postpone  it  to  the  claim  of  other 
creditors,  that  reason  is  available  to  them  in  the  County  Court.    Id., 

336 
16*  If  such  judgment  is  a  fraud  upon  other  creditors,  either  by  frnud 
in  fact  intended  by  the  parties,  or  only  by  construction  of  law,  such 
creditors  having  such  a  standing  of  their  own  as  gives  them  a  claim 
upon  the  assets,  are  entitled  to  have  it  treated  whenever  the  contest 
arif^es,  as  void  as  to  them.    Id,,  386 

17.  The  County  Court  does  not,  in  the  administration  of  the  estates 

of  insolvents,  possess  general  equity  powers.    Doane  v.   Union  Nat, 

Bank,  483 

• 

18.  The  Connty  Court  can  not  compel  the  purcha9er  at  a  sale  of  the 
assets  of  an  insolvent  estate  to  pay  more  than  the  amount  of  his  bid* 
although  it  may  bo  of  opinipn  that  it  improvidently  ordered  the  sale. 
Id,,      .  483 

19.  By  analogy  it  would  seem  that  a  creditor  of  an  insolvent  eetaie 
whq  has  received  more  than  bis  proper  dividend,  can  not  be  summarily 
ordered  to  repay  the  same,  but  should  be  proceeded  against  by  suit. 
Id,,  483 

20.  The  directors  of  an  insolvent  corporation  are  trustees  of  its  funds 
for  creditors  thereof;  they  may  not  give  them  away  or  use  them  to 
exonerate  themselves  to  the  injury  of  other  creditors.  Com.  Nat.  Bank 
of  Chicago  v.  Burch,  605 

21.  The  fact  that  the  directors  of  an  insolvent  corporation  may  not 
prefer  themselves,  and  may  not  of  their  own  motion  prefer  individual 
creditors  after  the  insolvency  of  the  corporation  is  ascertiiined,  and  it  is 
determined  that  the  objects  of  its  creation  are  no  longer  to  be  pursued, 
does  not  prevent  a  diligent  creditor  from  pursuing  all  legitimate  means 
to  secure  or  pati?fy  from  the  assets  of  the  corporation  his  particular 
debt.    Id.,  605 

22.  In  the  case  presented,  this  court  holds  that  the  bank  in  question 
receiving  a  note  named  before  maturity  made  it  an  innocent  holder  for 
value,  but  that  the  book  accounts  were  mere  chores  in  action;  that  it 
holds  the  note  relieved  from  all  defenses,  but  held  the  book  accounts 
subject  to  all  defenses,  and  therefore  subject  to  the  claims  of  the  creditors 
of  the  corporation,  and  that  said  bank  may  prove  up  its  claim  upon 
said  note,  and  share  pro  rata  in  the  assets  in  the  hands  of  the  receiver. 
Id.,  605 

23.  This  court  likewise  holds  that  it  was  error  to  dismiss  the  inter- 
Tening  petition  of  the  paper  company  named,  and  reverses  the  order  so 
dismissing,  with  directions  to  pay  over  to  such  company  so  much  of  the 
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proceeds  of  book  accoants  io  (he  hands  of  the  receiver  as  shall  b; 
necessary  to  satisfy  its  demand.     /</.,  505 

24.  In  the  case  presented,  this  coart  hold^  as  erroneous  an  order 
declaring  a  certain  judfirment  void  as  a  preference,  and  that  the  lien 
thereof  and  the  execution    thereunder  must  be  allowed  to  stand. 

'   Sparre  ▼.  Ahboft.  646 

25.  If  the  property  of  an  insolvent  firm  has  be<<n  fraudulently  tram*- 
ferred,  the  receiver  iff  the  proper  party  to  pursue  it,  and  if  he  neglects 
his  duty  Application  can  be  made  by  creditors  for  a  change  of  receivers. 
Moseithaum  v.  Kershaw ^  659 

INSTRUCTIONS— See  Agency.  6;  GAUfiNo.  16;  Landlord  and  Tenant, 
18;  Master  and  SBRVANTf  3»  9;  Practice,  23. 

1.  This  court  will  not  consider  instructions  not  embodied  in  the  bill 
of  exceptions  in  a  given  case,  nor  reverse  on  the  ground  that  the  ver- 
dict was  against  the  ovid»'nce,  without  the  preservation  therein  of  a 
motion  for  a  new  trial,  the  refusal  by  the  court  and  exception  to  th ; 
ruling.     Underhill  v.  M.  dt  O.  R.  B,  Co,,  21 

2.  It  is  not  enough  to  have  such  instructions  and  motion  copied  in 
the  tninscript  by  the  clerk.    Id,,  21 

3.  It  is  not  error  to  refuse  instructions,  the  substance  thereof 
being  embodied  in  some  given  for  the  same  party.  2'own  of  De  Soto 
v.  Buckles^  85 

4.  Where  the  instructions  in  a  given  case  were  proper,  the  verdict 
of  the  jury  upon  conflicting  testimony  must  be  final.     Goodman  v.  Lee, 

229 

5.  A  trial  judge  may  properly  refuse  instructions  asked  in  a  given 
Ciise  and  give  one  drawn  by  hims^^lf  covering  all  the  questions  therein. 
City  of  Chicago  v.  Afoore,  3.T2 

6.  A  litigiint  who  has  induced  the  court  in  a  given  case,  through 
instructions  asked,  to  treat  as  correct  an  assumption  contained  in  an 
instruction  drawn  by  the  court,  such  assumption  being  erroneous,  can 
not  complain  thereof.    Id,^  33  i 

7.  In  the  case  presented,  this  court  holds  as  proper  certain  modifica- 
tions of  instructions  asked  in  t)eha!f  of  the  defendants  and  affirms  the 
judgment  against  them.     Hitchcock  v.  Corn  Kxchanpe  Bank,        414 

8.  This  court  holds  as  proper  the  giving  of  an  instruction  touching 
the  degree  of  weight  that  should  be  given  the  testimony  of  a  witness, 
he  being  an  employe  of  defendant.  Central  Warehouse  Co.  v.  Sar^ 
geantf  438 

9.  An  instruction  having  no  basis  npon  evidence  introduced  should 
be  refused.     Stcigart  v.  Hawley,  610 

•  < 

INSURANCE— vSee  Corporations,  4;  Detinue,  4;  RscEiVBaB. 

1.  Where  an  agent  fills  out  for  a  client  an  application  for  fire  insur- 
ance, and  states  the  title  to  be  in  fee  simple,  believing  that  the  possession 
of  a  warranty  deed  amounts  to  such  title,  it  being  shown  that  the  title 
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wiis  not  in  fee,  it  Ciin  not  be  claimed  that  misre presentation  or  fraud 
was  pmctic<|d  on  the  company.     Phenix  Ins.  Co.  v.  Sfocks^  64 

2.  An  application  for  lire  inRunince  is  not  a  part  of  the  contract  in 
80  far  as  to  require  that  it  shall  be  set  out  in  the  declaration  in  an  action 
brought  to  recover  upon  a  policy.    Id.,  *       64 

3.  If  the  insurer  when  sued  desires  to  raise  any  issue  of  fact  as  to 
representations  therein,  he  must  plead  specially.    Id.,  -     64 

4.  In  the  case  presented,  this  court  holds  that  the  point  advanced  by 
the  defendant  that  suit  could  not  be  brought  under  the  provision  of  the  v 
policy  until  there  had  been  an  arbitration,  whs  not  well  taken,  each 
party  having  to  act  in  the  selection  of  arbitrators^  and  no  step  having 
been  taken  by  it  to  that  end.    Id.,  64 

5.  An  iu'^urance  company  waives  a  provision  in  its  policy  requiring 
preliminary  proofs  of  Joss,  by  Fending  its  adjuster  to  the  scene  of  a  fire 
immediately  thereafter,  he  having  full  power  to  adjust,  pettle  and  pay 
the  loss,  where  the  facts  are,  that  he  is  fully  informed  of  the  circum- 
stances attending  the  tire,  and  attempts,  though  without  avail,  to  come 
to  a  settlement  with  the  assured.    Mitchell  v.  Orient  Ins.  Co.,        Ill 

6.  This  court  affirms  a  judgment  for  the  plaintiff  in  an  action  brought 
to  recover  upon  an  insurance  policy,  the  fact  being  that  at  the  time  the 
same  was  issued  the  company  was  not  authorized  to  do  business  in  the 
State,  having  failed  to  comply  with  Sec.  22.  Chap.  73.  R.  S.    Id.,   119 

7.  In  an  action  brought  to  recover  upon  a  fire  insurance  policy,  this 
court  holds,  in  view  of  the  conditions  thereof,  that  the  submission  to 
arbitration  to  ascertain  tbe  damage,  did  not  amount  to  an  election  to 
pay  the  loss  and  a  waiver  of  the  right  to  rebuild  or  repair.  JStna  Ins. 
Coy.  Piatt,  191 

8.  One  procuring  insurance  in  behalf  of  a  given  company,  by 
sending  to  it  the  application  of  a  person  named  therefor,  upon 
which  a  policy  was  issued,  becomes  the  agent  of  the  company,  and  it 
will  be  bound  by  the  contract  which  he  made  with  the  applicant,  but 
not  necessarily  as  to  waivers  and  contracts  subsequently  made  by  him 
therewith.     Rochford  Ins.  Co.  v.  Bointm,  129 

9.  In  an  action  brought  to  recover  upon  an  insurance  policy  cover- 
ing a  building,  vacant  when  burned,  this  court  holds  that  the  evidence 
does  not  justify  the  assumption  that  the  agent  in  question  was  author- 
ized to  waive  a  condition  therein  touching  vacancies,  after  the  contract 
was  completed.    Id.,  129 

10.  Tbe  acceptance  of  a  balance  of  the  premium  on  a  policy,  though 
after  a  fire  destroys  the  property  covered,  is  evidence  as  against  the 
agent  receiving  it,  that  the  policy  then  became,  if  not  before,  the 
property  of  the  assured.     Robinson  v.  Peterson,  132 

11.  In  the  case  presented,  this  court  holds,  in  view  of  tbe  evidence, 
that  the  plaintiff  ignorantly  accepted  the  return  of  the  premium  paid 
by  him;  that  the  wrong  on  the  part  of  the  defendant  in  refusing  to 
accept  the  premium  subsequently  tendered  and  deliver  the  policy,  was 
such  that  strict  proof  could  not  be  required  by  him,  that  the  tender  was 
kept  good.    Id.t  132 
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12.  The  fact  that  a  notice  of  assessment  sent  out  by  a  muiual  bene- 
fit asBociation  was  not  addressed  to  a  member,  upon#i(8  face,  cuts  no 
figure  where  the  pame  whs  pent  iiml  received  in  an  envelope  properly 
directed.     Hansen  v.  Supreme  Lodge  Knights  of  Honor,  216 

U3.  Nor  can  the  failure  of  such  notice  to  specify  the  amount  of  nn 
assessment,  when  the  member  receiving;  it  was  aware,  from  his  knowl- 
edpre  of  the  laws  of  the  order,  (be  conditions  of  his  membership  »nd 
his  experience  of  past  assessments,  of  the  amount  thereof,  to  be  held 
misleading.    Id.,  216 

14.  Where  there  is  no  requirement  under  the  laws  of  the  order  tl;at 
Bucb  notice  shall  be  signed  by  the  reporter  of  the  lodge,  but  they  do 
provide  that  the  official  seal  shall  be  affixed  to  all  official  documents 
and  papers  issued  by  and  under  its  authority,  the  presence  of  such  seal 
upon  such  notice  is  sufficient,  and  the  absence  of  the  reporter's  signa- 
ture therefrom  does  not  constitute  a  substantial  defect.    Id.,  216 

15.  An  application  for  reinstatement  by  a  member  should  not  be 
admitted  in  evidence  as  tending  to  show  an  admission  by  him  that  be 
had  received  notice  to  pay  an  assessment,  for  the  non-payment  &f  whi(h 
he  was  suspended,  in  an  action  brought  by  a  wife  to  recover  on  a  l)en- 
efit  certificate  issued  to  her  by  reason  of  her  husband*s  membership  in 
a  mutual  benefit  association.     Id.,  216 

16.  In  the  case  presented,  in  view  of  the  evidence,  thif?  court  declines 
to  adopt  the  contention  of  the  plaintiff,  that  the  beneficiary  being  ill 
at  the  time  he  was  called  to  pay  the  assessnif^nt  in  question,  and  being 
entitled  to  sick  benefits,  the  lodge  was  bound  to  apply  so  much  of  his 
sick  benefits  as  was  necessary  to  pay  his  a.«(sessments,  and  holds  that  the 
judgment  for  the  defendant  am  not  be  disturbed.    Id,  216 

17.  In  an  action  brought  to  recover  upon  a  policy  of  an  accident 
insurance  company,  this  court  holds  that  under  the  circumstanees  of 
the  case,  the  defendant  can  not  insist  upon  a  forfeiture  of  the  policy 
for  non-payment  of  a  premium  note,  and  affirms  the  judgment  for  the 
plaintiff.     E  qui!  able  Accident  Ins,  Co.  v.  Van  Eft  en,  232 

18.  Notwithstanding  a  clause  in  a  fire  insurance  policy,  setting 
forth  that  *'  this  company  shall  not  be  liable  until  the  actual  payment 
of  the  premium,"  if  the  policy  is  actually  delivered  without  payment, 
a  presumption  of  a  waiver  of  such  clause,  an(]  the  giving  of  a  short 
credit  for  the  premium,  will  arise.    Daft  v.  Drew,  266 

19.  An  insurance  company,  by  establishing  an  agency  in  this  State, 
and  doing  business,  becomes  a  resident  and  is  liable,  as  garnishee,  of 
its  non-resident  creditors.     Ghrer  v.  Wells,  350 

20.  Where  a  clause  in  a  policy  is  not  in  form  an  assignment  thereof, 
yet  if  it  was  treated  and  intended  as  a  compliance  with  nn  agreement 
to  assign  the  same,  to  cover  certain  indebtedness,  it  must  be  held  to 
have  accomplished  the  purpose,  and  to  be  as  binding  on  all  persons  as 
if  in  all  respects  legally  formal.     Id.,  350 

21.  In  an  action  of  debt  for  penalties  under  the  act  relating  to 
insurance.  Sees.  45-6,  Chap.  73,  Starr  A  C.  III.  Stats.,  the  main  ques- 
tion being  as  to  the  right  on  the  part  of  the  plaintiff8  to  the  production 
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of  tbe  books  of  defendant,  this  court  declines  to  interfere  with  the 
judgment  for  the  latter.     The  People  v.  Western  Mfra,  Mut,  Ins.  Co.^ 

428 

22.  A  fiub-aprent  under  contract  with  an  agent  of  an  insurance  com- 
pany, is  not  entitled,  upon  the  collection  of  renewal  premiums  due  the 
company,  to  withhold  the  same  on  account  of  a  misunderstanding  with 
such  agent  as  to  a  balance  claimed  to  bo  due.  He  should  deduct  his 
commission  therefrom  and  pay  the  balance  over.  Leyenherger  v. 
Paul,  616 

23.  In  such  case  the  company  may  maintain  against  such  sub-agent 
an  action  on  the  case  to  recover  «uch  balance,  in  which  action  such 
sub-agent  can  not  set  off  anything  due  him  on  other  matters.    Id., 

516 

INTEREST — See  Contracts.  13,  23;  Nkgotiablk  Instruments,  11. 

JUDGMENTS  AND  DECREES— See  Criminal  Law,  1,2;  Former  Adju- 
dication, 1;  Guardian  and  Ward.  ];  Landlord  and  Tenant, 
17;  Practice,  85. 

1.  At  a  given  term  a  court  has  no  jurisdiction  to  vacate  a  judgment 
of  the  previous  term  for  error  in  law,  but  only  for  equitable  reasons, 
among  which  want  of  authority  in  the  attorney  entering  the  same,  the 
defendant  appearing,  is  not  one.    Parker  v.  Roberts,  445 

2.  This  court,  in  view  of  the  evidence,  affirms  an  order  denying  the 
motion  of  the  maker  of  a  judgment  note  to  set  aside  tbe  judgment 
entered  thereon,  the  same  being  based  upon  supposed  defects  in  the 
warrant  of  attorney  and  an  agreement  between  the  parties  that  said 
warrant  was  to  have  no  effect.     Id.,  445 

3.  An  opinion  can  not  be  authority  for  what  is  not  mentioned  in  it 
and  what  does  not  appear  to  have  been  suggef<ted  to  the  court  from 
which  it  emanates.     Knight  v.  St,  L.^  I,  M.  dt  S.  Ry.  Co,,  471 

4.  Until  a  final  judgment  is  reached  there  can  be  no  estoppel  by 
judgment  or  decree,  and  an  interlocutory  order  does  not  settle  th'?  rights 
of  the  parties  and  is  not  regarded  as  a  verity,  for  the  reason  that  it  may 
at  any  time  be  changed  or  altered  before  the  final  decree  is  entered, 
Quinn  v.  McMahan,  59*^ 

JURISDICTION— See  Appeal  and  Error;  Insolvency,  18;  Judgments 
AND  Dkcrebb,  1. 

1.  The  Circuit  Court  has  no  power  to  impose  upon  parties  not  in 
default,  any  conditions  of  the  exercise  of  their  rights  under  the  law 
that  are  not  imposed  by  law.     City  of  Pekin  v.  Dunkelhurg,  184 

2.  All  legislative  power  not  prohibited  by  the  Constitution  of  this 
State  or  the  exercise  of  which  is  not  repugnant  to  the  Constitution, 
laws  or  treaties  of  the  United  States,  is  vested  in  the  G^^neral  Assem- 
bly.    Seelye  v.  The  People,  449 

3.  The  jurisdiction  of  acourt  extends  territorially  wherever  its  proc- 
ess may  be  executed.  Jurisdiction  does  not  depend  upon  the  locality 
of  property,  where  the  property  is  not  real  estate,  but  upon  the  resi- 
dence of  the  defendants.     Quinn  v.  McMahan,  593 
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4.  To  give  a  court  of  equity  jurisdictioD,  on  the  ground  of  prevent- 
ing  a  multiplicity  of  suits,  sonietbiDg  more  than  a  unere  indebtedness 
to  a  great  many  different  persons  on  disconnected  causes  of  action,  is 
necessary.    Bosenbaum  r ,  Kerahatc,  €59 

JURY— See  Practice. 

landlord  and  tenant. 

L  A  tenant  remaining  in  poss^ession  of  premises  affer  the  expira- 
tion of  his  term  is  a  trespasser,  and  is  estopped  to  deny  the  title  under 
which  he  entered.     Webb  v.  Heytnan,  3^35 

2.  The  les$iee  under  a  new  lease  may  reclaim  possession  of  such 
premises  and  put  the  old  tenant  out.     Id.,  335 

3.  No  demand  for  possession  is  necessary  before  bringing  forcibie 
detainer  against  a  tenant  holding  oyer.    Id.^  3o5 

4.  A  surrender  of  a  lease  can  not  be  affected  by  the  act  of  one  party 
onlyr  the  concurrence  in  some  way  of  lessor  and  lessee  is  necessary  in 
order  to  accomplish  such  end.     Lewis  v.  Fish,  3T£ 

5.  The  demise  of  a  building,  as  a  certain  number  upon  a  giren 
street,  the  same  to  be  used  for  a  purpose  named,  passes  no  more  land 
than  is  necessary  to  the  complete  enjoyment  of  such  building.  The 
subjacent  land  passes  and  easements  appendant  thereto  naturally  and 
necessarily  belong  to  the  premises,     Patterson  v.  Graham^  399 

6.  Under  such  lease,  no  interest  in  any  other  building  on  the  same 
lot  passes  to  the  lessee,  and  the  terms  of  such  lease  can  not  be  varied 
by  piirol  evidence  of  what  was  said  by  the  lessor  as  to  the  lease,  includ- 
ing buch  building.     Id.,  899 

7.  An  eviction  consists  in  taking  from  a  tenant  some  part  of  the 
demised  premises  of  which  he  was  in  possession.  An  act  of  a  perma- 
nent chnnicf  er,  done  by  the  landlord  in  order  to  deprive,  and  which  bad 
the  eEf'o^  of  depriving,  the  tenant  of  the  use  of  the  thing  demised,  or  a 
part  of  it,  will  amount  to  an  eviction.    Id.,  399 

8.  An  actual  eviction  suspends  the  rent  but  does  not  terminate  the 
lease,  and  the  tenant  may  continue  to  occupy  under  the  lease  the  pait 
of  which  he  retains  pos^session.  and  need  not  pay  rent  therefor,  and  in 
such  case  the  landlord  can  not  maintain  forcible  detainer  against  the  - 
tenant  to  recover  possession  for  the  non-payment  of  rent.     Id,,        39S 

9.  A  constructive  eviction  may  be  by  some  acts  done  with  the  inten- 
tion, and  which  has  the  effect,  of  essentially  interfering  with  the  ten- 
ant's beneficial  enjoyment  of  the  premises  involved,  or  some  part 
thereof;  but  in  order  that  such  acts  shall  operate  as  an  eviction,  they 
must  be  of  such  character  as  warrant,  and  are  followed  by  the  tenant 
giving  up  the  possession;  and  rent  will  not  be  suspended  unless  the 
tenant  removes  from  the  premises  in  question.    Id.,  399 

10.  The  delivery  up  of  premises  by  returning  the  key  thereof  during 
the  pendency  of  forcible  detainer  proceedings,  does  not,  in  the  absence 
of  evidence  going  to  show  that  the  same  was  offered  and  received  as  a 
compromise  of  such  suit,  operate  to  terminate  the  same;  the  proceed- 
ing is  to  determine  the  plaintiff's  right  to  the  possession  at  the  time 
the  same  was  brought.    Id.,  S99 
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11.  In  the  case  presented,  this  court  holds  that  the  complaint  was 
properly  signed  with  the  landlord's  name  by  certain  parties  as  agents, 
no  question  being  made  as  to  the  right  of  snch  agents  to  so  sign.    Id.^ 

399 

12.  A  plaintiff  has  the  [right  to  pursue  his  proceeding  to  judg- 
ment, after  he  has,  pending  the  action,  obtained  possession,  for  the 
purpose  of  fixing  liability  on  the  appeal  bond  for  the  wrongful  detention 
of  the  premises.    Id.^  899 

13.  An  instruction  that  does  no  harm  should  not  be  complained  of. 
Sauber  v.  Collins,  426 

14.  Where  one  is  a  tenant  of  premises  for  a  year,  under  either  a 
written  or  valid  verbal  lease,  and  the  tenant  8a}'8  to  the  landlord,  at 
the  end  of  the  year,  that  he  will  slay  another  year,  and  the  landlord 
assents  to  it,  and  rent  is  paid  at  the  former  rate,  it  amounts  to  a  leas- 
ing for  a  year,  and  does  not  create  a  tenancy  from  year  to  year.  A  ten- 
ancy from  year  to  year  will  be  created  where  a  tenant  holds  over  after 
the  expiration  of  a  former  lease  for  one  or  more  years,  and  pays  rent, 
nothing  being  said  between  the  parties  as  to  the  time  ho  shall  hoKl,  and 
fiuch  a  tenancy  will  be  created  against  the  intention  of  the  tenant  where 
he  holds  over  without  right,  after  the  expiration  of  a  prior  term  of  a 
year,  and  the  landlord  elects  to  hold  him  as  a  tenant,  and  signifies 
such  election.    Johnson  v.  Foreman,  '  456 

15.  A  tenancy  from  year  to  year  will  not  be  created  againf:t  the  con- 
trary intention  of  both  parties.  landlord  as  well  as  tenant,  and  where 
evidence  is  introduced  from  which  a  contract  or  agreement  for  a  defi- 
nite time,  at  the  same  rent,  may  be  inferred,  the  question  must  be  deter- 
mined as  one  of  fact,  whether  the  holding  over  is  under  such  agree- 
ment as  to  a  definite  time,  or  as  a  tenant  from  year  to  year.    Id.,   456 

16.  In  an  action  to  recover  a  certain  sum  alleged  to  be  due  as  rent, 
this  court  holds  as  erroneous  an  instruction,  that  '*  under  the  evidence 
the  plaintiff  is  entitled  to  recover,"  there  being  an  issue  of  fact  as  to 
the  existence  of  a  verbal  lease  which  should  have  been  submitted  to  the 
jury,  and  that  the  judgment  for  the  plaintiff  can  not  stand.     Id,,    456 

17.  This  court  declines  to  interfere  with  an  order  of  the  trial  court, 
overruling  a  motion  to  open  a  judgment  by  confession,  entered  in  pur- 
suance of  a  power  of  attorney  contained  in  a  lease,  for  the  amount  of 
rent  due  thereunder.     Boas  v.  Heffron,  662 

LTENS— See  Mechanics'  Lirns;  Real  Propehty,  1,  2.  3. 

LIMITATIONS— See  Mortgages.  6,  7. 

1.  No  written  plea  of  the  statute  of  limitations  is  required  to  make 
it  available  as  a  defense  on  an  appeal  from  a  decision  of  the  Probate 
Court.     Broitiicell  v.  Schubert,  330 

2.  In  the  case  presented,  this  court  holds  that  the  claim  in  question 
was  barred  by  the  statute  of  limitations,  and  that  it  was  the  duty  of 
the  administrator  to  insist  upon  it.    Id.,  330 

MALICIOUS  PROSECUTION— See  Criminal  Law,  34. 

1.  A  prosecution,  terminated  by  a  compromise  between  the  prose- 
cutor and  the  party  charged,  is  not  equivalent  to  the  acquittal  which 
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mu»t  precede  un  action  for  a  oialiciotis  prosecution.  Such  acqnitfnl 
need  not  be  such  as  to  bar  another  prosecution,  bat  it  must  be  a  judi- 
cial termination  of  that  one,  and  if  the  result  of  a  wilful  or  negligent 
failure  to  prosecute  in  still  sufficient;  but  K  nolle  prosequi  by  consent, 
or  by  way  of  compromise,  or  where  such  exemption  from  further  prose- 
cution has  been  demanded  as  a  right,  or  sought  for  as  a  favor,  is  not 
enough.    Leyenherger  ▼.  Paul,  516 

2.  The  discharge  or  acquittal  most  be  by  judicial  action  under  such 
circumstances  as  that  the  party  accused  has  not  avoided  or  prerented 
judicial  investigation.    Id,,  516 

3.  This  court  reverses  for  excessive  damages  the  judgment  for  the 
plaintiff  in  an  action  for  malicious  prosecution.    7<f.,  516 

MANDAMUS. 

L  Upon  a  proceeding  for  a  mandamus  to  compel  a  county  judge  to 
sign  and  seal  a  bill  of  exceptions  in  a  cause  not  pending  herein,  this 
court  holds  that  it  has  no  jurisdiction  in  an  original  action  of  manda- 
mus, and  that  it  can  only  issue  a  writ  of  this  character  where  it  will 
be  in  aid  of  its  appellate  jurisdiction.  The  petition  should  not  be  filed 
nor  appearance  entered  without  leave  of  court     People  v.  Knotdell, 

lor 

MASTER  AND  SERVANT. 

1.  The  duty  of  an  employer  is  only  to  use  reasonable  care  and  dili. 
gence  in  providing  machinery,  in  keeping  it  in  proper  condition,  and  in 
the  employment  of  servants  to  operate  the  same.  Gartside  Coal  Co, 
T.  Turk,  22 

2.  The  question  as  to  whether  there  was  a  specific  risk  attending  a 
given  em  ploy  men  t,  is  for  the  jury.    Id.,  22 

3.  In  an  action  brought  by  a  servant  to  recover  for  injuries,  alleged, 
among  other  things,  to  have  been  Fuffered  through  the  failure  of  his 
employer  to  provide  reasonably  safe  machinery,  this  court  holds,  that 
the  machinery  employed  was  reasonably  fit  for  the  use  to  which  it  was 
applied,  that  it  was  kept  in  reasonably  good  condition,  that  certain 
instructions  given  were  erroneous,  and  that  the  verdict  for  the  plaint- 
iff can  not  stand.     A<2.,  22 

4.  The  acceptance  of  orders  for  the  payment  of  wages  of  employes 
by  the  stalion  agent  of  a  railroad  company,  does  not  come  within  the 
general  f'cope  of  the  employment  of  such  officer.  Toledo,  St»  L,  dt  K. 
C.  R.  R.  Co,  V.  McCormick,  51 

5.  The  fact  shown,  that  such  officer  had  frequently  accepted  and  sent 
in  such  orders  to  the  paymaster,  and  that  they  had  been  uniformly  paid 
by  the  company,  is  not  enough  to  prove  a  general  power  to  accept  such 
orders.     Id,,  51 

6.  In  an  action  brought  by  a  servant  to  recover  for  a  personal  injury 
allege^  to  have  occurred  through  the  negligent  failure  of  his  employer 
to  furnish  him  with  a  helper  to  assist  in  the  use  of  a  circular  saw,  this 
court  holds,  in  view  of  the  evidence,  that  the  judgment  for  the  plaint, 
iff  can  not  stand.     Weigreffe  v.  Dnw,  53 


Index.  693 

MASTER  AND  SERVANT.    Continued, 

7.  It  seems  that  where  there  is  a  difference  of  opinion  between  an 
employer  and  employe,  touching  the  safety  of  continuing:  a  priven  employ- 
ment in  a  given  manner,  and  the  latter,  while  contending  it  to  be  unsafe 
remains  at  work,  that  by  so  doing  he  assumes  all  risk  of  injury  that  may 
arise  therefrom.    Jd.^  53 

8.  In  an  action  brought  against  a  railroad  company  for  the  recovery 
of  damages  for  an  alleged  assault  upon,  and  the  forcible  ejectment  of, 
the  plaintiff  from  a  passenger  car  by  the  conductor  of  the  train  in  ques- 
tion, this  court  holds  as  erroneous  the  admission  in  evidence  of  certain 
testimony  going  to  show  what  statements  were  made  by  the  plaintiff 
after  such  ejectment  touching  the  same,  likewise  the  refusal  to  instruct 
the  jury  to  disregard  certain  improper  remarks  and  statements  made 
by  counsel  for  the  plaintiff  during  his  address  to  the  jury,  and  that  the 
verdict  for  the  plaintiff  can  not  stand.  Ohio  dt  M.  Ry,  Co,  y.  Culli- 
8on,  67 

9.  In  an  action  brought  to  recover  money  alleged  to  have  been  had 
and  received  by  the  defendant  for  the  use  of  the  plaintiff,  this  court 
holds  on  account  of  the  giving  of  an  erroneous  instruction  by  the  trial 
court,  that  the  judgment  for  the  plaintiff  can  not  stand.  Goodman  v. 
Lee,  229 

10.  Any  adequate  cause  for  the  dismissal  of  an  employe  which  is 
known  to  the  employer  at  the  time  of  the  dismissal,  will  justify  the 
same  whether  it  is  assigned  at  the  time  as  the  cause  of  dismissal  or  not; 
and  though  a  special  ground  of  discharge  is  assigned  at  the  time  of  the 
dismissal,  the  employer  will  not  be  thereby  estopped,  when  sued,  from 
setting  up  another  adequate  cause,  existing  and  known  to  him  at  the 
time  of  the  discharge,  in  justification  thereof.  Sterling  Emery  Wheel 
Co,  V.  Magee,  340 

11 .  A  person  claiming  to  be  employed  for  a  given  time  is  not  entitled 
to  demand  from  his  employer  further  evidence  of  the  contract  than  the 
words  or  letters  which  suQiced  to  make  it,  and  refusal  to  perform  his 
duties  unless  the  same  is  forthcoming  by  a  certain  time,  will  warrant 
bis  immediate  discbarge.    Id.,  340 

12.  Where  a  contract  of  service  provides  for  a  given  salary  and  travel- 
ing expenses,  the  employer  can  not  subsequently  limit  such  expenses  to 
a  given  sum.     Walker  v.  Grant ,  369 

13.  In  an  action  to  recover  from  an  employer  the  pecuniary  loss  to 
the  next  of  kin  arising  from  the  death  of  a  servant  alleged  to  have  been 
occasioned  through  its  negligence,  this  court  holds  as  erroneous  the 
giving  of  an  instruction  in  behalf  of  the  plaintiff,  touching,  among  other 
things,  the  question  of  damages;  that  in  view  of  the  evidence  dpceased 
can  not  be  held  to  have  been  in  the  exercise  of  ordinary  care  when  killed, 
and  that  the  judgment  for  the  plaintiff  can  not  stand.  C,  R.  I.  dk  P. 
Ry,  Co,  V.  Fitzsimmons,  360 

14.  Tlie  question  as  to  whether  parties  are  fellow-v^ervants  is  a  mixed 
one  of  law  and  fact.  The  facts  may  be  such  as  to  establish  as  a  matter 
of  law  that  parties  are,  or  are  not  fellow-servants;  and  they  may  also 
be  such  as  to  leave  the  question  one  of  fact  to  be  determined  under 
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profier  evi«lence  and  instructions  by  the  jury.     C,  B,  dt  Q.  R,  R,  Co. 
T.  Fitzgerald,  476 

15.  Complaint  to  the  foreman  under  whom  a  servant  worlcs,  of  a 
danfreroQS  appliance,  w  proper,  and  npon  his  promise  to  repair  or 
replace  the  same,  the  servant  has  a  right  to  rely.  The  Weber  Wagon 
Co.  V.  Kehl  584 

16.  Remaining  at  work  fifteen  days  after  a  promise  to  repair  a  slip- 
pery floor,  is  not  such  an  unreasonable  length  of  time  as  to  charge  a 
servant  with  knowledge  that  there  was  no  intention  to  change  the 
same,    /d.,  584 

17.  Evidence  that  the  defective  agent  was  changed  after  an  acci- 
dent, should  not  be  received.    Id.,  5H4 

18.  In  an  action  brought  for  the  recovery  of  ] wages,  this  court  holds, 
in  view  of  the  evidnnce,  that  the  judgment  for  the  plaintiff  can  not 
stand.     The  Ila hereon  Furniture  Co.  v.  Peterson,  614 

MECHANICS'  LIENS. 

1.  Sees.  4  and  28  of  the  act  relating  to  liens,  being  construed 
together,  do  not  obviate  the  necessity  of  tiling  the  verified  statement 
provided  for  in  Sec.  4.    Boale  v.  Intrup,  62 

2.  A  petition  for  a  mechanic's  lien  failing  to  aver  the  filing  of  such 
statement  is  fatally  defective.    Jd.,  62 

8.  The  statute  relating  to  mechanics*  liens  being  in  derogation  of 
the  common  law  must  be  strictly  construed,  and  no  person  can  have  a 
lien  under  it  without  complying  with  its  provisions,  iyeiler  v.  Sehae- 
fer,  74 

4.  A  lien  existing  for  work  and  materials  in  a  building  on  one  lot, 
gives  no  lien  on  an  adjacent  lot,  even  if  in  the  same  inclosure,  unless 
by  proper  averment,  both  lots  are  to  be  considered  as  one.    Id.f         74 

5.  In  the  case  presented,  this  court  holds,  the  bill  averring  no  facts 
on  which  a  lien  could  be  predicated  under  the  statute,  that  on  the 
facts  alleged  a  default  and  decree  pro  confeeso  would  not  authorize  a 
decree  finding  a  lien  to  exist  under  the  statute,  for  repairs.     Id.,     74 

6.  A  mechanic  employed  by  a  lessee  to  repair  a  given  building,  may. 
in  view  of  the  intended  cancellation  of  the  lease  by  the  lessor  for  the 
non-payment  of  rent,  pay  the  rent,  assume  the  burden  of  the  lease,  and 
assert  a  mechanic's  lien  upon  the  leasehold  interest  of  the  lessee  for  the 
improvements  made  by  him.     VanderhiU  v.  Williams^  298 

7.  A  party  is  not  entitled  to  a  mechanic's  lien  upon  the  fee  of  prem- 
ises to  secure  his  pay  for  improvements  made  thereon  at  the  instance 
of  a  tenant  having  a  lease  for  years.     Id-,  298 

MONOPOLIES— See  Contracts,  17,  18,  19. 

MORTGAGES— See  Fixtures,  1;  Pleading,  12.  13,  14. 

1.  The  terms  of  a  mortgage  may  properly  provide,  in  effect,  that  if 
suit  is  commenced  to  foreclose  the  same,  a  certain  per  cent  of  the 
amount  found  to  be  due  shall  be  included  in  the  same  decree  for  attor- 
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ney's  fees.  There  is  no  merit  in  a  contention  in  such  case  upon  the  part 
of  the  mortgagee,  that  such  fee  does  not  become  clue  until  suit  is  begun, 
and  that  the  same  can  not,  therefore,  be  included  in  such  decree.  Bar^ 
nett  V.  Davenpoi'i,  57 

2.  Where  a  mortgage  doe«  not  provide  for  repairs  to  be  made  by 
the  mortgagee,  the  right  to  a  lien,  if  any  exists  for  repairs,  must  rest 
on  the  statute.    SeiJer  v.  Sehac/er,  74 

3.  A  recital  in  a  mortgage  that  the  mortgagor  is  **  of  the  town  of 
South  Chicago,"  having  his  place  of  business  therein,  can  not  operate  to 
estop  the  mortgagee  from  showing  that  the  mortgagor's  residence 
was  at  the  time  of  the  making  of  the  mortgage  in  a  foreign  State,  or 
in  the  town  of  '*  North  Chicago,''  the  acknowledgment  having  been 
taken  before  a  justice  of  the  latter  town.     Terhune  v.  Matson,         296 

4.  On  a  bill  to  foreclose  a  mortgage  a  variance  between  the  bill  and 
the  mortgage,  which  the  decree  follows,  as  to  whether  the  debt  was 
that  of  a  married  woman  or  her  husband,  is  unimportant,  the  mort- 
gage being  made  an  exhibit  to  the  original  bill.  In  such  case  the  court 
will  give  to  it  the  legal  effect  to  which  it  is  entitled.    Field  v.  Brokatc, 

371 

5.  Where  a  mortgage  secures  several  notes  due  at  different  times, 
and  there  is  no  agreemi^nt  to  the  contrary,  the  notes  are  entitled  to  pay- 
ment from  the  proceeds  of  the  mortgaged  property  in  the  order  in 
which  they  become  due  and  payable.    Schultz  v.  Plankinton  Bank^ 

462 

6.  Morlgsiges  executed  before  the  passage  of  the  act  of  April  4, 
1872.  limiting  an  action  for  foreclosure  to  ten  years  after  the  time  the 
right  of  action  accrued,  are  not  affected  thereby,  rights  and  liabilities 
that  had  accrued  before  that  act  took  effect  being  excluded  from  its 
operation,  whether  the  cause  of  action  on  Buch  right  or  liability  accrued 
before  or  after  that  act  took  effect.     Von  Caihpe  v.  City  of  Chicago^ 

542 

7.  Upon  a  bill  filed  to  foreclose  mortgages,  defendants  contending 
that  under  Sec.  6  of  said  act  the  right  of  foreclosure  is  barred,  this  court 
holds,  that  no  statute  that  does  not  operate  upon  the  money  demand 
which  the  mortgages  were  made  to  secure,  can  beset  up,  and  the  money 
demand  being  in  such  shape  that  no  statute  of  limitations  covered  it, 
only  the  lapse  of  such  time  as  would  niise  the  common  law  presumption 
of  payment  would  be  such  bar.  and  that  the  decrees  for  complainant 
can  not  be  interfered  with.    7(2. ,  542 

8.  A  deed  of  trust  and  the  notes  accompanying  it,  the  same  being 
given  as  security  for  what  might  become  due  under  a  certain  contract, 
amount,  in  legal  effect,  to  a  mortgage  to  secure  future  advances,  and  as 
against  the  parties  giving  the  same,  the  party  to  whom  they  were  given 
may  recover  thereon  whatever  may  be  finally  due  upon  such  contract, 
and  no  more.     Brant  v.  Hutchinson^  676 

9.  In  an  action  to  foreclose  the  deed  in  such  case,  the  proceedings 
should  not  be  based  upon  such  deed  as  though  it  were  given  for  a  real 
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debt;  a  party  is  simply  entitled  to  the  measure  of  relief  shown  to  be 
due  hioiy  upon  a  true  statement  of  his  case.    Jd.^  576 

10.  In  such  case  such  party  should  bring  suit  in  his  own  name  or 
he  may  join  the  trustee  therein  with  him,  as  a  co-complainant,  oz 
make  him  a  defendant,  at  his  election.    Id.t  576 

11.  This  court  holdx  that  a  party  named  should  not  be  required  to 
wait  until  the  litigation  growing  out  of  the  complication  in  which  he 
had  no  part,  is  brought  to  a  clo^^e  before  recovering  under  his  niort- 
giige.     Id.,  576 

12.  Without  a  statute  to  authorize  it,  a  court  of  equity  does  not, 
upon  a  forecioisure  of  a  mortcrdge.  make  a  personal  decree  for  any  defi- 
ciency against  the  mortgagor.     Rosenhaum  t.  Kershaw,  &'>9 

MUNICIPAL  corporations— See  Ordinances,  1,  2. 

1.  In  view  of  tbe  evidence,  this  court  declines  to  interfere  with  the 
judgment  for  the  plaintiff  in  an  action  brought  to  recover  for  personal 
injuries  suffered  throusrh  the  alleged  negligence  of  a  municipal  corpora- 
tion.    Town  of  De  Soto  v.  Buckles,  85 

2.  In  an  action  by  a  municipality  for  the  violation  of  one  of  its  ordi- 
nances, it  is  not  liable  to  a  judgment  for  costs  made,  nor  subject  to  a 
rule  of  court  requiring  payment  before  they  are  made.  City  of  Pehin 
V.  Dunkelhuvg,  184 

8.  In  great  cities  the  ppace  under  the  surface  of  streets  and  alleys,  an 
well  as  the  surface,  is  held  by  the  municipalities  in  trust  for  tbe  use  of 
the  public,  particularly  where  the  fee  of  public  streets  and  alleys  is 
vested  therein.     Gregsten  v.  City  of  Chicago,  607 

4.  The  occupancy  of  such  underground  space  for  private  uses  and 
purposes,  to  the  exclusion  of  the  public,  is  an  obstruction  of  snch  street 
lor  alley  and  may  be  a  nuisance.    7d.,  607 

5.  A  permit  given  by  the  Board  of  Public  Works  of  a  municipality 
to  a  private  individual  to  uf^e  space  under  a  street  or  alley,  may  be 
revoked  by  it  whenever,  in  its  judgment,  the  public  interest  demands 
it.    irf.,  607 

6.  The  rights  of  the  public  in  streets  and  alleys  are  not  to  be  pre- 
sumed, upon  mere  inferences,  to  have  been  lost  or  surrendered;  any  per- 
son claiming  a  right  to  the  exclusive  use  and  occupancy  of  any  portion 
thereof  must  make  out  his  claim  with  clearness  and  certainty,  iu  order 
to  be  sustained  therein,     /rf.,  607 

NEGLIGENCE— See  Evidence,  18;  Personal  In^uriks.  1;  Ratlroads. 

1.  The  first  requisite  in  establishing  negligence  in  a  given  case,  is 
to  show  the  existence  of  the  duty  which  it  is  supposed  has  not  be^n 
performed.     Angus  y,  Lee,  304 

2.  It  will  not  be  sufficient  to  allege  that  a  duty  existed  upon  the 
part  of  the  defendant,  and  that  he  violated  such  duty,  but  the  facts 
must  be  stated  showing  the  legal  liability.  Unless  the  duty  results  in  all 
Ciises,  from  the  stated  facts,  the  declaration  so  framed  will  be  bad.  The 
alletration  of  duty  is  superfluous  where  the  facts  stated  show  a  iegsil 
liability,  and  it  is  useless  where  they  do  not.    /d.,  ;i04 
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3.  The  law  implies  that  it  is  the  daty  of  a  contractor  to  so  construct 
his  platforms,  the  same  being  over  a  thorougrhfare,  as  to  prevent  injury 
throujfh  falling  objects  to  persons  passing  thereunder,  and  it  would 
seem  that  the  reason  for  such  an  implication  would  be  as  strong  incases 
of  interior  construction,  in  case  of  notice  that  others  would  be  employed 
under  such  platforms,  in  another  department  of  the  same  work.    Id,, 

804 

4.  If  there  be  no  reason  to  apprehend  injurjt  to  any  person  from  the 
dropping  of  material  from  such  platform  used  in  interior  construction, 
there  is  no  duty  to  adopt  special  precautions  to  prevent  it.    Id.,      304 

5.  If  the  negligence  of  a  suitable  person  in  whose  care  an  infant  has 
been  placed  is,  in  an  action  brought  by  the  personal  representative  to 
recover  for  the  death  thereof,  to  be  considered  as  the  negligence  of  the 
parent,  then  such  negligence  is  one  of  the  facts  to  be  considered  and 
passed  upon  by  the  jury.     C.  at  N,  W.  Ry,  Co.  v.  Des  Lauriers,      654 

6.  If  in  such  case  it  is  shown  that  the  negligence  of  the  parents  was 
slight,  and  that  of  the  defendant  gross  in  comparison  therewith,  a 
recovery  may  be  had.    Id.,^  654 

NEGOTIABLE  INSTHUMENTS— See  Bills  of  Exchange;  Gaming,  4, 
5,  8. 13. 

1.  There  is  a  clear  distinction  between  the  liability  of  an  indorser  or 
assignor  of  a  note,  and  that  of  a  vendor.     Bevan  v.  Fitzsimmona,  108 

2.  An  iissignment  **  without  recourse"  leaves  the  assignor  liable  as 
vendor.    Id.,  108 

3.  In  an  action  upon  a  promissory  note,  this  court  holds,  the 
defendant  defending  as  the  administrator  of  a  deceased  person  alleged 
to  have  been  one  of  the  cignera  thereof,  that  the  payee  of  said  note  was 
not  a  competent  witness,  he  testifying  that  the  executrix  of  the  person 
to  whom  he  had  indorsed  it,  had  released  him  as  indorser.    Id.,      108 

4.  When  a  note  becomes  due  an  indorsee  may  proceed  at  once  against 
the  indorser,  if  a  suit  against  the  maker  would  be  unavailing;  in  case 
suit  is  not  brought  immediately,  in  order  to  justify  the  bringing  thereof 
against  the  indorser  in  the  first  instance,  the  burden  of  proof  is  upon 
the  indorsee  to  show  that  the  maker  was,  during  the  intermediate  time, 
insolvent.     Summers  v.  Sheldon,  189 

5.  In  an  action  brought  by  the  indorsee  of  a  promissory  note  to 
recover  thereon,  this  court  holds  that  the  evidence  introduced  by  the 
defendant  made  no  defense  thereto,  and  declines  to  interfere  with  the 
judgment  for  the  plaintiff.      Atkinson  Car  Spring  Works  v.  Barber, 

348 

6.  Any  defense  against  the  payee  of  such  note,  when  he  makes  an 
assignment,  is  good  against  a  judgment  entered  thereon,  for  the  use  of 
his  assignee.    Packer  v,  Roberts,  445 

7.  Every  succesHive  assignee  of  a  chose  in  action  takes  it  subject  to 
the  equities  existing  between  the  original  assignor  and  his  immediate 
assignee.     Commercial  Nat.  Bank  of  Chicago  v.  Burch,  505 

8.  A  bank  being  entitled  to  collect  a  bill  of  exchange  drawn  to  its 
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order  aDii  duly  accepted  by  persons  named,  its  indorsee  for  collection 
may  sue  in  bis  own  name.     Brown  v.  Oriffin,  658 

9.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  the  draft  ''adduced  **  by  the  plaintiff,  and  not  shown  by  the  bill  of 
exceptions,  was  the  bill  of  exchange  described  in  the  declaration,  and 
that  it  was  read  to  the  jury.     Id.,  558 

10.  The  legal  title  to  promissory  notes  in  this  State  can  nut  be  trans- 
ferred by  a  separate  instrument.     Packer  v.  Roberts,  613 

IL  Interest  upon  a  note  due  upon  demand,  begins  to  ran  from  its 
date.     Id.,  613 

12.  It  is  proper  to  bring  suit  upon  a  note  in  the  namn  of  its  payee 
for  the  use  of  his  assignee,  when  he  becomes  insolvent  after  the  receipt 
thereof.     Id.,  eis 

13.  It  is  a  requisite  of  commercial  paper  that  it  must  be  payable 
absolutely  and  at  all  events.    Hopkins  y.  Van  Ztntdt,  635 

14.  Any  memorandum  designed  to  control  the  operation  of  a  note 
written  on  any  part  of  its  face  will  constitute  a  part  of  it,  and  in  con- 
struing the  legal  effect  and  determining  the  character  of  the  instru- 
ment, such  memorandum  must  be  considered  in  connection  with  the 
rest  of  the  writing.     Id.,  635 

15.  A  bank  is  bound  to  know  the  signatures  of  its  depositors.  First 
Nat.  Dk.  V.  N.  W.  Nat.  Bank,  640 

16.  The  indorser  of  negotiable  paper  guarantees  the  genuineness  of 
the  signatures  of  all   preceding  indorsements.     /<2.,  640 

17.  The  certifying  of  a  check  by  a  bank  amounts  to  an  acknowledg- 
ment of  the  genuineness  of  the  signature  of  the  maker,  and  that  he  bad 
sutlicipnt  fundff  to  his  credit  to  cover  the  same,  but  it  is  not  any  certifi- 
cate that  the  signature  of  the  payee  thereon  was  genuine.     Id.,        640 

18.  Where  a  bank  for  the  purpose  of  obtaining  payment  of  a  check 
upon  another  bank  indorses  the  same,  it  guarantees  the  genuineness  of 
all  preceding  signatures,  and  it  thereby  becomes  liable  for  genuineness 
of  the  signature  purporting  to  be  that  of  the  maker.    Id.,  640 

OFFICERS. 

1.  A  constable's  return  upon  an  attacbm^^nt  writ  can  not  be  altered 
by  a  contract  subsequently  entered  into  by  liim.     Major  v.  People,  323 

2.  In  pro).^r  cases  and  upon  the  granting  of  leave,  an  otficer  may 
change  a  return  by  altering  a  misstatement,  or  supply  an  omission  to 
make  it  conform  to  the  truth.     Id.,  323 

3.  Such  return  as  against  the  officer  who  made  it,  is  conclusive  so 
long  as  it  remains  un vacated.     Id.,  323 

4.  In  a  proceeding  where  the  return  is  a  collateral  matter,  no  evi- 
dence will  be  received  to  impeach  it,  whether  offered  by  the  officer  him- 
self or  any  party  to  the  case  in  which  it  was  made.     Id,,  323 

ORDINANCES. 

1.  The  requirements  of  Sec.  3,  Part  1,  Chap.  34,  R.  8.,  as  to  the 
publication  of  municipal  ordinances,  is  mandatory,  and  proof  thereof  is 
prerequisite  to  a  right  of  recovery  of  a  fine  thereunder,  not  only  as  to 
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the  fact,  but  as  to  the  place  of  publication.     Hutchinson  v.  Ci/i/  of 

Mt.  Vernon,  19 

2.    This  court  holds  that  the  certificate  of  publication  in  the  cose 

presented  is  defective  both  in  form  and  substance.    Id»,  19 

PARTIES— See  Bills  of  Lading,  1;  Negotiable  Instbumbnts,  12. 

PARTNERSHIP. 

1.  Upon  a  bill  filed  for  the  dissolution  of  an  alleged  partnership  and 
for  an  accountingr,  it  being  likewise  soug^ht  to  settle  certain  questions 
touching  leasehold  interests  in  lots  named,  this  court  holds  that  the 
decree  of  the  trial  court  in  behalf  of  the  complainant  is  erroneous,  the 
contract  between  the  parties  hereto  having  fixed  the  mode  by  which  he 
was  to  be  reimbursed  for  advances  made  to  improve  the  lots  in  ques- 
tion, and  reverses  the  same.     Ueffron  v.  Gore,  267 

2.  Upon  a  bill  filed  by  a  partner  for  an  accounting,  the  same  setting 
forth  that  the  partnership  had  expired  by  its  own  terms,  and  that  the 
partnership  accounts  were  unsettled,  this  court  holds  that  there  was 
no  proceeding  in  another  county  looking  to  a  settlement  of  the  part- 
nership accounts  as  between  the  partners  themselves,  and  that  the  pro- 
ceedings in  said  county  couid  be  no  bar  to  or  estop  the  prosecution  of 
complainant's  bill  for  an  accounting  in  Cook  County.  Quinn  v.  Mc- 
Mahan,  593 

3.  The  proper  and  ordinary  form  of  prayer  for  settlement  of  an 
account  is,  that  an  account  may  be  taken  by  and  under  the  decree  and 
direction  of  the  court,  of  all  the  partnership  dealings  and  transactions 
between  the  complainant  and  the  defendant,  and  that  what  shall 
appear  thereon  to  be  due  from  the  defendant,  may  be  decreed  to  be 
paid  by  him,  the  complainant  offering  to  pay  whatever  shall  be  found 
due  from  him  to  the  defendant  on  such  accounting.  The  latter  portion 
of  this  prayer  is  not  absolutely  necessary,  as  a  prayer  for  an  account 
between  the  parties  will  enable  the  court  to  do  justice  between  all  par- 
ties concerned,  and  authorize  a  decree  against  the  complainant  for  any 
balance  that  may  be  found  against  him.     /<{.,  593 

4.  Individual  liabilities  of  the  members  of  a  firm  to  the  creditors 
thereof  do  not  constitute  firm  assets.     Bosenbaum  v,  Kershaw,        659 

5.  Upon  a  bill  filed  for  an  accounting  by  a  member  of  a  given  firm 
and  a  distribution  among  its  creditors  of  the  assets  thereof,  certain 
creditors  filing  a  cross-bill  alleging  that  persons  named  were  members 
thereof,  that  the  firm  was  insolvent,  that  the  partners  had  individual 
assets  in  excess  of  their  individual  debts,  and  that  they  had  made 
fraudulent  transfers  of  firm  and  individual  assets,  this  court  holds  that 
said  cross- bill  is  without  precedent  or  warrant  in  the  principles  govern- 
ing proceedings  in  equity,  and  declines  to  interfere  with  a  decree  dis- 
missing the  same.    Id.n  659 

PARTY  WALL. 

1.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  the  une  put  to  a  certain  party  wall  by  the  defendant  therein,  made 
him  liable  within  the  terms  of  a  certain  party  wall  agreement  pre- 
viously entered  into  between  the  parties  thereto.    MeEwen  y.  Nelson, 

^11 


700  Appellate  Courts  of  Illinois. 

PAYMENT— See  Evidence,  3,  4. 

PERSONAL  INJURIES— See  Mastek  and  Servant;  Municipal  Corpo- 
rations; Practice,  19;  Railuoads. 

1.  If  the  plaintiff  in  an  action  to  recover  for  damages,  allegred  to 
have  been  occasioned  through  the  ne^livence  of  another,  can  prove  that 
other  accidents  had  been  caused  by  the  defect  in  question  when  in  the 
condition  that  existed  when  the  accident  occurred,  such  evidence  is 
admisHible  as  tending  to  establish  the  charge  that  the  defect  exi$ited, 
and  was  likely  to  produce  injury  in  the  way  alleged.  Legg  v.  City  of 
Bloomington,  lb5 

2.  In  the  case  presented,  this  court  holds  that  the  trial  court  erred  in 
refusing  the  plaintiff  a  new  trial  on  the  ground  of  newly  discoveretl 
evidence.     Id.,  Ib'5 

3.  In  the  cuse  presented,  the  court  reverses  the  judgment  for  the 
plaintiff,  permitting  her  to  remit  the  amount  so  shown  to  have  been 
incurred  and  take  judgment  for  (he  balance  of  the  verdict  Gammon 
V.  Have  lock,  268 

4.  Persons  approaching  railroad  tracks  must  look  out  for  coming 
trains.     C,  H.  I.  dt  P.  Ry,  Co.  v.  Fitzsimmons,  360 

PLEADING— See  Contracts,  12;  Detinue,  2;  Insurance,  3;  Practice, 
13.  14.  15,  29. 

1.  The  plea  of  not  guilty  does  not  allow  a  defendant  in  a  criminal 
case  to  prove  matters  merely  in  nbiitement.     Turner  v.  The  People,  17 

2.  In  criminal  cases  the  indictment  must  state  the  Christian  name's 
of  pcTi^ons  proceeded  against,  if  known,  and  if  not  known  that  fact 
should  be  averred.     /</.,  17 

3.  In  the  case  presented,  this  court  holds  as  erroneous  the  striking 
from  the  files  of  defendants*  plea  of  misnomer,  they  being  entitled  to 
have  an  issue  form  *d  and  tried  on  such  plea.     Id,,  17 

4.  A  bill  joining  two  or  more  distinct  subjects  is  multifarious;  nn 
objection  to  a  bill  upon  this  ground  can  only  b?  raised  by  demurrer 
specifying  it  as  a  ground  of  objection;  if  not  so  raised  it  will  be  consid- 
ered waived.     Jleffron  v.  Gore,  267 

5.  The  pleading!}  iu  actions  on  bills  of  exchange  are  governed  by  the 
common  law,  and  not  by  the  statutory  rules  relating  to  promissory 
notes.     Witiematt  v.  Oberne,  269 

6.  Where  the  general  issue  is  interposed,  and  a  special  plea  which 
presents  no  material  issue  not  made  by  the  general  issue,  and  a 
deinum^r  to  the  speciiil  plea  is  sustiiined,  unless  the  court  rejected  evi- 
dence of  the  defense  pleaded,  when  offered  under  the  general  i^ssue,  it 
is  not  material  whether  the  speciiil  plea  was  good  or  bjid.    Id.,     269 

7.  An  allegation  with  no  facts  st^ited  as  a  basis,  that  complainant  is 
informed  and  believes  it  to  be  true  that  the  judgments  are  not  for  a 
bona  Jide  indebtedness,  is  no  ground  for  staying  the  collection  thereof. 
Henklentan  v.  Pefetsou,  540 

8.  A  defendant  by  pleading  the  general  issue  in  a  given  case,  after 
a  demurrer  has  been  sustained  to  his  plea  in  abatement,  does  not  waive 
his  riglus  thereuudur.     Nur  is  buch  plea  waived,  where  defendant  asks 
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leave  to  amend  it,  after  the  demurrer  thereto  was  sustained,  which 
leave  is  denied.     Galveston  City  R.  R.  Co-  v.  Hook^  547 

9.  The  allegations  and  proofs  in  a  given  case  mu^t  correspond,  and 
a  party  will  not  be  entitled  to  relief  although  the  evidence  may  estab- 
Jish  a  clear  case  in  his  favor,  unless  there  are  averments  in  the  bill  to 
support  the  case  made  by  the  evidence.     Brant  v.  Hutchinson,        576 

10.  The  theory  of  a  bill  must  be  made  to  appear  from  the  allegations 
in  it.  The  object  of  pleadings  is  to  inform  the  adverse  party  and  to 
guide  the  court  in  the  determination  of  the  issue,  and  in  forihulating 
the  relief  which  it  is  to  grant.     Qninn  v.  McMahan,  593 

11.  An  account  can  not  be  properly  decreed  where  the  allegations  of 
the  bill  do  not  warrant  it,  or  where  the  bill  does  not  pray  for  it.  A 
want  of  allegation  to  sustain  the  relief  sought,  is  as  fatal  as  the  lack  of 
proof  to  show  the  party  entitled  to  such  relief.     Id.,  593 

12.  A  pleading  is  to  be  taken  most  strongly  against  the  pleader  on 
demurrer,  and  it  is  only  facts  well  pleaded  that  the  demurrer  admits. 
Wilkinson  v.  Gage,  603 

13.  A  bill  in  the  nature  of  a  bill  of  review  filed  to  set  aside  a  decree 
of  foreclosure,  the  same  alleging  a  person  named  to  be  trustee  for  com- 
plainant as  to  the  title  of  certain  real  estate,  should  state  how  the  trust 
arose.  In  the  absence  of  such  information  such  bill  can  not  be  main- 
tained.   Id,,  603 

14.  A  bill  of  this  character  may  be  filed  by  one  who  has  a  title 
or  a  right  which  has  been  injuriously  affected  by  a  former  decree.    Id. , 

603 

15.  Tn  the  case  presented,  this  court  holds  that  complainant's  alle- 
gation of  the  acquirement  of  the  mortgagor's  interest  and  the  legal 
title,  can  not  avail  him;  that  the  bill  is  vague,  indefinite  and  uncertain 
in  all  its  allegations,  and  declines  to  interfere  with  the  decree  for  the 
defendant.    Id.,  603 

16.  A  petition  under  the  Burnt  Record  Act  may  be  maintained  for 
the  restoration  of  the  record  of  one  deed.  The  petitioner's  chain  of 
title  need  not  necessarily  be  set  forth,  nor  is  it  necessary  that  there 
should  be  any  defendant  to  such  petition,  and  defendants  named  need 
not  be  hostile  to  petitioner.     Harding  v.  Fuller,  643 

PRACTICE— See  Appeal  and  Error;  Contempt,  3;  Estoppel,  1;  Evi- 
dence, 17;  Insolvency,  24;  Instructions. 

1.  Where  the  evidence  is  contradictory,  conflicting  and  irreconcil- 
able, and  that  produced  by  the  party  in  whose  favor  the  jury  find,  sus- 
tains the  verdict,  it  will  not  be  disturbed  unless  it  is  manifest  the  jury 
have  mistaken  the  evidence  or  been  governed  by  passion  or  prejudice. 
Espenhain  v.  Fekete,  34 

2.  The  jury  are  the  sole  judges  of  the  weight  to  be  given  to  the  testi- 
mony of  witnesses  in  a  given  case.    Johnson  v.  People,  382 

3.  The  relief  grant-ed  in  a  given  case  can  not  be  greater  than  the 
allegations  of  the  bill.  The  allegations,  proof  and  decree  must  corre- 
spond.   Seiler  v.  Schae/er,  74 
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4.  A  refuMiil  to  allow  by  amendment  the  saUstitufion  of  an  ioiprop^-r 
person  as  party  plaintiff  can  not  be  comphiined  of.    Ryder  v.  Huhcher, 

77 

5.  It  18  prop«>r  to  refuse  a  continuance  on  account  of  the  absence  of 
a  witnesfl  where  the  atiidavit  filed  fails  to  disclose  what  diligence  was 
used  to  procure  his  pretence.     St.  L.,  K.<t  C.  B.  R.  Co.  t.  OUre,    82 

6.  It  is  the  province  of  the  jury  in  a  given  csise  to  piiss  upon  the  facts, 
and  if  no  error  of  law  intervenes  to  afftfct  the  finding,  it  should  not  be 
di8turl)ed  unless  unsupported  by  substantial  evidence.  To%pn  of  De  Soto 
V.  Burkleg,  hb 

7.  Upon  a  motion,  afttT  a  delay  of  ten  years,  to  amend  or  vacate  a 
return  upon  nn  ♦secution  and  record  entty.  settirg forth  the  satisfaction 
of  a  given  judgment,  this  court  holds  that  the  evidence,  as  to  a  mist<ike 

therein,  justified  the  action  of  the  trial  court  in  granting  the  same. 
Noyes  V.  Kingman^  187 

8.  Such  proceeding  is  not  an  *< action**  within  the  meaning  of  the 
stntute  of  limitations.     Id.,  187 

9.  Injurious  error  will  alone  reverse.  Bar. sen  v.  Suprewe  Lodge 
Ku  if/ hfft  of  Honor,  216 

10.  What  is  the  proximate  cause  of  an  injury  is  ordinarily  a  ques- 
tion for  the  jury;  it  is  not  a  question  of  science  or  legal  knowledge. 
yord  v.  ///.  Refrigerating  Construction  Co.,  222 

11.  Either  p«rty  to  a  given  controversy  who  may  wish  to  olgect 
before  the  master,  and  except  bt^fore  the  court,  to  the  allowance  or  dis- 
ullowance  of  an  item,  should  require  the  master  testate  the  evidence 
and  reu&ons  upon  which  he  allows  or  dif^allows  that  item.  Htffron  v. 
Gore,  257 

12.  As  to  irregular  and  informal  verdicts,  the  rule  is,  that  if  by  look- 
ing into  the  record  in  a  given  Ciise,  the  verdict  therein  can  be  seen  to  be 
responsive  to  the  issue,  it  will  be  sustained.     Daft  v.  Dretc^  266 

13.  A  rule  requiring  a  defendant  to  plead,  upon  the  amending  of 
the  declaration  in  a  given  case,  having  been  entered,  it  is  discretionary 
with  the  trial  court  whether  it  will  allow  the  old  pleas  to  stand  or 
require  that  new  ones  be  drawn  and  filed.     Lehman  v.  Siggeman.     276 

14.  It  is  proper  in  such  case  to  refuse  to  allow  a  verified  plea  of  non 
est  factum  to  stand,  unless  it  is  verified  anew.     Id.,  276 

15.  A  defendant  should  answer  an  amended  declaration  anew, 
unless  he  has  filed  a  plea  which  would  answer  any  declaration  in  the 
form  of  action  used.    Id.,  276 

16.  When  a  cause  is  finally  disposed  of  at  one  term,  a  court  can  not 
at  another  term  undo  what  it  did  at  the  previous  term;  but  a  motion 
at  the  term  at  wliich  the  final  action  was  had,  continued  over,  may  con- 
tinue the  control  of  the  court  over  euch  action.     Whipple  v.  People, 

301 

17.  Any  irregularity  in  a  jurat  may,  unless  expressly  waived,  be 
objected  to  in  any  state  of  a  cause.  Brabrook  Tailoring  Co.  v.  Beld- 
ing  Bros.  dtCo.,  326 

18.  This  court  will  assume  a  given  judgment  to  have  been  conect 
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unlesB  the  record  shows  it  to  have  been  wrong.    Bromwell  v.  Schitberf, 

380 

19.  In  personal  injury  cases,  the  questions  of  the  plaintiff's  care  and 
the  defendant's  ueflrlipreuce  are  for  the  jury  to  determine.  Chicago  Cify 
By.  Co,  V.  Van  VUck,  367 

20.  hi  presenting  questions  of  error  on  the  admission  or  rejection 
of  evidence,  it  is  not  proper  to  group  various  questions,  and  ask  this 

court  to  pass  upon  them  to  ascertain  if  any  of  them  are  erroneous.    Id., 

867 

21.  Where  error  is  assigned  upon  the  refusal  of  instructions,  failure 
\o  argue  the  same  in  the  brief  must  be  looked  upon  as  abandonment  of 
the  error,     /d.,  367 

22.  This  court  will  not  reverse  a  case  on  the  ground  of  improper 
argumenti^  of  counsel,  unless  it  is  apparent  that  the  same  affected  the 
result  of  the  trial,    /d.,  867 

23.  A  court  may  properly  refuse  in  a  given  case  to  instruct  the  jury 
to  find  speciiilly  as  to  certain  facts,  none  of  which  were  in  any  way 
controlling.     C.  M,  <^  5^  P.  R.  R.  Co.  v.  Sullivan,  369 

24.  It  is  proper  to  deny  a  motion  for  a  continuance  by  a  defendant 
upon  the  amendment  of  a  given  bill,  in  the  absence  of  a  compliance  by 
him  with  Sec.  37  of  the  Chancery  Act.     Iiindsey  v.  Lindsey,  389 

25.  The  provisions  of  said  section  afford  full  protection  in  cases 
where  such  amendment  results  in  surprise  or  disadvantage.    Id.,     389 

26.  It  is  proper  to  direct  that  the  answer  on  file  in  a  given  case 
shall  stand  as  an  answer  to  the  bill  therein  as  amended  upon  hearing 
unless  the  amendment  is  of  such  a  nature  as  requires  a  specific  answer. 
Id.,  '  389 

27.  The  verd'ct  of  a  jury  upon  a  conflict  of  evidence  in  a  given  case, 
settles  the  facts,  and  this  court  can  only  consider  objections  made  to 
the  law  laid  down  by  the  trial  judge.  Central  Warehouse  Co.  v.  Sar- 
geanf,  438 

28.  What  the  correct  rule  of  damages  is,  in  a  given  case,  is  a  ques- 
tion of  law,  and  where  the  trial  is  by  the  court,  no  question  of  law 
properly  arises  on  an  appeal  unless  propositions  of  law  have  been  sub- 
mitted to  the  trial  court.     Allison  v.  Leslie,  441 

29.  A  demurrer  to  one  plea,  good  or  bad,  will  not  be  carried  back 
to  the  declaration,  if  another  good  plea  is  on  file.  But  if  the  declara- 
tion be  so  defective  that  it' will  not  sustain  a  judgment,  it  may  be  taken 
advantage  of  on  a  motion  of  arrest  of  judgment,  or  on  error.  Seelye 
V.  The  People,  449 

80.  It  is  for  the  court  to  draw  inferonces  and  conclusions,  and  then 
only  from  facts  proved.     Sehulfz  v.  Plankinfon  Bank,  462 

31.  Proof  by  affidavit  can  only  be  made  by  a  statement  and  verifica- 
tion of  such  facts  as  are  requi$«ite  to  establish  the  princip.il  fact  sought 
to  be  maintained.     Id.,  462 

82.  A  person  said  to  be  indebted  to  an  insolvent  estate  is  not 
deprived  of  hid  right   to  a  trial  by  jury  because  the  estate  of  his 
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alleged  creditor  is  being  administered  under  the  genenil  assignment 
law  in  the  County  Court.     Doane  v.  Union  Nat.  Bank,  483 

33.  The  court  nhould  not,  in  a  given  cnse,  intimate  that  a  witness 
has  not  answered  fairly.     Chicago  City  Ry.  Co.  v.  MclAtughlin,      496 

34.  An  attorney  should  not  be  rebuked  becaune  he  is  mistaken  as  to 
the  admi.<^sibiliry  of  evidence.  The  trial  court  is  the  best  judge  as  to 
whether  an  offer  of  evidence  is  made  in  good  faith.     Id.^  496 

35.  Where  nothing  appears  to  impeach  the  justice  of  a  judgment 
entered  in  a  suit  upon  a  note,  it  will  not  ^e  set  aside  by  a  court  of 
equity  because  it  may  appear  that  the  officers  of  the  corporation  by 
which  the  note  was  made,  were  not  authorized  to  make  it.  Atwafer 
V.  American   Exchange  Nat.  Bank,  501 

86.  Exceptions  in  chancery  causes  may,  and  in  many  instances  should 
be  taken  to  pleadings  for  scandal,  impertinence,  insufficiency  and  the 
like;  and  exceptions  may  be  taken  to  reports  of  masters  and  receivers, 
but  it  is  not  nece!*sary  to  preserve  exceptions  to  the  rulings  of  the  court 
in  allowing  or  overruling  such  exceptions,  all  of  the  evidence  in  the 
cause  and  the  decree  announced  by  the  court  being  matters  of  record. 
Biirfy.  Burt,  536 

37.  It  is  the  correct  practice  for  the  chancellor,  after  the  evidence  is 
heard,  to  regard  no  portion  of  it  that  is  imnintcrial  or  illegal,  and  to 
decide  the  case  alone  on  the  legal  evidence  adiVuced.     Id.,  536 

3*^.  In  chancery  csises  the  practice  is  not  to  reverse  for  erroneoaa 
rulings  in  the  admitting  or  excluding  of  evidence,  unle^  it  is  seen  aftt>r 
an  inspection  of  the  entire  record  that  different  rulings  might  have 
induced  a  different  decree.     Id.,  536 

39.  If  there  is  competent  evidence  in  the  record  sufficient  to  i^ustain 
the  decree,  it  must  be  affirmed,  and  this  without  regjird  to  whether  the 
chancellor  may  have  been  right  or  wrong  in  his  views  of  the  compe- 
tency of  evidence  at  the  hearing.    Id.,  536 

40.  Judgments  confessed  upon  notes,  the  same  together  with  war- 
rants of  attorney  having  been  executed  by  the  officers  of  a  corporation, 
can  not  be  attacked  in  uk  court  of  equ'ty  in  the  absence  of  injustice  or 
fraud.  All  charges  of  fraud  and  conspiracy  not  impeaching  the  bona 
Jides  of  the  debts  for  which  they  were  given,  avail  nothing.  Henkle- 
man  v.  Peterson,  540 

41.  In  view  of  the  circumstances  involved,  this  court  holds  that  the 
plaintiff  in  the  case  presented  should  have  been  allowed  to  dismiss  the 
same  at  a  certain  stage  thereof.     Shabad  v.  Hanchett,  645 

42.  Upon  which  side  the  preponderance  of  the  evidence  ia  in  a  given 
case,  is  a  question  for  the  jury.     The  Weber  Wagon  Co.  v.  Kehl,    584 

43.  In  the  case  presented,  this  court  holds  that  the  trial  court  erred 
in  sustaining  the  demurrer  to  complainants*  bill  and  the  dif^missal 
thereof,  complainant  being  entitled  to  an  account  from  the  defendants, 
and  a  disclosure  or  discovery  of  the  matters  of  which,  by  their  con- 
tract, they  agreed  to  inform  it.  KendallviUe  Befrigerator  Co.  v. 
Davis  dt  Bankinj  616 


Index.  705 

PRACTICE.     Continued, 

44.  The  sheriff's  return  is  conclusive  as  to  the  service  of  process 
upon  a  given  defendant.     Waggoner  v.  Grten^  648 

45.  The  omission  to  file  a  declaration  in  a  given  case  is  fatal.     /(/., 

648 

46.  The  filing  of  a  blank  form  of  a  declaration  ia  of  no  avail.    Id.^ 

648 

47.  In  the  absence  of  a  declaration  from  the  files,  the  presumption 
will  be  that  none  was  filed.     Id.,  648 

48.  A  judgment  for  plaintiff  in  a  given  action  will  not  be  set  aside 
in  order  tbfit  the  defendant  may  maintain  a  mere  cross-action.  Boas 
v.  Heffron,  652 

49.  The  practice  of  permitting  a  remittitur  and  rendering  judg- 
ment upon  a  verdict  so  reduced,  is  proper.  C.  <&  N.  \V.  Ry,  Co.  v. 
Des  Lauriera,  654 

PRESUMPTIONS— See  Contracts,  16. 

PRlKCIt^AL  AND  SURETY. 

1.  In  an  action  against  a  surety  upon  an  appeal  bond,  given  upon 
the  continuance  of  the  hearing  upon  an  application  to  the  County 
Court  for  discharge  from  arrest  on  a  ca.  «a.,  this  court  holds,  in  view 
of  the  evidence,  that  the  condition  of  the  bond  had  been  performed; 
the  principal  having  appeared,  and  by  order  of  court,  been  discharged. 
Whipple  V.  People,  301 

2.  In  an  action  against  a  constable  and  the  sureties  upon  his  bond, 
for  the  failure  of  said  officer  to  return  certain  moneys  levied  on  by  him, 
the  plaintiff  in  an  attachment  suit  failing  to  prosecute  upon  appeal  by 
the  defendant  from  a  justice's  judgment  against  him,  this  court  holds 
that  the  defense  of  said  oflicer  that  said  moneys  were  not  levied  on,  but 
were  simpl}'  in  his  hands  as  a  stake,  can  not  stand,  and  refuses  to  inters 
fere  with  the  judgment  for  the  plaintiff.     Major  v.  The  People,      328 

PRIORITY— See  Creditor's  Bilt,s,  8;  Mortgagks,  5. 

RAILROADS— See  Contuacts,  11,  30;  Evidence,  6;  Master  and  Serv- 
ant; Personal  Injitries. 

1.  The  law  does  not  require  that  both  bell  and  whistle  be  sounded 
upon  nearing a  crossing;  one  is  enough.     Ohio  d:  M.  Hy.  Co,  v.  Reed^  47 

2.  A  failure  to  comply  with  the  law  touching  signals  creates  a  liabil- 
ity for  damages  caused  thereby,  and  this  is  »o,  notwithsfcinding  in  the 
revision  of  1874  Ihere  was  omitted  from  Sec.  6,  Chap.  114,  R.  S.,  that 
provision  of  the  law  of  1849  declaring  a  railroad  company  liable  for  all 
damages  sustained  by  reason  of  such  neglect.    Id.,  47 

3.  In  order  to  recover,  the  plaintiff  must  prove  in  such  case,  that 
the  law  was  not  complied  with;  it  is  not  a  matter  of  inference,  and  the 
proof  by  one  or  more  witnesses  that  they  did  not  hear  a  signal,  with- 
out showing  that  they  were  so  situated  that  they  would  have  been 
likely  to  have  heard  it  if  sounded,  is  not  sufficient.     Id.,  47 

4.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
killing  of  a  horse,  the  same  being  alleged  to  have  occurred  through  it« 

Vol.  XL  ii 
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negVigence,  this  court  holds  that  the  verdict  for  the  plaintiff  is  unsup- 
ported by  the  evidence,  and  that  the  same  can  not  stand.    Id,,  47 

5.  In  the  absence  of  express  or  implied  authority  from  his  company, 
or  evidence  of  subsequent  ratification,  a  railroad  company  can  not  be 
held  for  medical  services  rendered  an  employe  at  the  instance  of  one  of 
its  conductors,  upon  the  assertion  by  him  that  the  company  would  pay 
therefor.     St.  L.  rf  K.  C.  B.  R.  Co.  v.  Olive,  82 

6.  In  an  action  brouf^ht  by  a  widow  and  next  of  kin  to  recover  for 
the  death  of  a  servant  of  a  railroad  company,  the  same  being  alleged  to 
have  occurred  through  the  nefrligence  of  another  company,  this  court 
declines  to  interfere  with  the  judgment  for  the  plaintiff.  C,  M.  d' 
St,  P.  R.  Co.  V.  O'SuUivan,  869 

7.  Where  street  cars  of  two  different  lines  have  equal  rig^hts  at  a 
cro5«sing  of  their  tracks,  the  fact  that  the  hind  end  of  the  car  upon  one 
of  them  is  struck  by  the  front  end  of  the  other  while  passing  over  such 
crossing,  of  itself  and  without  explanation,  raises  the  pre^^umption  that 
the  colliding  car  was  carelessly  managed-  Chicago  City  Ry.  Co.  v. 
McLaughlin,  496 

8.  Where,  in  such  case,  a  given  car  has  the  crossing,  the  person  in 
control  of  an  approaching  car  is  bound  to  so  govern  the  movement 
thereof,  as  that  whether  the  first  car  goes  fast  or  slow,  and  even  if  it 
comes  to  a  dead  stop  with  the  rear  end  still  in  the  cable  track,  he  can 
stop  bis  car  before  striking  it.     Id.,  496 

9.  Railroads,  as  carriers  of  passengers,  are  held  to  a  high  degree  uf 
diligence;  they  are  bound  to  do  all  that  human  care,  vigilance  and  fore- 
sight can  reasonably  do,  consistent  with  the  modes  of  conveyance  and 
the  practical  operation  of  the  road,  to  put  and  keep  it,  its  appurte- 
nances and  instrumentalities,  in  a  good  and  safe  condition.  C.  dt  N.  U''. 
Rg.  Co.  V.  Riellg,  416 

10.  A  passenger  should  comply  with  all  reasonable  rules  and  regu- 
lations for  entering,  occupyinsr  and  leaving  a  railroad  car,  and  if  from 
disregard  thereof  he  is  injured,  when  he  would  not  have  been  had  he 
observed  them,  he  can  not  hold  the  company  for  injuries  suffered,  al- 
though its  servants  by  negligence  contributed  to  his  injury.    Id.,    416 

11.  Where  a  party  has  been  injured  because  of  the  want  of  ordinary 
care  upon  his  part,  no  action  will  lie  unless  the  injury  was  wilfully 
inflicted.    Id.,  416 

12.  A  person  riding  upon  the  coping  or  foot-board  of  the  tender  of 
an  engine  is  not  in  the  exercise  of  ordinary  care.     Id.,  416 

13.  A  person  who  steps  upon  a  car  after  having  been  once  put  off,  is 
a  trespasser.     North  Chicago  Street  i?.  R.  Co.  v.  Olds,  421 

14.  There  can  be  no  recovery  in  such  case  where  such  person  is 
ejected  a  second  time  without  the  use  of  unnecessiu'y  force,  and  suffers 
an  injury  therefrom.     Id.,  421 

15.  A  passenger's  right  to  ride  in  a  public  conveyance  can  not  be 
enforced  wi  et  armia.  The  remedy  of  the  person  aggrieved  is  by  a  civil 
action.     Id.,  421 

16.  A  street  railroad  company  is  only  liable  for  gross  negligence. 
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implyingr  a  wilful  or  wanton  injury,  where  a  person  is  injured  while 
attempting  to  hoard  a  car  in  motion.  Baseh  y.  North  Chicago  City 
By.  Co,,  683 

17.  It  is  negligence  in  a  street  railroad  company  to  run  cars  so  near 
to  obstructions,  that  passengers  or  employes  may,  in  the  ordinary  course 
of  things,  be  hurt.     North  Chicago  City  Ry,  Co,  v.  Williams^         690 

18.  Where  a  passenger  is  injured  while  standing  upon  the  foot- 
board of  a  street  car,  it  is  a  question  for  the  jury  in  an  action  to  recover 
for  the  injury,  whether  he  was  negligent  in  so  standing,  and  if  he  was, 
whether,  under  the  doctrine  of  comparative  negligence,  such  negligence 
barred  his  action.    Id.^  690 

19.  In  such  cases  it  is  a  legitimate  inquiry  whether  knowledge  that 
a  temporary  track  was  nearer  the  side  of  the  street  than  the  original 
track  had  been,  that  telegraph  poles  stood  along  the  side  of  the  street, 
and  that  the  poles  were  so  near  the  track  as  to  brush  a  passenger  oft 
from  the  foot-board  of  the  car,  was  knowledge  that  a  passenger  should 
constantly  keep  in  his  thoughts.    icZ.,  690 

20.  In  an  action  brought  to  recover  for  personal  injuries  suffered  by 
a  street  railroad  passenger  while  standing  upon  the  foot- board  of  a  car, 
through  the  alleged  negligence  of  the  company,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 
/(/.,  690 

21.  The  racing  of  trains  upon  tracks  adjacent  to  a  public  street, 
whereby  much  noiiie  is  made,  thereby  attracting  the  attention  of  the 
public,  amounts  to  negligence  in  view  of  a  munici^tal  ordinance  pro- 
hibiting such  speed.     C  (&  N,  W.  Ry,  Co.  v.  Des  Lauriers,  664 

22.  This  court  declines  to  interfere  with  the  judgment  for  the 
plaintiff  in  an  action  brought  by  an  administrator  to  recover  for  the 
death  of  an  infant  three  years  old,  alleged  to  have  occurred  through 
the  negligence  of  a  railroad  company.    Id.,  664 

REAL  PROPERTY— See  Agency:  Injunctions,  1;  Party  Wall,  1. 

1.  A  vendor's  lien  upon  real  estate  is  only  permitted  as  a  security 
for  the  unpaid  purchase  price,  and  not  for  any  other  indebtedness  or 
liability.  There  must  be  a  certain  ascertained,  absolute  debt  owing  for 
the  purchase  price.     Hudelson  v.  Wilson^  29 

2.  If  the  consideration  is  for  the  performance  of  an  act,  the  non- 
performance of  which  gives  rise  to  a  claim  for  unliquidated  damages, 
there  is  no  lien.    J(f.,  29 

3.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  there  is  no  ground  for  enforcing  a  vendor's  lien  upon  premises 
named,  and  declines  to  interfere  with  the  decree  for  the  defendants. 
Id,,  29 

4.  The  possession  of  a  warranty  deed  does  not  justify  the  inference 
that  a  party  has  a  title  in  fee  simple.    Phertix  Ins,  Co.  v.  Stocks,    64 

6.  The  ** guess*'  of  a  person  that  he  owns  a  title  in  fee  simple  does 
not  amount  to  a  representation  to  that  effect.    Id.,  64 
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6.  In  a  controversy  involving  the  constrnction  of  a  clause  in  a  deed, 
ibis  court  construes  the  same  contrary  to  the  contention  of  the  com- 
plainant, and  declines  to  interfere  with  a  decree  dismissing  her  bill, 
there  being  a  complete  remedy  at  law.     Meyer  v.  Meift^rr  94 

7.  Upon  a  bill  filed  to  set  aside  the  title  of  defendant  to  certain 
landfl,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with  a 
decree  requiring  him  to  quit-claim  the  property  to  the  complainant. 
Rogers  v.  Hogers^  480 

8.  Purchiisers  of  real  estate  are  chnrgpable  with  notice  of  what  the 
record  discloses  in  the  line  of  the  title  of  property  bougnt  by  them. 
Vo)i  Campe  v.  Cify  of  Chicago^  642 

RECKIPTS-S.e  Evidkscb,  9. 

RECE1VP:RS-See  Ixrolvkncy,  26. 

1.  A  receiver  should,  upon  taking  possession  of  an  insolvent  estate, 
first  nmke  a  complete  Inventory  of  the  property  thereof.  Heffron  v. 
Rice,  244 

2.  He  must  take  proper  receipts  from  persona  to  whom  he  makes 
payments.     Id.^  244 

8.  Sworn  declarations  verifying  a  receiver's  final  account  setting 
forth  '*  that  the  same  is  true  to  (he  best  of  his  knowledge  and  belief,'* 
or  *'of  his  own  knowledge  except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true/'  amount  to  no  more  than  statements  that  he  believes  the 
account  to  be  true.  In  accounts  under  decrees  in  equity,  a  party  mui^t 
swear  peremptorily  that  he  has  paid  the  money  in  question,     /(f.,  244 

4.  V'ouchers  should  be  filed  with  the  account,  and  in  case  there  are 
no  vouchers,  a  positive  verified  statement  should  be  filed,  showing  to 
whom,  for  what,  and  when,  such  items  were  paid.     Id.,  244 

6.  It  would  seem  that  in  such  instances,  if  the  receiver,  from  not 
having  himself  personally  made  or  witnessed  the  payment,  is  unable  to 
swear  positively  to  the  disbursement,  that  the  pa<itive  affirmation 
under  outh  of  the  person  who  did  make  the  payment  should  be  filed, 
and  this  should  be  supplemented  by  the  sworn  statement  of  the 
receiver  as  to  his  information  and  belief  in  the  matter.  Bookn  of 
accounts  su[)plemented  by  the  oath  of  the  person  keeping  them,  that 
they  are  a  re^^ular  and  full  set  of  books  kept  in  and  about  the  business, 
are  admissible  as  evidence  of  the  ptiyments  therein  shown-    Id.,    244 

6.  Where  objections  are  filed  to  an  account  or  any  items  thereof, 
the  better  practice  would  seem  to  be.  to  refer  the  disputed  items  to  a 
master  to  take  testimony  and  report  his  conclusions  as  to  the  same,  and 
it  is  for  the  receiver  to  satisfactorily  show  before  the  master  that  he  is 
entitled  to  credit  claimed  by  him.     Id,,  244 

7.  The  burden  of  proving  improper  conduct  upon  the  part  of  a 
receiver  is  upon  the  party  allefring  the  same,  and  if  the  charges  are 
not  upheld  the  same  must  be  dismissed  at  his  cost.     Id.,  244 

8.  A  court  should  not,  without  evidence  as  to  proper  compensation 
in  a  given  ciise,  determine  and  award  the  compensation  to  be  paid  to 
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a  receiver,  and  if  it  fails  to  follow  such  rule,  a  reviewing  court  may, 
upon  appeal,  Ret  such  award  aside.    Id.,  244 

9.  A  receiver  will  not  generally  be  allowed  to  incur  liabilities  for 
repairs  against  the  estate  in  bis  hands,  or  be  credited  with  any  outlay 
therefor,  which  are  not  made  by  leave  of  court  first  applied  for  and 
obtained.     Heffron  v.  Milligan,  291 

10.  In  cases  where  it  is  shown  that  expenditures  for  repairs  made 
without  permission  are  very  small,  or  that  the  receiver  acted  in  good 
faith  and  for  the  best  interests  of  the  property  intrusted  to  him,  or  that 
it  was  necessary  to  act  immediately  in  order  to  prevent  damage,  such 
action  may  be  approved  by  the  court.    Id.,  291 

11.  The  only  terms  on  which  a  liability  incurred  for  repairs  should 
be  allowed  against  such  an  estate,  is  on  proof  that  the  amount  claimed 
is  the  lowest  market  price  at  which  the  work  could  be  done.     Id.,  291 

12.  One  dealing  with  a  receiver,  who  is  attempting  to  charge  such 
property,  is  bound  to  see  that  he  has  authority  to  do  so.     Id.,  291 

13.  Upon  an  appeal  from  an  order  direct jng  the  payment  to  a  third 
person  of  a  sum  named  fi>r  work  done  upon  a  hotel,  at  the  order  of  the 
receiver  thereof,  this  court  holds  that  the  allowance  for  work  done 
before  a  certain  date,  without  order  of  court,  was  erroneous,  and  that 
the  evidence  does  not  justify  the  making  of  surh  repairs  without  such 
order.     Id.,  291 

14.  To  justify  the  appointment  of  a  receiver  upon  a  bill  filed  under 
section  25.  Chap.  32,  R.  S.,  it  must  be  shown  that  the  cessation  from 
business  has  been  for  such  time  as  the  court  may  inter,  more  than  a 
temporary  suspension,  or  facts  must  be  set  forth  from  which  it  appears 
that  the  suspension  is  more  than  an  interruption  of  its  u«ual  course  by 
rea-^on  of  some  emergency.  Brahrook  Tailoring  Co,  v.  Belding  Bros. 
dt  Co.,  326 

15.  Receivers  are  not  ordinarily  appointed  at  the  instance  of  a  cred- 
itor until  he  has  exhausted  his  remedy  at  law,  for  the  reason,  among 
others,  that  to  do  bo  would  deprive  the  party  against  whom  the  pro- 
ceeding is,  of  his  or  its  right  to  a  trial  by  jury.     Id.,  326 

16.  A  simple  contract  creditor  can  not  maintain  a  bill  to  obtain  a 
judgment  ng.iinst  a  corporation.     Id.,  326 

17.  Courts  of  equity  under  legislative  enactments  enlarging  their 
general  jurisdiction  to  appoint  receivers  over  corporate  bodies,  proceed 
with  extreme  caution.     Id.,  326 

18.  The  appointment  of  a  receiver  for  a  corporation  is  an  act  divest- 
ing the  company  of  the  control  of  its  property,  suspending  the  exercise 
of  its  powers  and  quite  likely  a  proceeding  which  will  result  in  its  dis- 
solution. A  statutory  authority  by  which  one  may  be  deprived  of  his 
estate  must  be  strictly  pursued.     Id.,  326 

19.  A  receiver  appearing  in  response  to  a  notice  served  upon  his 
insolvent,  is  prima  facie  entitled  to  take  money  due  such  insolvent. 
GJorevv.  Wells,  850 

20.  A  court  may  appoint  a  receiver  prior  to  the  service  of  process 
upon  the  defendant  to   the  creditor's  bill,   such  appointment  being 
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dependent  upon  the  defendant  bein^f  at  some  time  brought  into  the  snit 
by  appearance  or  service  of  process.  Russell  ▼•  Chicago  Trust  and 
Savings  Bank,  385 

2L  A  person  becoming  a  party  to  a  given  litigation,  after  the  insti- 
tution thereof,  should,  upon  becoming  such  party,  move  to  discharge  the 
receiver  therein,  if  he  desires  to  complain  of  his  appointment.    Id., 

385 

22.  Where  an  insolvent  acquiesces  in  the  appointment  of  a  receiver, 
and  makes  no  denial  of  the  allegations  of  the  creditor's  hill  asking 
therefor,  the  insuthciency  of  the  affidavit  to  the  bill  cuts  no  dgure.    Id,, 

385 

23.  An  order  appointing  a  receiver  is  on  behalf  of  all  the  parti&-«  in 
a  given  case.     Rosenhaum  v.  Kershaw,  659 

REMEDIES. 

1.  The  law  will  not  adjust  differences  arising  out  of  transactions 
which  it  condemns.     Cummings  v.  Foss,  523 

REMITTITUR— Practice.  49. 

REPLEVIN. 

1.  In  an  action  of  replevin  brought  against  a  sheriff  to  recover 
goods  levied  upon  by  virtue  of  attachment  writs,  said  goods  having 
been  purchased  by  plaintiffs  from  an  insolvent  firm,  the  plaintiffs  in 
the  attachment  suits  contending  that  said  sale  was  in  fraud  of  credit- 
ors, this  court  holds  that  the  same  was  fraudulent  and  that  the  plaint- 
iffs herein  purchased  with  knowledge  of  the  intended  fraud.  Goeiz  v. 
Hanchett,  206 

2.  In  an  action  of  debt  upon  a  replevin  bond  given  in  a  second  re- 
plevin suit  between  the  same  parties  plaintiff  and  defendant  as  in  the 
previous  suit,  the  property  involved  in  both  suits  being  identical,  this 
court  holds,  the  defendant  contending  that  the  trial  court  erred  in  sus- 
taining the  demurrer  of  the  pUiintiff  to  the  defendant's  rejoinder  to  the 
plaintiff's  replication,  that  such  replication  was  defective  in  not  setting 
forth  that  there 'had  been  no  change  of  title  or  right  to  possession 
between  the  time  of  the  judgment  in  the  Circuit  Court  and  the  brings 
ing  of  the  replevin  suit  in  the  Superior  Court;' that  the  defendant,  by 
the  sustaining  of  such  demurrer,  was  not  precluded  from  making  a 
defense;  that  said  rejoinder  went  only  to  the  question  of  damages;  and 
declines  to  interfere  with  the  judgment  for  the  plaintiff.'  Clark  v. 

Ilanchett,  212 

8.  In  the  case  presentod,  this  court  holds  that  the  testimony  of  the 
hu»band  of  the  defendant  in  said  suits  was  admissible  under  Sec.  5, 
Chap.  51,  R.  S.    Id,,  212 

4.  In  an  action  of  replevin  brought  to  recover  the  stock,  fnrnitnre 
and  fixtures  of  a  saloon  seized  and  held  on  a  distress  warrant  and  a  judg- 
ment against  plaintiff's  husband,  she  claiming  the  goods  by  virtue  of  a 
chattel  mortgage  made  to  her  by  him,  and  also  as  having  taken  posses- 
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sion  of  the  same  prior  to  the  seizure  thereof,  this  court  holds,  in  view  of 
the  evidence,  that  the  judgment  for  the  defendants  can  not  stand. 
Terhune  v.  Matson^  286 

SALES — See  Insolvency,  2. 

1.  When,  under  a  contract  of  sale  of  goods,  the  vendee  improperly 
refuses  to  complete  the  taking  of  the  invoice  provided  for  therein,  the 
vendor  may  ^rive  the  latter  notice  that  he  will  go  on  and  complete  the 
same,  and  having  done  so,  thereby  ascertaining  the  amount  due,  it 
being  provided  that  such  amount  shall  be  so  ascertained,  may  treat  the 
goods  as  his  own  property,  and  recover  from  the  vendee  the  damage 
suffered  through  the  failure  of  the  latter  to  carry  the  sale  through, 
which  should  be  the  difference  between  the  contract  price  and  the  mar- 
ket value  of  the  goods  at  the  time  and  place  for  delivery  provided  in 
the  agreement.     Kendall  v.  Young,  891 

'J.  In  such  case,  having  ascertained  the  price,  the  vendor  may  prop- 
erly notify  the  vendee  that  he  will  sell  the  goods  for  his  account  and 
hold  him  for  any  difference  between  the  contract  price  and  the  sum 
obtained  by  a  resale  of  the  goods.    Id.,  891 

8.  The  vendor  so  reselling,  takes  the  position  of  agent  for  the  ven- 
dee, and  is  held  to  the  same  degree  of  care,  judgment  and  fidelity,  that 
is  imposed  by  law  upon  an  agent  put  in  the  custody  of  such  goods  in 
such  condition,  with  instructions  to  sell  them  to  the  best  advantage. 
Id.,  891 

4.  If  the  net  amount  obtained  by  the  vendor  on  such  resale  of  the 
goods  is  less  than  the  contract  price  so  ascertained,  he  can  recover  such 
difference  in  an  appropriate  action.    Id.,  891 

5.  Where,  in  such  case,  tiie  vendee  pays  the  vendor  a  given  sum, 
before  the  taking  of  stock,  such  payment  not  being  required  by  the  con- 
tract, the  vendee  failing  to  complete  the  sale,  the  vendor  may  in  an 
action  brought  for  its  recovery  by  the  vendee,  recoup  whatever  dam- 
ages he  has  sustained  by  reason  of  such  breach.     Id.,  891 

6.  In  such  action  by  the  vendee,  the  judgment  should  be  for  him  for 
the  full  amount  of  such  payment,  where  no  evidence  is  introduced  on 
the  part  of  the  vendor,  as  to  what  damages,  if  any,  were  sustained  by 
reason  of  such  breach.    Id.,  891 

7.  In  an  action  involving  the  sale  of  certain  cedar  posts,  this  court 
holds  that  the  delay  of  the  vendees  in  sending  an  inspector  to  pass 
upon  certain  posts,  they  undertaking  to  have  inspected  the  posts  sold, 
the  'vendor  fearing  their  consumption  by  forest  fires,  finally  having 
them  inspected  and  shipped,  did  not  render  them  liable  for  all  posts 
shipped,  without  regard  to  whether  they  were  or  were  not  in  conform- 
ity with  the  contract,  or  were  or  were  not  made  use  of  by  them;  that 
the  vendees  were  not  entitled  to  an  allowance  for  the  expense  of  a  sub- 
sequent inspection  by  one  of  their  employes;  nor  to  damages  for 'the 
refusal  of  the  vendor  to  deliver  all  the  posts  sold,  they  having  failed  to 
pay  for  those  shipix*d  in  proper  time,  and  for  the  further  reason  that 
the  vendor  was  compelled  to  pay  freight  upon  posts  shipped  that  were 
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not  accepted,  tbey  not  having  been  inspected  in  proper  time,  and  th:tt 
tbe  vendor  is  entitled  to  a  judgment  in  a  sum  named.     Vider  v.  Lemkr^ 

396 

8.  In  an  action  brought  to  recover  for  the  fail  are  of  defendant  to 
deliver  certain  glass  under  u  contract  duly  entered  into,  it  contending 
th<it  it  had  no  power  to  enter  into  the  same,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 
Ilaukes  Glass  Co.  v.  Bohn  Mfg.  Co,,  149 

9.  In  view  of  the  evidence  this  court  affirms  the  iadgm<*nt  for  the 
plaintiff  in  an  action  brought  to  recover  a  balance  al  ieged  to  be  due 
upon  a  sale  of  luml)er.     Pratt  v.  Afon-is,  83 

SKPARATE  MAINTENANCE— See  Divorce. 

SPECIFIC  rERFORMANCE-See  Contracts,  29. 

TAXATION. 

L  This  court  holds  that  S.-c.  268,  Chap.  120.  R.  S.,  should  be  con- 
strued as  if  it  read,  **  the  county  board  *  *  *  shall  cause  the  State 
and  county  taxes  to  be  refunded  pro  rata,  by  the  State  and  county," 
and  f'hall  caiiso  the  *' city  and  incorporated  town  or  vilhige  taxes  and 
special  assessments  "  to  be  refunded  pro  rata  '*  by  the  city  or  incorpo- 
rated town,  village  or  other  proper  authorities  or  persons."  Barber 
\.  County  of  JarksoHt  42 

2.  In  such  case,  an  order  to  refund  creates  no  indebtedness  against 
the  county  except  for  the  county  taxes.  Where  such  order  is  made, 
the  practical  method  of  accomplishing  a  refunding,  is  to  have  a  certi- 
fied copy  of  the  refunding  order  made  by  the  county  clerk  under  his 
oflicial  Keal,  specifying  therein  each  kind  of  tax  to  be  refunded,  which 
is  presented  by  tbe  holder  to  the  county  treasurer  for  the  county  tax 
and  all  other  taxes  therein  mentioned,  if  the  same  htis  not  been  dis- 
tributed; if  it  has  been,  it  can  be  presented  to  the  various  bodies  hav- 
ing received  such  tax,  or  retain  such  order  until  the  county  treasurer 
receives  the  taxes  of  tbe  various  bodies  thereafter,  when  he  pays  the 
same  and  deducts  the  amount  in  his  distribution,     Id.,  42 

3.  Upon  a  claim  presented  to  the  board  of  supervisors  of  a  couny 
asking  that  an  amount  paid  for  certain  property  at  a  tax  sale  be 
refunded,  this  court  holds  thiit  Sec.  26S,  Chao,  129.  R.  S. ,  upon  which 
such  claim  is  based,  was  not  correctly  construed  by  the  trial  court,  and 
that  its  judgment  as  to  the  amount  proper  to  be  returned,  was  wrong. 
Id.,  42 

TRADE- MARKS. 

1.  No  person  can,  merely  by  adoption  or  use.  acquire  an  exclusive 
riarht  to  the  use  of  the  name  of  another.  A  person  can  not  make  a 
•  trade-mark  of  his  own  name  and  thus  obtain  a  monopoly  of  it,  which 
will  debar  all  other  persons  of  the  same  name  from  u^ing  their  own 
names  in  their  own  business.  Hazelton  Boiler  Co.  v.  Uazelton  Tri' 
pod  Boiler  Co,,  430 
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TRADE-MARKS.   Continued. 

2.  A  man  may  not  make  use  of  his  own  name  for  the  purpose  of 
deception,  and  such  fraudulent  use  will  be  enjoined.     Id.,  480 

3.  Subject  to  the  restriction  that  a  name  shall  not  be  u»ed  for  :i 
fraudulent  purpose,  or  to  a  fraudulent  end,  one  who  has  not  contracted 
not  to  do  so,  may  use  his  name  in  any  lawful  business,  and  apply  it  to 
any  gfoods  of  his  manufax^ture.     Id.^  430 

4.  Where  there  is  no  such  similarity  between  the  goods  manufact- 
ured by  two  corporations  of  similar  names,  or  their  circulars  or  adver- 
tisements, as  would  be  likely  to  deceive  the  ordinary  mass  of  pur- 
chasers, an  injunction  will  not  be  allowed  to  restrain  the  use  by  one 
of  them  of  the  name  by  which  it  is  known.    Id,,  4o0 

TROVER. 

1.  Trover  may  be  maintained  to  recover  possession  of  cattle  in  the 
hands  of  another  under  a  contract  to  feed  the  same,  without  first  ten- 
dering the  contract  price  for  such  feeding,  where  damages  arising  from 
the  failure  to  properly  care  therefor,  exceed  the  amount  in  question. 
Reeve  v.  Fox,  127 

VERDICT. 

1.  A  verdict  stating.  **  We,  the  jury,  find  the  issue  for  the  plaint- 
iff,'* the  fact  being  there  were  several  pluiutiifs,  can  not  be  complained 
of.     Dajt  V.  Drew,  266 

WAREHOCrSEMEJ^. 

1.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgmt'nt  for  the  plaintiff  in  un  action  of  trover  based  upon  the 
alleged  conversion  by  a  warehouseman  of  a  certain  quantity  of  wheat. 
BrownbacJc  v.  Vandeveer,  149 

WILLS — See  Administration,  3. 

1.  A  will  should  be  so  construed  as  to  carry  out  the  wishes  of  the 
testator.     Corrigan  v.  Beid,  404 

2.  A  gift  of  all  the  residue  and  remainder  of  real  and  personal 
estate  in  a  will  that  h<i8  given  pecuniary  legacies,  charges  such  legacies 
on  the  real  estate  as  well  as  on  the  personal  estate  included  in  the 
residuary  clause.     Id,,  404 

3.  If  in  a  given  case  there  is  a  deficiency  of  a8s*»ts  to  pay  all  legacies, 
the  general  legacies  must  abate  before  anything  will  be  deducted  from 
the  specific.     Id,,  404 

4.  A  devise  of  real  estate  must  be  regarded  as  specific,  whether  the 
estate  is  specifically  described,  or  only  in  general  terms,  and  by  reft^r- 
ence  to  other  facts  and  documents.     Id.,  404 

5.  Under  Sec,  10  of  the  statute  regarding  dower,  a  widow  is  a  pur- 
chaser for  value  in  accepting  the  provisions  of  her  husband's  will,  and 
legacies  to  her  which  operate  to  bar  her  dower,  will  not  abate  in  favor 
of  legacies  to  pure  beneficiaries  of  the  testator's  bountj'.    Id.,         404 

6.  In  the  case  presented,  this  court  holds  that  no  intention  can  be- 
inferred  from   the  language  in   the   will  in  question,  that  a  certain 
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WILLS.     Continued. 

bequest  should  be  a  charge  upon  real  estate,  and  that  in  view  of  the 
devise  of  the  personalty  to  testator^s  wife,  the  decree  for  complain.mt 
can  not  stand,    /i.,  404 

WITNESSES— See  Contempt,  2;  Corpobationb,  2;  Fees,  I,  2;  Nego- 
tiable Instkuhknts,  8. 

1.  Even  with  an  impartial  witness  under  cross-examination,  the 
words  can  not  be  put  into  the  mouth  of  the  witness  to  echo  back  again. 
Cling  man  v.  Irvine^  606 

2.  Statutes  rendering  parties  competent  as  witnesses  do  not  neces- 
sarily abrogate  jurisdiction  in  equity  established  at  a  time  when  parties 
were  incompetent.     Kendallville  Refrigerator  Co,  v.  Davis  dt  Rankin^ 

616 
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